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NOTE. 


In  bringing  to  a  close  the  Volumes  which  bear  his 
name,  the  present  Reporter  would  repeat  his  acknow- 
ledgements to  the  Members  of  the  Court  and  the  Pro- 
fession generally,  for  the  interest  they  have  uniformly 
taken  in  the  work,  and  for  the  help  they  have  given 
during  its  progress. 

The  Reports  of  Cases  from  page  363  to  the  end  of 
Volume  V.  have  been  contributed  by  Mr.  Charles 
Tennant  Couper,  Advocate,  under  whose  able  editor- 
ship the  Series  will  henceforth  be  continued. 

A.  F.  I. 


Edinburgh,  44  Hbriot  Row, 
Dec.  1868. 


REPORTS,  Ac. 


HIGH  COURT. 


Jaa.  3. 
16«5. 


Preneni, 

ThB  LobD  JU8TICE-ClBBK| 

LoBDfl  Cowan,  Deas,  ArdmillaN|  and  JsRyiswooDi, 


BoBBBT  TaoMBONy  Appellant"- Z>.  Mackenzie-'^,  C.  Thomaon, 


AGAINST 

Robert  Romanbb,  Respondent— ifiZfar. 

Appbal — Statutes  13th  Geo.  III.  c.  54 ;  1st  and  2d  Will.  IY. 
c.  32 ;  23d  and  24th  Vict.  c.  90 — Game — Carrier. — A  pnblic 
carrier  was  charged  with  having  game  in  his  possession,  in  contra- 
vention of  the  Act  13th  Geo.  III.  c.  54.  He  pleaded  in  defence, 
that  the  game  in  question  was  the  property  of  a  licensed  dealer, 
and  that  by  section  18th  of  the  Act  1st  and  2d  Will.  IY.  o.  32, 
(extended  to  Scotland  by  the  Act  23d  and  24th  Yict.  c.  90),  snch 
dealer  waa  entitled  to  carry  game,  or  to  authorise  others  to  carry  it  for 
him  from  any  part  of  the  country  to  his  licensed  stall  or  shop. 
Appeal  dismissed. 

No.  1. 

On  the  5th  February  1864,  the  respondent  as  Procu-  Thonuon 
rator  fiscal  of  Court  presented  to  the  Justices  of  the  ^.  y^Q^^^^ 
Peace  of  the  County  of  Berwick  a  petition  and  com-    J"»-  *• 
plunt,   charging  the  appellant,   Robert    Thomson,   a    ^  ^. 

TOL.  V.  A 


CASES  BEFORE  THE  HIGH  COURT 


Th^ilSiolir  ^^^^^^  ^^  Pathhead,  in  the. county  of  Edinburgh,  with 
Romanes.'  contiavention  of  the  Act  13th  Geo  III.  c.  54.* 


High  Court. 

Jan.  3. 

1865. 


In  bo  far  as,  upon  Wednesday,  the  30th  day  of  December,  in  the 
_  year  1864,  or  about  that  time,  he  the  said  Robert  Thomson,  he  not 
Appeal,  being  qualified  to  kill  game  in  Scotland,  had  in  his  custody,  or  carried 
without  the  leave  or  order  of  a  person  qualified  to  kill  game  in  Scot- 
land, one  or  more  hares,  and  that  on  the  turnpike  road  leading  from 
Carfrae  Mill  to  the  High  Cross,  and  near  to  the  Bridge  over  the  East 
Waters  in  the  parish  of  Lauder,  and  county  of  Berwick,  and  such  is  a 
first  offence. 

Thomson  in  defence  stated,  that  '  the  game  found  in 
his  possession  as  charged  in  the  petition  and  complaint, 
belonged  to,  and  was  the  property  of  Mr.  Charles  Muir- 
head,  of  No.  79  Queen  Street,  Edinburgh,  a  licensed 
dealer  in  game,  and  that  by  the  18th  sect,  of  1st  and  2d 
William  lY.  cap.  32,  said  licensed  dealer  was  entitled  to 
carry  game  or  to  authorize  others  to  carry  game  for 
him  from  any  part  of  the  country  to  his  licensed  stall 
or  shop.  The  appellant  therefore  pleaded,  that  he  was 
entitled  to  have  in  his  possession  the  game  referred  to 
in  the  complaint  as  a  public  carrier,  and  that  as  the 
complaint  did  not  allege  a  contravention  of  said  last 
mentioned  Act  1st  and  2d  William  IV.cap.  32,  the  com- 
plaint was  irrelevant  and  unfounded,  and  ought  to  be 
dismissed.' 

A  proof  before  answer  having  been  allowed,   the 
Justices  on  the  15th  April  sustained  the  relevancy  of 


^  Section  III.  of  the  Statute  ISthQeo.  III.  o.  54,  enacts,  inter  alioj 
'  That  every  person  whatsoever  not  qualified  to  kill  game  in  Scotland, 
'  who  shall  have  in  his  or  her  custody  or  carry  at  any  time  <^  the 
'  year  on  any  pretence  whatsoever,  any  hares,  partridges,  pheasants, 

*  mttirfowl,  tarmargans,  heath-ibwl,  snipes,  or  quails,  without  the 
'  leave  or  order  of  a  person  qualified  to  kill  game  in  Scotland  fi>r 
(  carrying  such  hares  or  other  game,  or  for  having  the  same  in  his  or 

*  her  custody,  shall  for  the  first  ofience  forfeit  and  pay  the  sum  of 
<  twenty  shillings  sterling,  and  in  case  of  not  paying  the  sum  decreed 
'  within  the  space  of  ten  days  after  conviction  by  a  final  judgment 
'  shall  suffer  imprisonment  for  six  weeks  for  the  first  offence.' 

The  complaint  also  narrated  Sections  8tb,  9tb,  and  10th  of  the  Act. 
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the  oomplaint^  convicted  Thomson  of  the  offence  charged,     No.  i. 
and  adjudged  him  to  pay  a  fine  of  twenty  shillings,  RomaneJ' 
with  ten  days'  imprisonment  in  default  of  payment.       High  Court. 

Thomson  appealed  on  the  ground  that  the  defence     i865.' 
stated  by  him  ought  to  have  been  sustained.  Appeal. 

The  appeal  was  heard  at  the  Circuit  Court  at  Jed- 
burgh in  September,  and  was  then  certified  to  the  High 
Court. 

Notes  of  the  evidence  taken  before  the  Justices  were 
printed  along  with  the  petition  and  appeal.^ 

*  Complainer's  Proof. 

WiLUAM  Brown,  police-constable^  Lauder — On  Wedneaday  the 

30th  day   of  December  last,  aboat  nine  o'clock  in   the   morning, 

I   was  on    duty   on   the  turnpike  road  leading  between  the  Iligh 

Cross  and  Carfrae  Mill,  and  when  near  to  the  bridge  acrosts  the  East 

Waters,    I   met   Robert  Thomson,  the  accused,  driving  a  cart.     I 

was  accompanied  by  Peter   Scott,   gamekeeper,  Thirlestane  Castle. 

I  told  Thomson  to  stop  his  cart,  as  I  wished  to  search  it,  to  see  if  he 

bad  any  game,  and  he  replied  that  I  might  do  so.     I  then  searched 

the  cart  and  found  a  box,  and  asked  Thomson  what  it  contained,  and 

he  said  he  did  not  know.     I  then  asked  him  where  he  got  the  box, 

and  he  replied  he  got  it  coming  along  the  road  last  night,  he  also  said 

he  did  not  know  the  party  he  got  it  from.     I  asked  him  to  open  it,  and 

he  said  he  had  not  the  key.     I  then  asked  him  if  he  had  not  a  gun 

concealed  in  the  box,  and  he  said  no.     I  then  told  him  to  go  down  off 

the  cart,  as  I  wished  to  search  his  pockets.     I  then  saw  him  put  his 

hand  to  one  pocket,  and  thereafter  carry  it  to  another  pocket  inside  his 

coat.   I  then  searched  this  pocket  inside  the  coat,  and  found  some  strings 

and  a  small  key.    Thomson  said  this  was  the  key  of  his  com  chest  at 

home.     I  then  asked  him  to  open  the  box,  and  he  refused,  and  said  I 

might  do  so  myself.     I  then  opened  the  box  with  the  key,  and  found 

therein  two  hares.     Thomson  did  not  give  me  any  explanation  about 

the  hares,  but  said  the  box  was  addressed  to  Mr.  Muirhead. 

Cross-examined. — I  examined  several  of  the  defender's  pockets,  in- 
duding  the  waistcoat  and  breeches'  pocket.  I  did  so  to  see  if  he  had 
permission  caps.  I  also  took  out  his  purse  which  was  tied  by  string. 
I  imdid  the  string  and  opened  the  purse,  and  found  nothing  but  money, 
I  returned  him  the  purse  and  his  money.  Interrogated,  *by  whose 
'  authority  did  you  make  the  minute  search  which  you  have  described.' 
Depones,  by  the  authority  of  Mr.  List,  chief-constable,  whose  instruc- 
tions to  me  were  to  search  the  carts,  and  also  the  persons  of  cadgers 
ind  carriers,  with  a  view  to  discover  any  contravention  of  the  game 
laws.    I  asked  the  defender's  age.    My  sole  companion  was  the  Thirle- 
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No.  1.       Mackenzie  and  J.  C.  Thomson,  for  the  appellant. 

Thomson*.  -,      m  i  i 

Romanes,  argued — The  accused  was  a  common  carrier,  who  was 

»'J^^3^-  in  the  habit  of  bringing  various  articles  from  Berwick 

^8^-     to  Edinburgh,  and  that  he  was  also  in  the  habit  of 

Appeal,    bringing  boxes  which  contained  game  to  Mr.  Muirhead^ 

poulterer,  Edinburgh.     If  this  decision  of  the  Justices 

stane  Castle  gamekeeper  above  named.  I  found  nothing  the  least  like 
a  gun.  The  box  addressed  to  Mr.  Muirhead,  and  which  contained  the 
two  hares  was  not  the  least  hid,  it  was  among  other  boxes  which  I 
also  searched,  and  found  nothing  connected  with  game  except  some 
grouse  feathers.  I  cannot  say  whether  the  address  contained  the  name 
of  '  Charles/  but  it  contained,  '  fishmonger  and  poulterer/  it  also  con- 
tained, I  think, '  licensed  dealer  in  game,  79  Queen  Street,  Edinburgh.' 
I  am  not  sure  of  the  words,  *  79  Queen  Street,  Edinburgh,'  I  knew 
the  defender,  and  though  I  had  no  suspicion  of  him  personally,  I  had 
heard  that  carriers  sometimes  poached  along  the  road.  The  key  was 
a  common  small  key,  and  the  lock  quite  a  common  one. 

Fetes  Scott,  gamekeeper^  Tkirlestane  Castte.^^I  was  in  the  com- 
pany  of  William  Brown,  the  preceding  witness,  about  nine  o'clock  in 
the  morning  of  Wednesday,  the  30th  day  of  December  last.  We 
were  then  on  the  turnpike  road  leading  from  High-Cross  to  Caifrae 
Mill,  in  the  parish  of  Lauder,  and  neax  the  new  bridge  over  the  East 
Waters.  We  saw  the  respondent  Thomson  with  his  cart,  travelling 
towards  Edinburgh.  Brown  stopped  Thomson,  and  searched  his  cart 
Thomson  said  he  had  no  game,  and  Brown  did  not  find  any  at  first 
Brown  then  searched  his  pockets,  and  found  a  key.  Thomson  said  it 
was  the  key  of  his  com  chest  Brown  tried  it  in  the  lock  of  a  box  in 
the  cart,  and  it  opened  the  box,  and  in  the  box  Brown  found  two  hares. 
Thomson  said  he  could  not  tell  where  he  got  the  box  or  anything  of 
the  contents. 

Cross-examined. — Interrogated.     Depones,  Brown  searched  the  re- 
spondent's cart  at  first,  and  found  nothing  in  the  shape  of  game  or  a  gun ; 
he  was  in  the  inside  of  the  cart  turning  over  what  was  in  it  He  searched 
it  pretty  minutely,  and  found  the  locked  box.     I  think  the  locked  box 
was  not  in  any  way  hid,  and  was  in  the  fore  part  of  the  cart,  and  about 
where  the  respondent  sits.    Brown  came  out  of  the  cart,  and  then 
searched  Thomson's  waistcoat  and  breeches  pockets.    I  think  Brown 
searched  the  whole  of  his  pockets.     I  saw  him  take  out  Thomson's 
purse  which  he  opened  and  examined  its  contents,  and  then  returned 
it     He  then  opened  the  locked  box,  and  did  not  again  search  the  cart, 
he  locked  the  box,  and  left  it  in  the  cart.     I  don't  like  to  say  what  I 
was  doing  with  Brown  that  morning.    Lord  Lauderdale  sells  nearly 
all  his  game,  and  it  is  carried  by  a  carrier  to  the  railway,  five  miles 
off.     One  carrier  packs  it,  and  another  carrier  takes  it  to  the  railway 
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was  sound,  and  if  they  had  construed  the  effect  of  the     No.  i. 
statute  correctly,  the  consequences  would  be  very  im-  r^IJS^** 
portant,  and  would,  of  course,  affect  not  merely  ordinary  High  Court* 
carriers,  but  would  affect  railway  companies  and  carriers    ^^^^' 


Be-examined, — The  carrier  who  packs  Lord  Lauderdale's  game  is 
agent  for  Mr.  Muirhead,  the  game  dealer,  to  whom  the  game  is  sent.' 
When  we  were  in  the  habit  of  sending  away  game  or  rabbitSi  we  marked 
on  the  address  from  whom  it  was  sent. 

Defender's  Proof. 

CflARLBs  MuiSHEAD,  Ucensed  dealer^  79  Qiieen  Street^  Edinburgh. — 
— ^I  am  licensed  dealer  in  game,  and  have  been  so  for  many  years. 
I  have  a  license  to  deal  in  game,  from  July  1S63  to  July  1864.  I 
know  the  respondent,  Robert  Thomson.  He  comes  to  me  generally 
onoe-a-week.  I  remember  of  his  coming  to  my  shop  on  a  day 
or  two  after  the  day  on  which  he  told  me  he  had  been  stopped 
on  the  road  by  a  police-constable,  and  my  box  opened,  and  himself 
and  cart  searched.  He  brought  me  the  box  in  which  there  were 
two  hares.  These  hares  belonged  to  me.  I  have  a  place  in  Ber- 
wickshire where  I  get  game,  and  where  it  is  killed  for  me.  I 
have  also  places  in  Berwickshire  and  Haddingtonshire  from  which  I 
get  game,  and  the  respondent  Thomson  has  instructions  from  me,  to 
bring  to  me  whaterer  game  he  may  receive,  and  in  my  boxes  for  me. 
I  get  game  sent  to  me  from  a  great  many  places,  and  I  sometimes  do 
not  know  where  it  has  been  sent  from.  I  find  great  disinclination  on 
the  part  of  gentlemen  to  allow  it  to  be  known  that  they  send  away 
game  from  their  estates,  and  often  it  occurs,  that  I  do  not  know  who 
■ends  it.  I  enter  it  in  my  books  as  from  *  unknown,'  nntil  the  gen- 
tleman turns  up,  and  I  know  him  from  mentioning  the  date,  and  the 
quantity  and  kind  of  game  sent.  Sometimes  gentlemen's  sons  send 
me  game,  and  when  they  come  to  Edinburgh  to  College  they  call  and 
are  paid.  I  have  instructed  Thomson  on  no  account  at  any  time  to 
tell  any  one  the  places  from  which  he  gets  them.  On  the  occasion 
above  mentioned,  Thomson  would  get  three  balance  or  twopence  each 
hare  for  carriage. 

OrosS'examined  for  the  Compknner, — I  am  not  the  proprietor  of 
any  land,  and  I  am  not  licensed  to  kill  game,  nor  was  I  at  the  30th 
of  December  last.  I  cannot  positively  say  how  many  hares  there  were 
in  the  box.  There  were  not  more  than  two,  but  the  box  could  have 
held  five  or  six.  I  did  not  tell  Thomson  to  fetch  the  hares  in  especial 
on  the  occasion  alluded  to.  I  had  a  key  for  the  box  referred  to,  and 
I  gsve  another  one  to  the  gentleman  who  sent  me  the  hares.  The 
re^Mmdent  Thomson  had  not  a  key  of  said  box  to  my  knowledge.  The 
ham  became  my  property  when  Thomson  brought  them  to  my  pra- 
ndaoip  but  I  would  consider  they  were  at  my  risk  when  they  were 


AppeaL 
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No.  1.  of  every  description^  steamboats^  public  coaches,  and  all 
BonuuieB.'  conveyanccs.  The  police  constable  had  no  right  to  do 
HighCourt.  what  hc  did,  unless  he  suspected  that  this  carrier  had 

1865.*  been  coming  from  land  where  he  had  been  poaching. 
ApfmO.  It  was  very  doubtful  whether  the  policeman  was  en- 
entitled  in  any  view,  and  in  the  widest  exercise  of  his 
power,  to  open  a  box  on  the  cart.  He  submitted  thifi 
was  an  illegal  proceeding,  and  that  here  the  constable 
did  what  he  had  not  power  to  do.  It  further  appeared 
that  if  Thomson  knew  that  the  box  contained  game  at 
all,  he  also  knew  that  he  was  taking  it  to  a  person  who 
was  entitled  to  have  game  in  his  possession.  The  ac- 
cused person  was  not  in  any  sense  dealing  in  game  him- 
self. He  was  in  the  habit  of  carrying  game  from  the 
country  to  a  dealer  in  town,  and  he  received  no  rema* 
neration  for  the  game  itself.  A  good  deal  had  been  said 
in  the  respondent's  proof  as  to  the  key  found  in  the 
appellant's  possession  which  opened  the  box,  but  the 
key  was  a  perfectly  common  one.  The  defence  was 
that  a  charge  under  the  3d  section  of  the  13th  Geo.  III. 
cap.  34,  was  not  a  relevant  charge  in  respect  of  the  pro- 
visions of  the  1st  and  2d  of  Will.  IV.  cap.  32 — that  the 
section  was  virtually  repealed  in  regard  to  certain  parties, 
of  whom  the  appellant  was  one,  by  the  provisions  of 
the  1st  and  2d  William  IV.,  cap.  32.  He  contended 
that  the  carrier  was  carrying  game  from  one  quail- 
fied  person  to  another ;  he  had  no  right  to  ask  from 
whom  the  game  came.  The  man  was  bound  to  take 
this  box.    No   carrier  was  entitled  to  say,  '  I  won't 

sent  away.  I  cannot  positively  say  what  I  did  pay  Thomson  for  the 
carriage  of  the  hares.  I  have  given  Thomson  money  for  the  price  of 
hares  to  be  given  to  the  party  who  sent  them,  bat  I  never  paid  him 
for  himself  the  price  of  hares  as  he  has  no  right  to  deal  in  them.  I 
did  not  on  the  occasion  referred  to,  pay  him  more  than  the  carriage. 
There  was  nothing  on  the  box  or  hares  that  indicated  where  they  came 
from,  but  I  knew  from  whom  they  came,  but  for  the  reasons  above 
mentioned^  I  decline  to  tell  his  name. 

Re-examined. — I  know  that  he  is  qualified  to  kill  game,  both  on 
account  of  the  ownership  of  land,  and  possession  of  game  certificate. 
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'  take  that  parcel  unless  you  give  me  a  warranty  that     No.  i. 

xnonuon  v* 

'  it  does  not  contain  game/      The   only  knowledge  Romanes. 
which  the  appellant  had  was  on  the  labels  and  by  that  uiffhCoort 
he  was  fully  justified  in  taking  the  box.     He  was  not     mt 
bound  to  believe  that  Muirhead  was  dealing  ill^ally  in    Appeal. 
game,  because  he  was  a  licensed  dealer,  and  he  was  en- 
tiUed  to  have  this  game  and  to  sell  it,  and  the  carrier 
had  no  right  to  enquire  from  whom  the  game  came. 

The  Lord  Justice-Clebb: — ^If  that  is  the  case,  you  are 
entitled  to  carry  from  poachers. 

Thomson. — Certainly  the  person  who  received  it  was 
not  entitled  to  get  it  from  poachers ;  but  the  carrier 
was  bound  to  carry  any  box  given  him,  and  he  was  not 
entitled  to  enquire  what  was  in  the  box.  Here  the  box 
was  labelled.  That  label  told  him  there  was  game  in 
the  box,  but  it  also  told  him  that  the  person  to  whom 
he  wa0  taking  it  was  entitled  to  have  it.  He  submitted 
that  the  carrier  was  a  mere  instrument  in  Muirhead's 
hands,  doing  the  work  he  was  bound  to  do  as  a  public 
carrier. 

Millar,  for  the  respondent,  maintained — ^That  not 
one  of  the  Acts  founded  upon  by  the  appellant  made 
the  slightest  reference  to  the  statute  which  was  the 
ground  of  complaint.  It  was  said  that  there  had  been 
a  virtual  repeal  of  this  statute,  because  certain  subse- 
quent statutes  contained  provisions  which  could  not  be 
carried  out  if  this  provision  of  the  13  th  of  Geo.  HI.  was 
to  have  universal  application,  but  the  contrary  had  been 
decided  in  Stevenson  v.  Melville,  High  Court,  May  25, 
1863,  Irvine  vol.  iv.  p.  411.  Then  looking  to  the  com- 
plaint, not  as  regards  the  relevancy  of  that  complaint, 
but  as  regards  the  relevancy  of  any  defence  which  could 
be  set  up  in  answer  to  it,  it  was  impossible  to  contend 
that  the  charge  was  not  relevant.  The  person  accused 
was  not  a  person  licensed  to  deal  in  game,  and  he  was 
in  possession  of  it  without  the  leave  or  ord^r  of  any 
qas^fied  person.  Therefore  nothing  could  be  set  forth 
except  that  the  appellant  was  in  circumstances  in  which 
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No.  I.    the  offence  was  committed.    There  was  no  defence 
Romaiifle.'  afforded  by  the  statute  founded  merely  on  the  circum- 
HighConrt.  staucc  that  the  game  which  the  person  accused  was  in 
iSs5.'    possession  of  was  alleged  to  be  the  property  of  a  person 
Appeal   who  dealt  in  game.    It  was  not  a  good  defence  to  say 
he  was  going  to  take  it  to  a  person  entitled  to  sell  game^ 
because  that  would  just  be  an  inducement  to  dealers 
to  send  their  own   agents  over  the  country,   which 
would  lead  to  a  wholesale  system  of  poaching.    They 
had  no  relevant  defence  to  state,  and  therefore  no  rele- 
vant appeal  before  the  Court.     But  even  if  it  was  re- 
levant, the  defence  had  not  been  proved.    It  was  not 
proved  that  the  person  from  whom  these  things  were 
bought  was  entitled  to  sell  or  kill  game.  He  maintained 
that  the  officers  had  quite  sufficient  warrant  to  search 
the  cart. 

The  Lord  JusTiCE-CiiERE. — ^The  first  question  to  be 
considered  is,  whether  the  complaint  on  which  this  con- 
viction proceeded  is  a  relevant  complaint.  Upon  that 
matter  I  can  have  no  doubt,  unless  I  could  think  that 
the  3d  Section  of  the  Act  13th  Geo.  III.  c.  64,  has  been 
repealed  either  in  whole  or  in  part.  That,  however,  is 
not  the  case,  and  it  was  so  decided  in  Stevenson  v.  Melville. 
Then  what  is  it  that  the  3d  Section  of  the  Act  of  Geo. 
m.  enacts  ?  It  is  '  that  every  person  whatsoever  not 
'  qualified  to  kill  game  in  Scotland  who  shall  have  in 
'  his  or  her  custody,  or  carry  at  any  time  of  the  year, 
'  upon  any  pretence  whatsoever,  any  hares,  partridges,'  &c, 

*  without  the  leave  or  order  of  a  person  qualified  to  kill 
'  game  in  Scotland  for  carrying  such  hares  or  other 
'  game,  or  for  having  the  same  in  his  or  her  custody, 

*  shall  for  the  first  offence  forfeit  and  pay,'  &c.  Now 
the  complaint  is  drawn  precisely  in  terms  of  that  enact- 
ment.   It  is  therefore  clearly  a  relevant  complaint. 

But  then  there  are  subsequent  Acts  of  Parliament 
which  enable  a  person  against  whom  a  complaint  under 
the  Act  of  Geo.  III.  is  presented  to  avoid  its  effect,  by 
showing  that  he  is  entitled  on  some  ground  or  other  to 
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have  game  in  his  possession.    That,  however  does  not     No.  i. 
affect  the  relevancy  of  the  complaint,  but  must  be  made  r^^^' 
the  subject  of  a  special  defence — must  be  averred  and  HiehCoort 
offered  to  be  proved  by  the  defender.      That  leads  me     i*^65.* 
to  consider  the  nature  of  the  special  defence  put  forward    Appeat 
in  this  case.     It  is  to  this  effect  (reads  defence,  p.  2.) 
I  am  of  opinion  that  that  is  not  a  relevant  defence.     It 
is  not  true  in  law  that  a  licensed  dealer  in  game  is  '  en- 
'  titled  to  cany  game,  or  to  authorise  others  to  carry  it 
'  for  him,  from  any  part  of  the  country  to  his  licensed 
'  stall  or  shop,'  because  that  is  in  effect  to  contend  that, 
as  r^ards  every  such  licensed  dealer  the  3d  Section  of 
the  Act  13th  Geo.  III.  c.  64  is  no  longer  in  force.     A 
person  who  holds  a  Ucense  under  the  Act  1st  and  2d  Will. 
IV.  c.  32,  may  have  game  lawfully  in  his  possession ; 
he  cannot  have  it  lawfully  in  his  possession  unless  he 
purchased  it  from  a  person  entitled  to  sell. 

But  it  is  not  necessary  to  stand  absolutely  on  the  re- 
levancy of  this  defence.  The  appellant  attempted  in  the 
course  of  the  debate  to  represent  it  as  meaning  that  he 
acted  as  a  medium  of  communication  between  per- 
sons entitled  to  deal  in  game,  the  one  as  buyer  and  the 
other  as  seller.  I  am  willing  to  assume  that  the  defence 
as  stated  will  cover  such  a  case,  still  I  think  it  clear 
upon  the  evidence  that  while  the  complaint  is  fully 
established,  the  proof  led  in  support  of  the  special  de- 
fence is  in  every  way  unsatisfactory. 

Upon  these  grounds  I  am  of  opinion  that  the  con- 
viction must  stand. 

The  other  Judges  concurred. 

The  appeal  was  therefore  dismissed  with  expenses. 

James  Bux,  S.S.CA-PATBBioif  ft  Romasieb,  W.S.— Agents. 
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Janet  Cbosbie,  Appellant. — Mair — Brandy 

AGAINST 

Geosqe  M*Mihn — A.  R.  Clark — A.  Monerieff. 

Appeal — Statute  25th  and  26th  Vict.  c.  35  (Public  Houses) — 
Jurisdiction — Competency. — ^The  Court  of  Justiciary  has  no  juris- 
diction to  entertain  an  appeal  against  a  conviction  under  the  Public 
Houses  Act,  25th  and  26ih  Vict.  c.  35,  for  keeping  open  an  inut 
hotel,  or  public  house,  and  permitting  or  suffering  persons  to  be 
therein  who  are  not  lodgers,  and  do  not  require  accommodation. 

2.  Question,  whether  this  is  a  relevant  charge,  drinking  not  being 
alleged. 

No.  2.        Ii;r  this  case,  which  vrsa  certified  by  Lord  Deas  from 
V.  M'Minn.  the  Dumfries  Circuit  Courts  it  appeared  that  the  appel- 
Hi|h  Court  lant^  an  innkeeper  in  Dumfries^  had  been  convicted  by 
1865.'    the  Bailies  of  Dumfries  of  an  offence  against  the  laws 
AppoftL   for  regulating  public-houses,  and  a  breach  of  her  certifi- 
cate, in  so  far  as  between  eleven  o'clock  of  the  night  of 
the  10th,  and  eight  o'clock  of  the  morning  of  the  11th 
June  last,  she  kept  open  her  inn  or  hotel  or  public- 
house  by  permitting  or  suffering  one  or  more  persons  to 
be  therein  who  were  not  lodgers,  and  did  not  require 
accommodation.    There  was  no  drinking  alleged  in  the 
Ubel. 

Brand,  for  the  Appellant.— The  present  appeal  was 
taken  under  the  Act  25th  and  26th  Vict.  c.  85,  sec. 
33.^    There  is  here  such  deviation  from  statutory  form 


^  The  33d  section  of  the  Act  25th  and  26th  Vict.  c.  35  provides, 
inter  aUoj  'It  shall  be  competent  to  any  ^person  conceiving  himself 

*  aggrieved  by  any  warrant,  sentence,  order,  decree,  judgment,  or  de- 
'  cision,  made  or  given  by  any  Sheriff,  Justice  or  Justices  of  the  Peace, 

*  or  Magistrate,  in  any  cause,  prosecution,  or  complaint  raised  under 

*  the  authority  of  the  recited  Acts,  oi^  of  this  Act,  for  breach  of  certi- 
'  eate,  or  for  trafficking  in  spirits  or  other  exciseable  liquors  without 
'  a  certificate,  to  bring  the  case  by  appeal  before  the  next  Circuit 

*  Court  of  Justiciary,  or  where  there  are  no  Circuit  Courts,  before  the 
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as  prevented  substantial  justice  being  done.    The  com-     No.  % 
plaint  charges  that  the  appellant  did  unlawfully  keep  «.  M^Miu. 
her  inn  or  hotel  or  public- house  open  after  11  o'clock  HiffhOoon. 
P.M.,  by  permitting  persons  to  be  therein^  not  being     ms. 
lodgers  or  requiring  accommodation  in  the  house.    This    Appni. 
is  not  a  contravention  of  the  regulations  of  the  certificate!, 
Overton  v.  Hunter,  1  Law  Times  Reports^  p.  366. 

MoKCRiEFF^  for  the  Respondent. — ^This  is  a  case  for 
suspension  in  the  Court  of  Session,  not  for  appeal  to  the 
Circuit  Court  The  Small  Debt  Act,  1st  Vict.  c.  41, 
sect.  31,  gives  a  right  of  appeal  on  the  same  grounds  as 
here,  but  adds, '  or  on  incompetency  including  defect  of 
'  jurisdiction.'  The  case  of  Macdanald  v.  Dobbie,  Court 
of  Session,  Jan.  14, 1864,  2  MT.  p.  407,  shows  what 
the  proper  remedy  here  would  have  been. 

Maib^  for  the  Appellant. — ^The  complaint  misconstrues 
the  term  '  open  house'  in  the  Statute.  This  is  a  question 
of  form. 

Clark  having  been  heard  in  reply — 

The  LoBD  Justige-Clerk  said,  the  reasons  of  appeal  re- 
solved themselves  into  one  proposition — ^namely,  that 
the  charge  libelled  in  the  inferior  Court  was  not  a  chaise 
under  the  Act  of  Parliament.  In  his  opinion  the 
Court  of  Justiciary  had  no  jurisdiction  whatever  to  en- 
tertain this  appeal,  and  therefore  he  thought  it  should 
be  dismissed. 

Lord  Deas  said  that  when  the  question  was  argued 
before  him  on  Circuit,  the  only  question  argued  was 
whether  it  was  unlawful  keeping  open  house  to  permit 


'  Higb  Court  of  Justiciary  at  Edinburgh,  in  the  manner,  and  by  and 
<  under  the  rules,  limitations,  conditions,  and  restrictions  which  shall 
'  from  time  to  time  be  prescribed  by  the  said  High  Court  of  Justi- 

*  dary ;  provided  always,  that  such  appeal  shall  be  competent  only 
'  when  founded  on  the  ground  of  corruption,  or  malice  and  oppression 

*  on  the  part  of  the  Sheriff  Justices  of  the  Peace,  or  Magistrate,  as 

*  the  case  may  be,  or  on  such  deviations  in  point  of  form  from  the 
^  statutory  enactments  as  the  Court  shall  think  have  prevented  sub- 

*  ttantial  justice  from  having  been  done.' 
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^^'    persons  to  be  in  the  house  who  were  neither  lodgers  nor 
9.  M'Minn.  required  to  be  accommodated  in  the  house.  It  appeared 
High  Court,  to  him  a  very  important  general  question,  because  it 
1866.     came  to  this,  if  there  was  anybody  in  the  house  after 
;  [Appeal,    eleven  o'clock  who  was  not  a  lodger,  or  whom  it  was 
not  necessary  to  accommodate,  that  might  be  held  as  a 
breach  of  certificate.      Suppose  some  persons  in  the 
house  joining  with  the  family  in  mere  amusement,  in 
singing  or  in  any  other  amusements,  or  in  religious  ex- 
ercises ;  according  to  the  construction  of  the  Statute,  it 
would  have  been  contended  that,  as  these  persons  were 
neither  lodgers  nor  persons  requiring  accommodation,  it 
wafi  a  breach  of  certificate.    Upon  the  question  of  juris- 
diction he  entirely  agreed  with  the  Lord  Justice-Clerk. 
The  other  Judges  concurring — 
The  Court '  Find  that  the  Circuit  Court  of  Justiciary 
'  from  which  this  appeal  comes  by  certification  had  no 
*  jurisdiction  to  entertain  the  said  appeal,  in  respect  that 
'  the  grounds  of  appeal  stated  are  not  such  as  may  com- 
'  petently  be  made  the  grounds  of  an  appeal  under  the 
'  33d  Section  of  the  25th  and  26th  Vict.  c.  35.     There- 
'  fore  dismiss  the  said  appeal,'— with  expenses. 

W.  OFVicKBy  SJ3.C.*W.  KufiiBDTy  W J3.— Agmti 
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Jan  9. 
1866. 


Present, 
The  Lord  Ju8tice-Clbrk, 

Lords  Cowan,  Dras,  Aromillan,  NbateSi  and  Jbrviswoode. 
Peter  Oardner,  Suspender — J.  C.  Thonuon, 

AGAINST 

RoBXRT  LocKUART  Dtmock,  BespoDfleni — Otfford, 

Suspension — Jurisdiction^  Review — Statutes  13th  and  14tb 
Vict.  c.  70  (Edinburgh  Public  Slaughter  Houses  Act) ;  27th  and 
28th  Vict.  c.  53  (Summary  Procedure  Act  1864)^PROCEDnRB — 
Penalty. — A  person  was  prosecuted  in  the  Burgh  Court  of  Edin- 
burgh under  the  authority  of  the  '  Summary  Procedure  Act  1864/ 
for  having  diseased  meat  in  his  possession  in  contravention  of  the 
Edinburgh  Slaughter  House  Act  The  Magistrate  convicted  him 
of  the  contravention  charged,  and  adjudged  the  carcases  of  the  two 
cows  libelled  on  '  to  be  forfeited  and  boiled  down.' — Sentence  sus- 
pended as  disconform  to  the  Statutes  founded  on,  in  respect  that  no 
pecuniary  penalty  had  been  imposed. 

Opinion  that,  in  adjudging  the  carcases  '  to  be  forfeited  and  boiled 
^  down,'  the  magistrate  had  exceeded  his  statutory  jurisdiction; 
but  that  the  introduction  of  this  matter  was  not  a  ground  for 
quashing  the  sentence. 

Question. — Whether  the  provision  in  the  Summary  Procedure  Act, 
dispensed  with  the  necessity  of  keeping  a  note  of  the  evidence,  has 
the  efiect  of  excluding  review,  on  the  merits,  of  sentences  pro- 
nounced under  the  authority  of  the  Act  ? 

In  November  1 864^  a  complaint  was  presented  against   J[^^ 
the  suspender  in  the  following  terms  : —  r.Dymock, 

High  Court. 

(Under  the  Summary  Procedure  Act,  1864).  18S5.' 

Unto  the  Honourable  the  Magistrates  of  the  Burgh  of  Edinburgh :  g^,q^ny8^n^ 
The  complaint  of  Robert  Lockart  Dymock,  solicitor.  Procurator-fiscal 
of  Court: 

Humbly  showeth — That  Peter  Gardner,  dairyman.  Union  Street, 
Edinburgh,  has  contravened  the  Act  Idth  and  14th  Vict.  c.  70,  in- 
tituled, '  An  Act  to  provide  for  the  Erection  of  Public  Saughter- 
Houses  for  the  City  of  Edinburgh,  and  for  the  regulation  of  the 


14  CASES  BEFORB  THE  HIGH  COURT 

No.  8.     '  same/  ^  actor  or  art  and  part,  in  so  far  as,  upon  the  29th  day  of 
(^rdner   October  1864,  or  about  that  time,  he  had  in  his  possession  in  a  place 

-; — within  the  slaughter  houses  in  Fountainbridge  Street,  Edinburgh, 

Jan.  9.     erected  in  virtue  of  said  Act,  the  carcases  or  parts  of  the  carcases  of 

^Q^^*      two  cows,  each  of  which  was  unsound,  unwholesome,  or  unmarketable, 

SuBpension.  whereby  the  said  Peter  Gardner  is  liable  in  a  penalty  not  exceeding 

twenty  pounds,  and  filing  payment,  in  imprisonment  not  exceeding 

sixty  days,  and  in  forfeiture  of  said  carcases. 

The  prayer  of  the  complaint  was — 

To  grant  warrant  to  cite  the  said  Peter  Gardner  to  appear  before 
you,  to  answer  to  this  complaint,  and  thereafter  to  convict  him  of  the 
aforesaid  contravention,  and  to  adjudge  him  to  suffer  the  penalties  pro- 
vided by  the  said  Act. 

The  record  of  the  proceedings,  which  took  place  under 
the  authority  of  the  Summary  Procedure  Act,  1864 
(27th  and  28th  Vict.  c.  63)',  was  as  follows  :— 


^  By  the  8th  section  of  the  Edinburgh  Slaughter  Houses  Act  it  is 
provided,  that '  if  any  person  shall  have  in  his  booth,  or  in  his  posses- 

*  sion,  in  any  place  within  the  said  slaughter  houses,  the  carcase,  or 

*  any  part  of  the  carcase,  of  any  animal  which,  in  the  opinion  of 

*  two  competent  judges,  shall  have  died  of  disease,  or  which,  in  the 

*  opinion  of  competent  judges,  shall  be  unwholesome,  unsound,  or  un- 

*  marketable,  such  person  shall  be  liable  in  a  penalty  not  exceeding 

*  twenty  pounds, and  all  such  carcases  and  others  shall  be  for- 

*  feited  and  disposed  of  as  the  magistrates  shall  direct.' 

The  32d  section  provides  that  any  person  offending  against  the  pro- 
visions of  the  Act  ^  may  be  proceeded  against  before  the  Judge  in  the 

*  court  of  police  at  the  instance  of  the  procurator-fiscal  of  the  said 
^  court,  in  the  same  way  and  manner  as  if  the  offence  charged  had 

*  been  an  offence  against  the  provisions  of  '  the  Edinburgh  Police  Act, 

*  1848,'  or  before  the  Sheriff,  or  before  one  or  more  of  the  magistrates, 
'  at  the  instance  of  the  procurator-fiscal  of  the  Sheriff  or  burgh  courts 
'  respectively,  and  that  in  a  summary  manner ;  and  it  shaU  be  lawful 
'  to  the  said  Judge  of  police,  Sheriff,  or  magistrates,  to  subject  the 

*  offender  in  a  penalty  not  exceeding  that  imposed,  or  allowed  to  be 

^  imposed, by  this  Act,  in  respect  of  the  offence  charged  ;  and 

<  in  the  event  of  such  penalty  not  being  immediately  paid,'  etc 

>  The  Summary  Procedure  (Scotland)  Act,  1864  (27th  and  28th 
Vict.  c.  53),  enacts,  section  18,  that  Mn  cases  of  conviction  or  judg- 

*  ment  against  the  respondent  in  prosecutions  and  proceedings  under 
'  this  Act,  the  sentence  of  the  Court  may  be  in  one  or  other  of  the 
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At  Edinburgh,  the  8th  day  of  November  1864  years :  In  the  pre-      No.  s. 
senee  of  James  Thomas  Alexander,  Esq.,  one  of  the  magistrates  of  ^^^^^ 
Edinburgh,  appeared  Peter  Gardner,  complained  against,  and  the  com-  „.  - 

pbunt  being  read  over  to  him,  he  answers  that  he  is  not  guilty.  Jan.  9. 

Elo,  die. — The  witnesses  after  named  were  examined  on  oath  in      ^^^' 
support  of  the  complaint,  ▼iz.-^(Here  followed  names).  SospenBion 

Edinburgh^  %th  November  1864. — ^The  witnesses  after-named  were 
examined  on  oath  in  exculpation,  viz. — (Here  followed  names). 

At  Edinburgh,  the  9th  day  of  November  1864  years :  The  magis- 
trate, in  respect  of  the  evidence  adduced,  convicts  the  said  Peter  Gard- 
ner of  the  contravention  charged,  and  adjudges  the  carcases  of  the  two 
cows  libelled  on  to  be  forfeited  and  boiled  down. 

The  complainer  presented  a  note  of  suspension^  and 
pleaded — 1.  The  sentence  complained  of  ought  to  be 
suspended^  in  respect  that  the  magistrate  who  pronounced 
the  same  most  wrongously  and  oppressively  refused  to 


"forms  contained  in  the  schedule  (K.)  to  this  Act  annexed,  or  as 
nearly  as  may  be  in  such  form,  according  to  the  nature  and  circum« 
stances  of  the  complaint,  viz. :' 

Then  follows  an  enumeration  under  eight  heads,  of  the  different 
forms  of  sentence  The  third  is  as  follows : — '  (3.)  In  complaints  for 
the  contravention  of  any  Act  of  Parliament  under  which  the  accused 
is  or  shall  be  liable  to  forfeit  a  penalty,  and  in  de&ult  of  payment 
thereof  to  be  imprisoned  for  a  period  limited  to  a  certain  time,  at 
the  expiration  of  which  he  shall  be  entitled  to  liberation  althon^ 
the  penalty  has  not  been  paid,  the  judgment  of  the  Court  shall  be 
in  the  form  No.  3  in  the  said  schedule.' 

The  corresponding  form  given  in  schedule  E.  is  as  follows :— - 
3.  ConvicHonfor  a  Penalty^  and^  in  default  of  Payment^  Imprisonment. 

'  The  Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect  of 
the  judicial  confession  of  the  said  «7.  £,  [or  of  the  evidence  adduced], 
convict  the  said  «7.  K.  of  the  contravention  [or  offence]  charged 
[or  state  to  what  extent  he  is  guilti/],  and  therefore  adjudge  him  to 
forfeit  and  pay  the  sum  of  £  of  penalty  [or  of  modified  penalty, 

where  there  is  power  to  modify]^*  etc. 

Section  16  of  the  same  Act  provides — '  It  shall  not  be  necessary  in 
any  proceeding  under  the  authority  of  this  Act  to  record  or  to  pre- 
serve a  note  of  the  evidence  adduced,  but  the  record  shall  set  forth 
in  the  form  of  schedule  (I.)  to  this  Act  annexed  the  respondent's 
plea,  if  any,  the  names  of  the  witnesses,  if  any,  examined  upon  oath 
or  affirmation,  with  a  note  of  any  documentary  evidence  that  may 
be  pat  in.' 
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Gardner  *^°^^*  evidence  on  behalf  of  the  complainer,  which  was 
w.  Dymock.  relevant  and  competent^  and  which  was  material  to  the 
HighCoort.  interests  of  the  complainer  and  the  ascertainment  of  the 

1865.'    truth.     2.  The  said  judgment  and  sentence^  being  con- 


SospensioD  trary  to  the  evidence  adduced^  ought  to  be  quashed, 
and  the  whole  proceedings  thereon  suspended.  3.  The 
said  sentence  being  informal  and  defective,  and  more 
particularly,  being  disconform  to  the  complaint  and  to 
the  Statutes  under  the  authority  of  which  the  complaint 
proceeded,  ought  to  be  suspended. 

In  support  of  the  1st  plea,  he  stated — In  the  course 
of  the  trial  before  the  magistrate,  the  only  witness  who 
deponed  that  any  part  of  the  animals  exhibited  marks 
of  unsoundness  was  Robert  Wilson,  inspector  of  markets. 
....  The  complainer  was  about  to  lead  evidence 
which  would  have  demonstrated  that  the  said  inspector 
had  neither  scientific  nor  practical  knowledge  in  regaj d 
to  the  soundness  or  unsoundness  of  animal  carcases,  but 
the  magistrate  refused  to  allow  such  evidence  to  be 

adduced The  complainer  conceives  that  his  case 

was  seriously  injured,  and  substantial  justice  denied  him, 
by  the  said  refusal  on  the  part  of  the  magistrate. 
Of  the  two  other  witnesses  who  were  examined  for  the 
prosecution,  namely,  Mr.  Gamgee  and  Dr.  Littlejohn^  the 
former  deponed  that,  in  his  opinion,  bad  effects  were 
produced  on  the  consumer  by  the  use  of  the  beef  of  an 
animal  affected  with  pleuro -pneumonia.  He,  however, 
was  unable  to  furnish,  and  did  not  furnish,  any  example 
of  this  having  taken  place.  On  the  complainer  attempt- 
ing to  cross-examine  the  witness  as  to  the  reasons  of  his 
opinion,  and  the  number  of  cases  which  he  had  seen  or 
heard  of,  he  was  illegally  and  improperly  prevented  from 
doing  so  by  the  magistrate. 

The  bill  of  suspension  came  on  for  discussion  upon 
4th  January  1865. 

Millar  and  Thomson,  for  the  suspender,  argued — 
1 .  The  sentence  complained  of  was  on  the  face  of  it  in- 
formal and  invalid.     In  the  first  place,  in  adjudging  the 
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carcases  of  the  two  cows '  to  be  forfeited  and  boiled  down/  No.  s. 
the  bailie  had  dealt  with  a  matter  not  embraced  within  r«  o^mocL 
the  prayer  of  the  complaint.  He  had  also  exceeded  HighConrt. 
his  statutory  jurisdiction,  by  usurping  a  function  which  {'^^^^ 
by  section  8  of  the  Slaughter  Houses  Act  is  entrusted  soBpenakm. 
to  '  the  magistrates '  as  a  body.  Besides,  the  sentence 
did  not  exhaust  the  conclusions  of  the  complaint.  Al- 
though the  magistrate  had  convicted  the  complainer  of 
the  statutory  offence,  he  had  not  inflicted  the  statutory 
penalty.  There  was  here  an  important  deviation  from 
the  requirements  of  the  Slaughter  Houses  Act,  and  also 
of  the  Summary  Procedure  Act.  The  forms  of  sentences 
given  in  the  latter  statute  were  imperative.  Authorities 
cited — Hood  v.  Young,  High  Court,  June  10,  185S, 
Irvine,  vol.  i.  p.  236  ;  Ferguson  v.  Thotv,  High  Court, 
June  30, 1862,  Irvine,  vol.  iv.  p.  196.  (2.)  At  common 
law  it  was  undoubtedly  a  good  ground  for  suspending 
the  sentence  of  an  inferior  tribunal,  that  it  had  been 
pronounced  in  disregard  of  the  evidence.  Neither  was 
there  anything  in  the  Slaughter  Houses  Act  to  oust  the 
jurisdiction  of  the  Court.  The  only  question  was, 
whether  in  the  present  case  review  on  the  merits  wiui 
excluded  in  virtue  of  the  provisions  of  the  Summary 
Procedure  Act.  That  Act  contained  no  positive  exclu- 
sion of  review.  Neither  was  this  a  case  in  which  written 
proof  was  expressly  dispensed  with.  Under  the  16th 
section  of  the  Statute  it  was  left  in  the  option  of  the 
Judge  to  keep  a  record  of  the  evidence  or  not  as  he 
pleased.  In  the  view  of  such  an  enactment,  it  was  not 
presumed  that  the  Legislature  intended  to  take  away 
all  power  of  review  from  the  Court  of  Justiciary.  The 
complainer  did  not  ask  to  have  the  case  tried  over  again, 
but  merely  that  the  Court  should  take  means  to  ascer- 
tain the  import  of  the  evidence  already  led.  Autho- 
rities cited — RoberUon  v.  Hart,  High  Court,  Dec.  24, 
1842,  Broun,  vol.  i.  p.  468  ;  Penman  v.  WcM,  High 
Court,  Nov.  24  and  25,  1845,  Broun,  vol.  ii.  p.  686  ; 
PhOUps  and  Ford  v.  Cross,  High  Court,  Dec.  20,  1848, 

TOL.  y.  B 
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(^T   J-  8^a^>  P-  1S9 ;  Lockie  v.  M'  Whirter,  Feb.  15.  1849, 
y.  Pymock,  iiid^^  p  igi .  Christie  V.  Adamson,  High  Court,  Oct.  1. 

"'Ian^9.'*'  1863,  Irvine,  vol.  i.  p.  293.     (3.)  The  compkiner  bad 
l^^^'     been  iOegaUy  and  oppreeavely  prevented  from  leAdin^ 

Stupenaoo.  evidence  that  Wilson,  the  inspector,  was  not  a  '  compel 
'  tent  judge'  of  diseased  nieat  in  the  sense  of  the  Slaugh* 
ter  Houses  Act.  If  the  complainer  had  been  sut^cessful 
in  that,  no  conviction  could  have  followed.  The  magis^- 
trate  had  also  improperly  interfered  with  the  conduct 
of  the  complainer's  cross-examination  of  a  witness.  In 
such  a  case  it  was  the  duty  of  the  Court  to  give  re^ 
dress. 

GiFFORD,  for  the  respondent,  answered— (1.)  No  good 
objection  had  been  stated  to  the  present  sentence  on  the 
ground  of  informality.  The  forfeiture  of  the  carcaseb 
was  prayed  for  in  the  complaint  under  the  head  of 
'  penalties'  provided  by  the  Act*  And  even  admitting 
that  the  single  magistrate,  sitting  as  a  judge,  could  not 
competently  order  the  carcases  to  be  boiled  down,  still 
that  was  not  a  matter  with  which  the  complainer  had 
any  concern.  In  regard  to  the  omission  of  the  adjudi* 
cation  of  a  pecuniary  penalty,  the  magistrate  was  not 
bound,  under  the  Slaughter  Houses  Act,  to  inflict  a  fine 
if  he  thought  that,  in  the  circumstances  of  the  case,  it 
might  be  dispemed  with.  This  was  plain  irom  the 
terms  of  the  8th  section.  It  was  there  enacted  that  a 
party  convicted  of  the  statutory  offence  '  shall  he  liable ' 
to  a  penalty  not  exceeding  £20,  but  that  the  carcase 
of  the  diseased  animal '  shall  be  forfeitedi'  In  the  one 
case  the  magistrate  might  exercise  his  discretion,  and 
impose  a  fine  or  not,  as  he  thought  fit ;  in  the  other  the 
forfeiture  followed  as  Uie  necessibiy  consequence  of  a 
conviction.  The  formli  given  in  the  Summary  PhH 
oedure  Act  were  directory,  not  imperative.  (2.)  The  pro* 
posal  that  the  Court  should  review  the  sentence  on  its 
merits  Was  one  that  could  not  be  listened  to  eithei:  oii 
principle  or  authority.  The  provision  contained  in  the 
16th  section  of  the  Summary  Procedure  Act,  dispensitig 
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with  the  necessity  of  recording  the  evidence,  carried     No.  s. 
with  it  an  insuperable  objection  to  review  upon  grounds  «.Dymock. 
involving  a  consideration  of  the  evidence.     The  review  li^hCeut! 
adced  by  the  complainer  virtually  implied  a  new  trial     i^/ 
of  the  case.   Even  if  such  a  course  had  been  competent,  Sospenaioii. 
it  was  clearly  impracticable.— Ct^Z/^n  and  Flynn  v.  Xt  »• 
Um,  December  6,  1862,  Scot.  Jurist,  vol.  xxxv.  p.  66 ; 
M'Cabe  v.  Linton,  January  17,  1868,  1  MT.,  p.  273. 
(3.)  The  bill  of  suspension  contained  no  relevant  or  suffi- 
cient statement  to  support  a  case  of  oppression.     The 
magistrate  had  rightly  refused  to  receive  evidence  as  to 
the  allied  incompetence  of  Mr.  Wilson,  for  that  was 
not  the  question  at  issue.    The  particular  question, 
which  was  disi^owed  in  the  cross*examination  of  Mr« 
Gamgee,  should  have  been  set  forth  in  the  bill  of  sus- 
pension, so  as  to  enable  the  Court  to  judge  whether 
thare  had  been  any  denial  of  justice 

Lord  Cowan. — ^This  is  a  case  of  general  importance 
and  interest,  and  it  certainly  involves  questions  affecting 
the  i»x>cedure  in  a  variety  of  similar  cases,  which  well 
deserve — as  they  have  received — ^the  serious  considersr 
tion  of  the  Court. 

The  nature  of  the  complaint  was,  that  Peter  Gardner 
had  contravened  the  Edinburgh  Public  Slaughter  Houses 
Act,  passed  in  1850,  by  having  in  his  possession  within 
the  Slaughter  Houses  erected  under  that  Act  ^  the  car- 
'  cases  or  parts  of  the  carcases  of  two  cows,  each  of  which 
'  was  unsound,  unwholesome,  or  unmarketable,  whereby 

*  the  said  Peter  Grardner  is  liaUe  in  a  penalty  not  ex^ 

*  ceedinff  £20,  and,  failing  payment,  in  imprisonment 

*  not  exceeding  sixty  days,  and  in  forfeiture  of  said  car- 
'  eases/  Upon  this  statement  Uie  petition  prays  for  a 
warrant  to  cite  the  said  Peter  Gardner,  ^  and  thereafter 
'  to  convict  him  of  the  aforesaid  contravention,  and  ta 
'  adjudge  him  to  suffer  the  penalties  provided  by  the 
'  said  Act.' 

There  are  two  proviedons  of  the  Slaughter  Houses 
Act  to  which  it  is  material  to  advert.     The  first  provi- 
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G^n^  Bion  IS  contained  in  the  8th  section.   Under  that  section, 

«.  Dymock.  ^^en  carcEses  are  founds  which,  in  the  opinion  of  two 

^'Sim^  competent  judges,  are  unwholesome^  unsound,  or  unmar- 

^^^^'     ketable,  the  liability  to  follow  is  a  penalty  not  exceed- 

Saspenmon.  '^^  £20  ;  and  then  follows  what  I  apprehend  to  be  a 

statutory  adjudication  as  the  result  of  conviction,  and 

which  does  not  require  to  be  included  in  the  complaint. 

Then  there  is  the  3  2d  section,  which  has  reference  to 

the  mode  of  recovering  penalties  under  the  Act,  and 

contemplates  the  proceedings  to  be  either  before  the 

Sheriff^  or  a  magistrate,  or  before  the  police  court. 

This  Act  was  obviously  passed  to  secure  the  public 
against  those  engaged  in  the  flesher  trade  having  in 
their  possession  and  selling  meat  which  is  unwholesome 
and  unfit  for  human  food ;  and  I  think  it  clear  that 
when  a  prosecution  is  brought  under  it,  the  issue  must 
be  an  award  of  penalty.  The  fact  of  contravention  of 
the  Statute  being  established  to  the  magistrate's  satisfac- 
tion,  the  statutory  penalty  falls  to  be  enforced  against 
the  party^  to  an  extent  proportioned  to  the  circumstances 
of  the  case.  The  legislature  provided  for  the  securing 
of  the  salutary  object  in  view  by  the  enforcing  of  such 
liability.  A  prosecution  issuing  simply  in  a  dedaration 
of  guilt,  and  not  in  the  awards  is  in  my  apprehension 
not  within  the  contemplation  of  the  Statute. 

But  the  procedure  in  this  prosecution  did  not  take 
place  under  the  Slaughter  Houses  Act,  but  under  the 
summary  Procedure  Act  of  1864.  By  that  Act  it  is 
provided  that  it  shall  be  in  the  power  of  the  prosecutor, 
in  summary  cases  similar  to  the  present,  to  adopt  the 
procedure  therein  prescribed.  Accordingly  this  com* 
plaint  bears  to  be  '  under  the  Summary  Procedure  Act, 
'  1864.'  That  gives  its  great  importance  to  the  cas^ 
because  we  have  here  to  deal  for  the  first  time  with  a 
Statute  which  regulates  procedure  in  all  inferior  courts, 
in  all  these  summary  prosecutions. 

In  the  present  case  there  was  citation  of  the  defends 
and  witnesses,  all  in  terms  of  the  Summary  Procedure 
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Act,  and  then,  after  certain  proceedings  which  it  is  nn-     No.  5 
necessary  to  advert  to^  the  following  sentence  was  pro-  y.Dymock 
nounced — (Beads.)  Hi|h  Court. 

Thai  conviction  is  complained  of  to  this  Court  upon     ms' 
three  grounds.  SaspewBoo. 

Hie  first  ground  stated  is,  that  the  whole  case  was 
judged  of  bj  the  bailie  upon  eyidence  which  did  not  en- 
title him  to  convict  the  defender — ^in  other  words,  that 
the  conviction  was  contrary  to  the  evidence  adduced  ; 
and  it  is  allied  that  this  Court,  as  the  supreme  tribu- 
nal in  all  criminal  matters,  is  entitled  to  inquire  whether 
that  was  the  case,  and  if  necessary  to  give  redress.  Now 
certainly,  had  this  prosecution  occurred  before  the  Sheriff 
or  a  magistrate  under  the  Slaughter  Houses  Act  alone, 
the  Court  might  have  had  the  means  of  reviewing  the 
case  upon  the  merits ;  because  prior  to  the  passing  of  the 
Summary  Procedure  Act  the  magistrate  or  Sheriff  try- 
ing such  a  case  (and  not  sitting  in  the  police  court,  which 
is  a  peculiar  position)  was  bound  to  keep  a  full  record 
of  the  evidence  of  the  witnesses.  But  the  peculiarity 
is  this^  that  by  a  certain  section  of  the  Summary  Pro- 
cedure Act,  matters  have  been  put  on  that  footing  that 
it  is  impossible  for  us  to  review  the  case  upon  the  evi- 
dence, and  to  consider  whether  or  not  the  bailie  pro- 
ceeded rightly  in  giving  judgment.  By  the  1 6th  section 
it  is  provided  that  '  it  shall  not  be  necessary,  in  any 
<  prJLding  under  the  authority  of  this  Act,  to  r;cord  or 
'  preserve  a  note  of  the  evidence  adduced,'  etc.  There- 
fore it  is  clear,  that  the  bailie  was  under  no  obligation 
to  preserve  a  record  of  the  evidence  led  b^ore  him. 
He  is  left  absolute  judge  whether  the  evidence  adduced 
is  such  as  to  entitle  him,  as  judge,  to  convict ;  and  if  he 
is  convinced  that  the  facts  charged  against  the  accused 
have  been  sufficiently  established,  his  judgment  is  final, 
and  we  cannot  possibly  review  it  on  the  merits. 

The  second  objection  taken  to  this  conviction  intro- 
duces an  important  qualification  of  the  general  view 
which  I  have  now  expressed.    It  is  alleged  that  in  this 
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^l^lj^  particular  case^  a  certain  line  of  evidence  proposed  by 
9.  Pymock.  the  defender  was  objected  to,  and  was,  unjustly,  and 
*^5a]!?T^'  illegally,  not  allowed  by  the  magistrate  to  be  carried  out ; 
^g^-  and  therefwe  it  is  soid  that  justice  has  been  denied  in 
the  matter  of  leading  the  evidence,  and  that  this  Cioiirt 
is  entitled  to  interfere  and  to  give  redress.  Now  no 
doubt  this  Court  has  always  held  itself  entitled  to  inter- 
fere with  convictions  by  inferior  tribunals  (even  with  the 
verdict  of  a  jury)  in  cases  where  there  has  been  an  un- 
just and  oppressive  departure  from  correct  procedure  on 
the  part  of  the  presiding  Judge ;  as,  for  instance,  where 
the  evidence  on  which  the  conviction  has  proceeded  was 
illegal  and  inadmissible,  or  where  less  than  the  statutcny 
amount  of  evidence  has  been  held  sufficient.  Whai  this 
appears  eafade  of  the  conviction  we  would  give  redress. 
Something  was  said  in  the  course  of  the  argument  of  re* 
mits  to  the  Sheriff,  as  if  that  course  might  be  adopted 
here.  But  remits  are  always  made  in  reference  to  dis- 
tinct and  special  objections  to  the  procedure  in  the 
cause,  never  to  ascertain  whether  the  evidence  generally 
was  good  or  not,  complete  or  not.  Let  us  see  then 
what  is  alleged  in  this  particular  case.  It  is  allied  that 
in  the  course  of  the  trial,  the  complainer  was  about  to 
lead  evidence  which  would  have  demonstrated  that  Mr. 
Wilson^  the  inspector,  had  neither  scientific  nor  practical 
knowledge  in  r^ard  to  the  soundness  or  unsoundness  of 
animal  carcases.  I  think  I  need  not  waste  a  single 
sentence  on  that  matter.  Such  a  statement  does  not 
justify  our  interferaice  ;  and  all  I  shall  say  about  it  is^ 
that  it  was  clearly  a  most  irrelevant  proposal,  and  that 
the  bailie  was  quite  right  to  refuse  it.  But  then  there 
is  another  statement  of  a  different  kind, — ^that  on  the 
complainer  attempting  to  cross-examine  a  witness  as  to 
a  certain  matter,  he  was  illegally  and  improperly  pre- 
vented from  doing  so  by  the  magistrate.  Undoubtedly 
it  is  the  right  of  a  party  to  cross-examine  the  witnesses 
for  the  prosecution  thoroughly,  and  to  d^iy  that  right 
may  be  very  oppressive  and  may  require  correction. 
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Bat  then  it  is  not  every  interfi^renoe  on  jthe  part  of  a  J^^i^ 
Judge  to  stop  a  certain  line  of  cross-examination  which  <^Py»o<*» 
leads  to  injustice.    In  many  cases  it  may  be  his  impera-  ^^^^^ 
tive  duty  to  interpose.    In  order  to  make  this  ground     ^^' 
of  complaint  relevant^  or  rather  to  enable  us  to  judge  of  ^^"^^""^^ 
its  releyancy^  it  was  the  duty  of  this  complainer  to  set 
forth  the  particular  questious  which  were  disallowed  so 
that  we  could  have  seen  what  was  the  line  of  examina- 
tion ^t>poaed  to  be  followed,  and  which  it  was  alleged 
the  Judge  had  unjustly  and  oppressively  forbidden. 
That^  however,  has  not  been  done  ;  nothing  of  the  kind 
appears  in  this  bill,  and  therefore  it  is  dear  to  me  that 
the  ground  of  sucpendon  diould  be  repelled. 

The  third  objection  raises  a  question  of  considerable 
delicacy.  It  is,  that  while  the  Slaughter  Houses  Act 
authorizes  a  prosecution  for  penalties,  which  may  be 
followed  out  under  the  Summary  procedure  Act,  and 
the  conviction  to  follow  behoves  to  be  so  framed  that 
the  magistrate  when  satisfied  of  the  guilt,  shall  find  the 
party  liable  in  the  statutory  penalty,  the  alleged  con- 
viction in  this  case  contains  nothing  at  all  about  penal- 
ties, but  merdy  dedares  a  contravention  of  the  Act. 

In  the  first  place,  it  is  indispensable  to  keep  in  view 
that  the  magistrate  was  in  the  exercise  of  a  statutory 
jurisdiction,  and  in  every  such  case  the  magistrate  must 
firmly  and'  strictly  adhere  to  the  statutory  rules  laid 
down  for  his  guidance.  Gases  have  frequently  occurred 
in  the  civil  court,  in  which  it  has  been  held  that  any 
departure  firom  the  Statute  vitiates  the  whole  procedure. 
But  in  a  case  <^  this  criminal  kind,  where  a  party  is 
asked  whetiier  he  is  guilty  or  not  guilty  of  an  ofience,  a 
stride  adherence  to  the  statutory  form  is  still  more  indis- 
pensable. In  illustration  of  this  prindple,  I  may  refer 
to  the  case  of  Cockbum  v.  Johnston  and  Itobson,  High 
Court,  June  3,  1854,  Irvine,  vol.  i,  p.  492,  and  to  the 
opinions  ddivered  there.  The  case  n^ainly  fbunded  on 
hy  the  complainer  affords  another  iHustratiMn  of  the 
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oJSiir  same  principle — Ferguson  v.  Thow,  High  Court,  June 

^'  Py"ock.  30, 1862,  Irvine,  vol.  iv.  p.  196. 

H]|hCmirt.  j^^  jjq  g^^^  then,  in  what  respects  this  sentence  departs 
»8cs-'    from  the  Statute  ?     The  sentence  is— (reads.)     The 

Suapanaioii.  forfeit  are  of  the  carcsfies  which  is  here  declared,  was 
maintained  by  the  complainer  to  be  erroneous,  as  not 
having  been  asked  in  the  prayer  of  the  complaint ;  but 
that,  I  conceive,  is  no  objection  either  to  the  complaint 
or  to  the  sentence,  because  the  Statute  makes  the  for* 
feiture  of  the  carcases  a  necessary  consequence  of  the  con- 
viction. Leaving  that  aside,  the  sentence  simply  convicts 
the  accused  of  the  contravention  charged.  But  what  the 
Slaughter  Houses  Statute  authorizes  is  a  prosecution 
for  penalties  ;  and  section  18  of  the  Summary  Procedure 
Act  provides  that  '  in  cases  of  conviction  or  judgment 
'  against  the  respondent  in  prosecutions  and  proceedings 
'  under  this  Act,  the  sentence  of  the  C!ourt  may  be  in 
'  one  or  other  of  the  forms  contained  in  the  schedule  K 
'  to  this  Act  annexed,  or  as  nearly  as  may  be  in  such 
'  form,  according  to  the  nature  and  circumstances  of  the 
*  complaint.'  Various  forms  are  given  in  the  schedule 
referred  to.  But  it  is  admitted  that  the  one  applicable 
to  this  case  is  that  marked  No.  3,  which  is,  that  '  the 
'  magistrate,  in  respect  of  the  evidence  adduced,  convicts 
'  the  said  J.  E.  of  the  contravention  charged,  and  therefore 
'  adjudges  him  to  forfeit  and  pay  the  sum  ofSL  '  ofpenalttf^ 
etc.  That  is  to  say,  the  Statute  provides  that  when  liie 
evidence  is  sufficient,  the  magistrate  is  to  convict  the 
accused,  and  to  adjudge  him  to  pay  the  statutory  penalty, 
in  this  case  not  exceeding  £20.  Of  course,  the  magis- 
trate may  exercise  his  discretion  so  as  to  fix  the  penalty 
according  to  the  circumstances  of  the  case,  and  the  ex- 
tent to  which  the  man's  guilt  has  gone,  but  that  he 
should  fix  something  or  other  in  the  way  of  penalty  is 
to  my  mind  unquestionable.  That  he  has  power  to 
modify  the  penalty  to  a  small  sum,  may  be  true,  provided 
this  power  is  exercised  in  good  faith  and  with  sound 
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cretion  ;  but  aaniming  that  he  had  such  power^  there  is   q!^, 
no  such  modification  here.    There  is  simply  a  conviction  •-^r'°^^^ 
of  having  contravened  the  Slaughter  Houses  Act.    Is  ^'^l^^ 
that  a  lawful  conviction  or  not  ?    The  Statute  requires     ^^^^^ 
that  there  should  be  a  conviction  and  a  penalty  adjudged.  8oh«»«»- 
Is  this,  therefore,  not  an  important  deviation  from  the 
Statute  ?    As  I  have  already  observed,  a  mere  clerical 
error,  or  something  that  does  not  affect  the  substance  of 
the  decision,  may  be  got  over.     But  is  that  the  charac* 
ter  of  the  present  case  ?    The  more  I  have  considered 
the  objection  taken  on  this  ground,  the  more  have  I  be- 
come satisfied  that  it  is  a  matter  of  substance  and  im- 
portance affecting  the  right  enforcement  of  the  Act 
contravened;  and  the  procedure  under  the  Summary 
Procedure  Act.    The  magistrate  is  bound  to  apply  his 
mind  to  the  evidence,  and  consider  what  penalty,  it*  any, 
should  be  awarded  ;  and  if  he  thought  there  should  be 
no  penalty  at  all,  what  right  had  he  to  convict  ?  I  have 
no  doubt  that  the  magistrate  acted  with  the  purest 
motives,  but  I  hold  that  he  has  no  power  to  do  as  he 
has  done.  This  is  not  a  matter  of  form,  but  a  question  as 
to  the  power  of  the  Judge.     And  I  cannot  imagine  that 
it  is  in  the  power  of  the  Judge,  sitting  as  a  magistrate 
under  a  particular  Act,  to  dispense  with  statutory 
penalties  specially  annexed  to  the  offence  when  proved, 
and  for  the  recovery  of  which  alone  prosecutions  were 
authorized.     The  public  prosecutor  no  doubt  possesses 
at  common  law,  large  powers  as  regards  the  moving  for 
sentence  in  the  ordinary  class  of  criminal  prosecutions. 
This,  however,  is  the  case  of  a  statutory  prosecution,  and 
the  prosecutor  did  not  propose  (even  had  he  power  to 
have  done  so,  which  I  do  not  admit)  to  pass  from  his 
demand  in  the  original  complaint  for  penalties.     Under 
that  complaint,  the  duty  was  imposed  on  the  magis- 
trate, when  he  convicted,  to  impose  a  penalty,  and  this 
he  has  not  done. 

There  are  two  matters  to  which  I  must  yet  advert. 
It  seeUis  to  be  thought  that,  however  wrong  it  might 
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Q^^t^  be,  yet  there  is  no  intereBt,  on  the  part  of  the  p^son 

».  Dymock.  oonvicted,  to  bring  it  under  review,  seeing  that  he  ha« 

^l^'^  not  to  put  his  hands  into  his  pocket  and  pay  a  penalty. 

>8^-     I  apprehend  that  the  reasoning  in  the  case  of  Ferguson 

SuspeiuKMi.  ig  a  conclusive  answer  to  any  such  objection.    When  a 

statutory  nullity  exists,  the  person  convicted  has  a  clear 

interest  to  plead  it.     I  may  also  refer  to  the  case  of 

ffood  V.   Young,  High  Court,  June  10,  1853,  Irvine^ 

vol.  i.  p.  237. 

The  second  matter  is  this  :  It  is  said  that  here  there 
was  a  certain  degree  of  punishment,  inasmuch  as  there 
was  a  forfeiture  of  the  carcases.  The  answer  to  that 
has  been  already  indicated.  In  the  first  place,  it  was 
not  prayed  for  in  the  petition  and  complaint ;  and,  in 
the  second  place,  the  Statute  does  not  impose  it  as  a 
penalty,  but  declares  and  adjudicates  that  in  every  such 
case  carcases  diseased  and  unwholesome  '  shall  be  for- 
'  feited  and  disposed  of  as  the  magistrate  shall  direct/ 
The  forfeiting  of  the  carcases  was  therefore  not  a  part 
of  the  sentence.  It  might  be  in  the  pow^  of  the  magis- 
trate to  declare  it  as  a  statutory  consequence,  but  it  did 
not  supersede  the  necessity  of  awarding  the  penalty 
which  must  follow  the  conviction. 

Upon  these  grounds,  I  have  come  to  be  of  opinion 
that  this  conviction  cannot  stand. 

Lord  Deas. — Perhaps  the  most  important  question 
involved  in  this  case  is,  whether  it  is  competent  for  this 
Court  to  review  the  judgment  complained  of  on  the 
ground  of  its  being  contrary  to  evidence.  I  am  of 
opinion  with  Lord  Cowan,  that  it  is  not  competent  for 
this  Court  to  review  the  judgment  upon  that  ground. 
A  recent  Statute  called  the  Summary  Procedure  Act 
puts  it  in  the  powec  of  the  prosecutor,  in  complaints  of  this 
kind,  to  proceed  in  different  ways,  and  before  different 
courts.  It  is  a  little  startling  to  find  that  the  prosecutor 
has  the  power,  by  choosing  his  court  and  mode  of  pro- 
cedure, to  majke  the  judgment  which  is  to  follow  final 
or  not  final  at  his  pleasure.     But  that  is  the  result  of 
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the  Statute,  and  it  is  a  maxim  that  the  Legislature  can   G^^r 

do  DO  wrong.  •  f>.Djnnocfc, 

The  Statute,  by  section  16,  makes  it  not  necessai^,  ^^^^^ 
'  in  any  proceeding  under  the  authority  of  the  Act,  to     ^^g^- 
*  record  or  preserve  a  note  of  the  evidence  adduced/  Smpm*«- 
The  record  is  to  consist  entirely  of  the  form  given  in 
schedule  I.  annexed  to  the  Act,  containing  the  plea  of 
the  respondent,  the  names  of  the  witnesses  examined, 
and  a  note  of  any  documentary  evidence  which  i^ay  be 
put  in.    That  is  all  that  the  record  is  to  contain. 

Now  when  the  Court  is  asked  to  review  this  judgment 
as  contrary  to  evidence,  we  naturally  ask,  where  is  the 
evidence  ?  for  without  it  we  cannot  know  whether  the 
judgment  was  contiaiy  to  evidence  or  not.  In  answer 
to  a  question  I  put  to  the  complainer's  counsel,^  h^  yaid 
that  what  he  asked  to  be  allowed  to  prove  was  not  the 
&ct8  of  the  case  over  again,  but  what  the  witnesses  had 
deponed  to  before  the  magistrate.  And  further,  he  said 
that  this  might  be  ascertained  in  three  ways— (1.)  by 
the  witnesses  themselves  telling  what  they  had  said,  (2.) 
by  the  notes  of  the  evidence  kept  by  the  magistrate,  if 
he  kept  any,  and  (3.)  by  third  parties  who  were  present 
at  the  trial  and  heard  the  evidence.  Now  it  is  plain 
that  in  place  of  trying  the  question  which  was  tried  be- 
fore the  magistrate,  that  would  be  trying  another  and 
more  difficult  question,  viz.,  what  the  evidence  was 
which  had  been  led  before  the  magistrate.  There 
would  be  no  security  whatever  that  we  got  the  evidence 
precisely  as  laid  before  the  magistrate ;  and  it  would  be 
most  dangerous  to  tamper  with  questions  of  guilty  or 
not  guilty  upon  a  footing  so  unsatisfactory.  Then  as 
to  taking  the  whole  evidence  over  again,  and  judging 
upon  that  (which,  however,  was  not  proposed),  how 
could  we  know  whether  the  witnesses  gave  the  same 
testimony  before  us,  as  they  had  given  before  the 
magistrate  ?  That  would  just  resolve,  therefore,  into 
a  new  trial  upon  new  evidence,  whereas  our  duty  as  a 
court  of  review,  is  to  review  the  case  upon  the  same 
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Chk^er  ^'^^Igi^^^-  I  A™  thus  driven  to  the  conclusion  that  as  the 
•'  Pymock.  Statute  has  shut  out  from  us  all  proper  means  of  judging 
^''IJ^^*-  whether  the  judgment  was  contrary  to  the  evidence  or 

^»^'  not,  that  is  a  matter  into  which  we  cannot  enter. 
^^*'^*'"*  As  r^ards  the  subordinate  arguments,  on  the  part  of 
the  accused,  to  make  out  that  he  had  been  prevented 
from  cross-examining  certain  witnesses  or  leading  evi- 
dence as  to  the  qualifications  of  certain  witnesses,  I  am 
clearly  of  opinion  that  these  were  matters  in  the  discre- 
tion of  the  magistrate  who  tried  the  case.  No  court  of 
justice  could  go  on,  unless  there  was  a  discretion  of  that 
kind,  and  I  may  add  that  I  see  no  reason  to  think  it  was 
here  abused. 

I  am  also  very  clearly  of  opinion  with  Lord  Cowan^ 
that  the  declaration  of  forfeiture  in  the  sentence  does 
not  affect  its  validity.  I  think  it  was  quite  right  to 
declare  the  forfeiture  of  the  carcases,  and  that  the  declara- 
tion formed  an  appropriate  part  of  the  sentence.^  The 
Judge  declares  the  carcase  forfeited,  and  then  it  becomes 
at  the  disposal  of  the  magistrates  ;  whether  they  wished 
it  boiled  down  or  not  was  a  matter  with  which  the  ac- 
cused had  no  concern. 

In  short,  upon  all  the  matters  gone  into  by  Lord 
Cowan,  with  one  exception,  I  am  of  the  same  opinion 
with  his  Lordship.  That  exception,  however,  is  one  of 
importance.  It  relates  to  the  necessity,  in  this  j  udgment, 
of  imposing  a  penalty.  My  opinion  upon  that  matter 
may  be  shortly  stated  thus.  I  have  the  greatest  possible 
doubt  whether,  as  regards  a  judgment  under  this  Statute, 
it  would  have  been  a  good  objection,  even  on  the  part 
of  the  prosecutor,  that  the  magistrate  did  not  impose 
a  penalty.  He  might  have  reduced  the  penalty  to  a 
shilling  or  a  farthing,  and  I  should  hesitate  to  say  that 
he  might  not  dispense  with  it  altogether.  We  have  re- 
peatedly sustained  convictions  as  aggravations  of  offences 
tried  in  this  Court  and  the  Circuit  Court,  whereby  the 
accused  were  convicted,  but  dismissed  with  an  admoni- 
tion, which  could  hardly  be  called  a  punishment.     But 
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I  do  not  rest  upon  that  view.    To  my  mind  it  is  suffi-    ^^  *• 
cient  and  conclusive,  that  this  is  an  objection  which  is  not  •.  Pjnnock. 
to  be  listened  to  in  the  mouth  of  the  accused.     I  do  HighCcmrt. 

Jan.  9. 

not  think  that  any  of  the  cases  referred  to  are  similar  1866. 
to  this.  In  the  case  of  Hood,  the  prayer  of  the  petition  Sospennoii. 
was  for  imprisonment  alone,  but  the  Judge  imposed  a 
fine.  Then,  in  the  case  of  Cockbum,  the  Statute  re* 
quired  a  warrant  of  apprehension,  which  was  to  contain 
a  warrant  to  dte  witnesses  for  both  parties,  and  the 
CSourt  held  that  the  omission  of  this  last  warrant  was 
fiktal  to  the  whole  proceedings.  That  is  not  a  case  in 
point  at  all.  The  only  other  case  referred  to  was  that 
of  Ferguson.  There  the  Statute  prescribed  that  the 
punishment  was  to  be  imprisonment  with  hard  labour, 
and  the  magistrate  gave  imprisonment  without  any 
mention  of  hard  labour.  That  was  a  narrow  enough 
question,  but  I  find  no  fault  with  the  judgment.  Hard 
labour  was  there  an  integral  part  of  the  statutory  punish- 
ment. But  what  is  this  case  ?  The  complaint  is  under 
the  Slaughter  Houses  Act ;  and  although  the  Summary 
Act  gives  a  certain  mode  in  which  the  proceedings  may 
be  followed  out,  it  does  not  alter  the  punishment. 
Suppose,  then,  in  the  first  place,  that  the  Summary 
Procedure  Act  had  not  been  passed,  would  this  sentence 
have  been  open  to  objection  on  the  ground  now  stated  ? 
There  are  two  sections  of  the  Slaughter  Houses  Act  ap* 
plicable  to  the  case,  viz.,  the  8th  and  the  32d.  In 
neither  of  these  sections  do  I  find  anything  that  makes 
it  imperative  on  the  magistrate  to  inflict  a  penalty.  The 
former  merely  provides  that  on  conviction  the  party 
shall  '^  be  liable  "  to  a  penalty.  Then  the  substance  of 
the  32d  section  is,  that  ''  it  shall  be  lawful "  for  the 
magistrate  to  do  certain  things.  That  section  does  not 
derogate  in  any  way  from  section  8.  It  merely  prescribes 
how  penalties  under  the  Act  are  to  be  recovered  and  ap- 
plied. Take  along  with  this  the  nature  of  this  complaint 
as  being  a  complaint  not  for  a  malum  in  se,  but  for  a 
moium  prohMium ;  and  also  the  provision  in  section  28 
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r  aSSi^  which  treats  the  penalty  as  a  mere  civil  debt  to  go  to 
«,  Pymock.  ^[jg  Qj|y  Chamberlain,  and  be  carried  to  the  credit  of  the 
^'j^a!^  Skiightet  Houses  account ;  and  it  appears  to  me  to  be 
^^^'  impossible  to  doubt  that  the  prosecutor  might  disp^ise 
Supenttoii.  ^j|.|j  ^Yie  imposition  of  a  penalty ;  and  if  so,  surely  th^ 

accused  can  have  no  interest  to  object  that  this  has  been 
done  by  the  magistrate  in  place  of  by  the  prosecutor. 

Then,  <  again,  it  is  conceded  that  the  prosecutor  might 
refrain  entirely  fi^m  moving  for  sentence,  and,  con- 
sequently, no  sentence  could  follow.  That  is  important 
as  showing  that  in  the  law  of  Scotland,  with  which  alone 
we  have  to  deal,  the  conviction  and  the  sentence  are  two 
differient-  things,  that  the  sentence  is  not  necessary  to 
the  validity  of  the  conviction,  so  that  the  conviction 
stands]  and  may  be  used  as  an  aggravation  of  a  subsequent 
similar  offence,  although  (as  sentence  was  not  moved 
for)  no  sentence  has  followed  upon  it.  The  magistrate 
in  convicting  performs  the  function  of  a  jury,  and  in 
pronotrncing  sentence  he  exercises  the  functionof  a  Judge. 
If  we  Were  here  dealing  with  the  general  question, 
whether  it  is  a  good  objection  to  a  conviction  that  there 
is  no  sentence,  I  should  think  a  very  serious  thing  to 
say  that  a  judge  or  magistrate  can  never  dispense  with 
inflicting  pufaishment :  for  instance,  that,  in  place  of 
sentencing  a  child  to  imprisonment  for  stealing  an  apple 
or  a  turnip,  he  cannot,  if  he  thinks  proper,  dismiss  the 
child  from  the  bat  with  or  without  an  admonition.  We 
have  not  now,  however,  to  deal  with  any  such  gen^nl 
question.  What  we  have  alone  to  consider  is,  whether 
it  lies  in  the  mouth  of  the  accused  to  state  this  objec- 
tion. I  am  humbly  of  opinion  that  it  is  neither  con- 
sistent with  the  law  nor  justice  so  to  hold. 

If  this  Would  be  so  under  the  Slaughter  Houses  Act, 
I  think  it  very  clear  that  the  case  is  not  altered  by  the 
Summary  Procedure  Act.  That  Act  was  intended  to 
r^ulate  the  mode  of  procedure  in  summary  trials^  but 
not  otherwise  to  affect  the  substance  of  any  separate  Act« 
The  object  of  the  Act  was  not  to  make  sentences  diflferent 
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from  what  they  would  otherwise  have  been.    If  this  is  o^SaJ; 
a  case  in  which  it  was  not  necessary  under  the  Slaughter  *-  Pypp^fc- 
Houses  Act  to  inflict  a  penalty,  it  was  certainly  not  ^Jan^^aT* 
made  necessary  to  do  so  by  the  Summary  Procedure  Act.     ^^^- 
But  further,  I  am  not  able  to  see  that,  even  as  forms  of  ^""p**"^"* 
procedure,  the  forms  appended  to  the  latter  Act  are  made 
imperative  so  as  necessarily  to  create  a  nulity  if  they  ard 
not  followed.    Section  4,  for  instance,  provides  only  that 
proceedings  for  summary  conviction  '  may  be  instituted 
'  by  way  of  complaint  in  one  or  other  of  the  forms  set 
'  forth  in  the  Schedule '  annexed  to  the  Act.  Then  section 
6  provides  that  '  no  objection  shall  be  allowed  by  the 
'  Court  to  any  complaint,  for  alleged  defect  therein  in 
*  substance  or  in  form.'    Then  it  is  provided  that  a  con- 
viction may,  in  certain  cases,  take  place  in  the  absence 
of  the  accused,  clearly  showing  how  little  of  a  proper 
criminal  prosecution  this  is.   By  section  14,  again,  there 
is  a  power  given  to  allow  amendment  of  the  complaint ; 
and  there  is  no  provision  made  for  recording  any  ob- 
jection to  relevancy.     Section  16  I  have  already  re- 
ferred to.     Section  18  provides  merely  that  '  the  sen- 
'  tence  of  the  Court  may  be  in  one  or  other  of  the  forms 
'  contained  in  the  schedule  (E)  to  this  Act  annexed,  or 
'  as  nearly  as  may  be  in  such  form,  according  to  the 
'  nature  and  circumstances  of  the  complaint.'  It  is  quite 
true,  that  in  Uie  same  section  th^^  follow  various  sub- 
sidiary heads  applicable  to  different  kinds  of  sentences, 
in  whidi  the  words  '  may '  and  '  shall '  are  indifferently 
used.     But  the  occasional  use  of  the  word  '  shall, '  espe- 
cially in  an  Act  so  loosely  framed  as  this  is,  does  not 
prove  to  my  mind  that  the  forms  are  to  be  imperative 
and  not  directory  merely.     Then,  in  section  27,  th^ 
power  of  suing  for  penalties  by  ordinary  action  is  recog^ 
nised.     Lastly,  section  34  provides  that  no  conviction 
or  judgment  under  the  Act  shall  be  quashed  or  held 
void  for  want  of  form.    I  cannot  hold  that,  under  a 
Statute  containing  such  enactments,  the  whole  proceed- 
ings im  to  be  held  void  at  the  instance  of  the  accused. 
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No.  s.  because  the  magistrate,  through  leniency  towards  him, 
9.  Dymoek.  has^  iu  tho  cxercisc  of  his  judicial  discretion^  dispensed 
High  Court  with  the  infliction  of  a  pecuniary  penalty. 

*i866/  Lord  Neaves. — ^In  cases  of  this  kind  the  first  question 
Saspennon.  always  is,  whether  the  conviction  which  has  taken  place 
in  the  Inferior  Court  is  drawn  up  in  such  a  manner,  that 
on  the  face  of  it  it  will  stand  upon  that  question.  I  am 
of  opinion  here  that  the  suspension  is  well  founded,  and 
that  this  document,  which  is  called  a  sentence,  labours 
under  a  fatal  nullity. 

The  complaint  is  founded  on  the  Slaughter  Houses 
Act,  and  the  proceedings  took  place  under  the  Summary 
Procedure  Act. 

I  shall  first  consider  the  case  in  reference  to  the 
Slaughter  Houses  Act ;  for  I  agree  with  Lord  Deas  that 
the  Summary  Procedure  Act  was  not  intended  to  alter 
the  law  applicable  to  such  cases,  but  merely  to  guide 
the  magistrate  in  the  formality  of  the  procedure. 

In  the  8th  section  of  the  Slaughter  Houses  Act  a  cer- 
tain offence  is  described,  and  it  is  declared  that  the  party 
so  offending  '  shall  be  liable  to  a  penalty  not  exceeding 
'  £20.'  Then  in  the  32d  section  it  is  said,  that  it  shall 
be  lawful  for  the  Judge  before  whom  proceedings  are 
taken,  '  to  subject  the  offender  to  a  penalty,  &c.' 

I  will  not  at  present  say  anything  as  to  the  abstract 
rule  on  such  subjects,  but  this  I  will  say,  that  nothing 
is  contemplated  in  this  Statute  except  a  prosecution 
which  shall  result  either  in  some  punishment,  or  in  no- 
thing at  all.  There  seems  no  room  for  any  intermediate 
sentence,  by  which  something  is  to  be  found  as  matter 
of  fact,  and  nothing  is  to  be  done  on  that  finding.  Of 
course  a  Judge,  if  he  is  going  to  impose  a  penalty,  may 
make  any  finding  that  leads  to  that  result  But  it  is 
not  within  the  province  of  any  Court-,  especially  one  of 
criminal  jurisdiction,  to  deal  with  theoretical  findings 
terminating  in  no  conclusion.  It  has  been  said  that  the 
sentence  is  a  matter  which  depends  upon  the  prosecu- 
tor, and  after  that  verdict  the  prosecutor  can  refrain 
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from  asking  sentence.  This  can  only  be  when  the  ver-  q^%^ 
diet  and  sentence  are  separate  deliverances^  and  when  ^'  Pymoo^t. 
the  prosecutor  has  to  move  for  sentence  after  the  ver-  ^j|^^"^ 
diet  is  given.  I  have,  however,  no  hesitation  in  saying  ^ss^* 
that  in  any  proceeding  of  which  the  proper  and  only  Suapenaon, 
conclusion  is  a  penal  result,  the  prosecutor,  when  he 
passes  from  his  demand  for  that  result,  has  passed  from 
his  whole  case.  In  the  present  instance  we  do  not  see 
that  the  prosecutor  at  any  stage  departed  from  his  de- 
mand for  sentence,  but  we  find  that  a  certain  deliverance 
is  pronounced  which  only  partially  exhausts  the  conclu- 
sions of  the  complaint,  or  rather  does  not  practically 
grapple  with,  or  dispose  of  any  one  of  those  conclusions. 
The  only  conclusion  here  which  in  my  opinion  is  essen- 
tial, viz.,  the  imposition  of  a  penalty,  is  wholly  passed 
over.  There  is  no  adjudication  of  a  penalty,  no  modi- 
fication of  it,  not  even  a  declaration  that  it  is  dispensed 
with.  For  anything  that  appears,  this  is  not  a  con- 
cluded cause.  One  remark  made  by  Lord  Deas  is  very 
important.  Conviction  in  the  sense  of  these  Statutes 
means  the  concluded  sentence,  not  merely  the  finding 
as  to  commission  of  the  o£fence  in  point  of  fact.  The 
verdict  of  a  jury,  I  think,  can  never  in  itself  exhaust  a 
cause,  but  must  be  followed  by  the  sentence  of  the 
Judge  inflicting  some  punishment,  though  I  will  not  say 
whether,  in  some  common-law  offences,  an  admonition 
or  censure  might  not  be  held  as  a  form  of  punishment. 

Farther,  I  conceive  it  to  be  the  province  and  duty  of 
every  Judge,  or  magistrate  exercising  judicial  functions, 
to  issue  a  final  and  exhaustive  sentence,  and  if  he  thinks 
that  there  should  be  no  penalty,  I  do  not  see  that  he 
has  power  to  find  an3rthing.  I  do  not  think  it  is  within 
his  jurisdiction  to  affix  a  stigma  where  he  does  not  think 
that  punishment  is  due.  I  therefore  consider  this  to 
be  on  the  face  of  it  a  defective,  incomplete,  and  invalid 
conviction. 

It  is  the  duty  of  every  Judge,  when  a  contravention 
of  the  law  is  proved,  to  which  a  penalty  is  attached,  to 

VOL.  V.  0 
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olldnw  ^^j^^g®  ^^^^  penalty,  whether  in  whole  or  in  part,  under 
9.  Dymoek.  the  power  of  modification  committed  to  him.  Judges 
^''IJ^'^have  no  power  to  pardon  crimes,  the  commission  of 
___  ^^^^'  which  they  have  recorded.  That  is  a  power  which  be- 
6uapen8ion.2Qjjgg  j.^  ^jj^  Crowu  alonc ;  and  the  Judge  is  between 

the  Crown  and  the  subject  to  do  what  is  just,  and  if  a 
party  is  liable  to  a  penalty,  it  should  be  inflicted. 

I  hold,  therefore,  that  in  the  present  case  there  has 
been  a  failure  to  administer  justice  as  required  by  the 
Act.  If  that  be  so,  if  there  has  has  been  a  fatal  break- 
ing off  of  the  cause,  how  can  it  be  said  that  this  party 
has  no  interest  to  have  the  sentence  against  him  set 
aside  ?  If  it  is  a  nullity,  as  being  something  not  within 
the  Statute,  he  has  a  material  interest  to  object. 

With  regard  to  the  Summary  Procedure  Act,  the 
view  which  I  take  makes  that  of  very  little  consequence. 
I  shall  therefore  make  only  these  remarks.  Before 
a  party  resorts  to  the  Summary  Procedure  Act,  he 
should  weU  consider  whether  he  wishes  all  its  forms 
carried  out.  If  he  does  not  he  should  take  some  other 
course.  The  forms  given  in  that  Act  confirm  me  in  the 
opinion  that  a  conviction  is  inept  which  stops  with  a 
mere  finding,  and  does  not  go  on  to  award  a  penalty. 
In  regard  to  the  declaration  of  forfeiture,  I  do  not  know 
that  it  is  a  necessary  part  of  a  conviction  under  this  Act. 
At  the  same  time  I  do  not  think  that  it  does  any  harm. 

I  will  not  enter  upon  the  other  questions  raised  in 
this  suspension.  I  will  only  conclude  with  this,  that 
when  a  person  avails  himself  of  the  provisions  of  the 
Summary  Procedure  Act,  which  gives  many  facilities 
in  carrying  out  criminal  proceedings,  it  is  essential  that 
he  should  adhere  correctly  to  the  form  prescribed. 

I  may  add  that  I  believe  the  law  of  England  to  be 
the  same  as  ours  upon  the  present  question.  But  my 
opinion  is  rested  upon  what  I  consider  to  be  principles 
of  our  own  jurisprudence. 

Lord  Ardmillan. — ^I  am  of  opinion  that  this  suspen- 
sion ought  to  be  refused.      None  of  the  reasons  of  sus- 
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pension  appear  to  me  to  have  any  sound  foundation^  but     No.  s. 
I  shall  not  detain  the  Court  by  observations  on  more  «.  Dymock. 
than  two  points.      Except  on  one  point,  I  agree  in  HighCoort 
the  opinions  abeady  given.     It  is  impoBsible  for  this     ^^,' 
Ciourt  now  to  inquire  into  the  sufficiency  of  the  evidence  snspeaBon. 
on  which  the  magistrate  proceeded.     By  the  16th  sec- 
tion of  the  Summary  Procedure  Act,  it  is  enacted,  that 
'  it  shall  not  be  necessary,  in  any  proceeding  under  the 
'  authority  of  this  Act,  to  record,  or  to  preserve  a  note 
'  of  the  evidence  adduced  ;*  but  the  record  shall  set 
forth  merely  the  respondent's  plea,  the  names  of  wit- 
nesses, and  a  note  of  any  documentary  evidence  put  in. 
In  this  case,  we  have  no  record  or  notes  of  the  evidence 
taken.     Such  record  or  note  is  dispensed  with  by  the 
Statute.     Now  I  am  unable  to  perceive  any  principle  on 
which  we  can  be  required,  or  entitled,  to  review  a  case 
upon  evidence  where  the  Legislature  has  dispensed  with 
all  record  or  note  of  such  evidence ;  and  I  am  further  un- 
able to  perceive  any  practicable  mode  of  ascertaining 
the  nature  of  the  evidence  on  which  we  are  called  by 
this  suspender  to  form  a  judicial  opinion.   The  exclusion 
of  our  review  by  force  of  this  section  dispensing  with  all 
record  of  evidence,  is  certainly  indirect  or  inferential.  But 
it  is  matter  of  necessary  inference.  Review  on  the  evidence 
is  rendered  inappropriate  and  impracticable,  by  a  dis- 
tinct l^islative  enactment  dispensing  with  all  record  or 
notes  of  the  evidence  which  it  is  proposed  to  bring  under 
review.    This  point  is,  I  thipk,  settled  by  the  decision 
in  the  case  of  CuUen  andFlynn  v.  Linton,  6th  Dec.  1862, 
and  in  the  remarks  of  the  Lord  Justice-Clerk  on  the 
subject  I  concur.    There  is  no  doubt  that  the  Summary 
Procedure  Act,  thus  construed,  is  opposed  to  our  view 
of  constitutional  law,  and  might  be  so  administered  as 
to  be  perilous  to  the  liberty  of  the  subject.    The  pro- 
secutor may  select  the  Judge,  and  select  a  form  of  pro- 
cedure which  places  that  Judge's  decision  beyond  the 
reach  of  correction.     This  gives  a  great  power  to  pro- 
seeotors ;  not,  indeed,  the  power  absolutely  to  exclude 


36  CASES  BEFORE  THE  HIGH  OOCTRT 

ifo.  s.    all  review,  because  review  of  the  same  limited  nature  as 

Gardner  ' 

9.  Dymock.  that  permitted  in  cases  before  the  Sheriff  summarily^  or 
"ifwPS"^  before  Justices  of  the  Peace,  would  still  be  competent^ 
^86^'     but  to  exclude  the  practicability  of  bringing  the  evidence 
Suspeiudou.  before  this  Court,  even  to  the  effect  of  enabling  the 
Court  to  judge  of  a  case  of  alleged  oppression.     When 
notes  are  kept  by  the  magistrate,  for  which  this  Court 
may  call,  there  are  materials  for  doing  justice  which  we 
have  not  here.     Still  the  terms  of  the  Act  are  clear,  and 
the  enactment  must  receive  effect.     I  have  only  to  add, 
on  this  point,  the  expression  of  my  hope,  that  this  ex- 
clusion of  review  on  the  evidence  may  tend  to  sustain 
the  senseof  responsibility  under  which  the  magistrates  act. 
In  regard  to  the  forfeiture  of  the  carcases  of  the 
two  cows,  I  am  of  opinion  that  the  forfeiture  is  the 
statutory  consequence  of  the  conviction, — that  it  must 
follow  the  conviction, — and  that  it  is  prior  to,  and 
separable  from  the  disposal  of  the  carcases  'as  the 

*  magistrates  shall  direct.'  At  the  same  time,  the  de* 
claration  or  adjudication  of  the  forfeiture  is  not  an 
unnatural  or  inappropriate  part  of  the  conviction, 
and  its  introduction  is  not  inconsistent  with  the  Act 
under  which  this  prosecution  has  been  brought.  By 
the  18th  section  of  the  Summary  Procedure  Act,  it  is 
provided  that  '  the  Court '  (in  this  case  the  magistrates) 
'  may  add  to  any  of  the  forms  of  conviction,  or  judg- 

*  ment  for  any  penalty,  such  finding  of  expenses  and 
'  warrant  for  the  recovery  thereof;  and  such  other  find- 
'  ing  or  declaration  as  may  be  required  by  the  Act  of 
'  Parliament  founded  on.'  This  declaration  of  forfeiture 
is  thus,  I  think,  a  legitimate,  though  probably  not  a 
necessary,  part  of  the  conviction  by  the  magistrate. 

But  here  the  question  arises,  can  the  magistrate,  act- 
ing under  the  Summary  Procedure  Act,  convict  of  a 
contravention  of  the  Slaughter  Houses  Act  (section  8) 
without  awarding  the  pecuniary  penalty  to  which  the 
offender  has  become  liable  under  that  section  ?  This  is 
a  question  of  some  difficulty,  and  I  have  given  it  much 
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consideration.    The  forfeiture^  it  is  to  be  observed^  must  q^I,^ 
follow  conviction ;  to  the  penalty  the  convicted  person  •-D^mock. 
becomes  '  liable.'     This  difference  of  expression  is  not  HighCOTirt. 
without  importance ;  for  it  may  well  be,  that  while     i865. 
statutory  necessary  sequence  excludes  judicial  discretion,  SnapeMwn. 
statutory  liability  does  not.   Here  the  objection  is  taken 
by  the  party  convicted.     He  says  ^  I  have  not  been 
'  fined,  though  I  have  been  convicted  ;  the  fine  is  the 
'  statutory  penalty ;  without  the  awarding  of  that  penalty 
'  there  is  no  valid  conviction,  and,  of  course,  no  forfeiture 
'  of  the  carcases  of  my  cows.'   Therefore  he  calls  on  the 
Ciourt  to  quash  the  conviction.     I  have  arrived  at  the 
conclusion,  that  this  objection  to  the  conviction  is  not 
well  founded.    I  agree  generally  in  the  views  so  clearly 
expressed  by  Lord  Deas.    The  question  turns  on  the 
construction  of  the  two  Statutes  before  us,  viz.  the  Edin- 
burgh Slaughter  Houses  Act  and  the  Summary  Pro- 
cedure Act.     The  first  of  these  creates  the  offence,  and 
declares  that  the  offender  shall  be  liable  in  a  penalty 
not  exceeding  £20.     Under  this  Act  considered  with 
reference  to  the  general  law  and  practice  of  Scotland 
apart  from  the  Summary  Procedure  Act,  I  have  come  to 
be  of  opinion  that  it  is  in  the  power  of  the  magistrate 
to  convict  of  the  contravention,  and  to  declare  the 
statutory  forfeiture  of  the  carcases,  without  imposing 
any  pecuniary  penalty,  more  especially  if  no  such  penalty 
is  demanded  by  the  prosecutor.    A  statutory  liability  to 
penalty  does  not  necessarily  imply  that  the  penalty 
must  be  invariably  awarded  by  the  Judge  in  every  case 
of  conviction.    There  may  he  circumstances,  such  as  a 
popular  error — communis  error — ^in  the  construction  of 
a  new  Statute,  or  the  carelessness  of  the  servant  of  an 
absent  or  innocent  master,  whidi  might  induce  a  magis- 
trate to  refrain  from  awarding  any  penalty,  even  when  he 
could  not  on  the  facts  proved  in  evidence,  avoid  convict- 
ing of  the  contravention,  or  avoid  declaring  the  statutory 
forfeiture.     The  law  must  trust  something  to  the  dis- 
cretioa  of  the  magistrate,  and,  in  the  exercise  of  th<it 
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^-  '•    discretion,  I  think  the  magistrate  might  act  leniently, 
9.  Dymock.  and  refrain  from  inflicting  punishment.     I  am  not  pre- 
H^h  Court,  pared  to  say  that  there  can  be  no  conviction  without 
1865.'    punishment.     I  should  be  sorry  to  think  that  every 
swpenaion.  youug  boy  couvictcd  of  stealing  turnips  from  a  field,  or 
apples  from  an  orchard,  must  necessarily,  for  the  first 
offence,  be  sent  to  prison.     I  feel  deeply  the  peril — ^per- 
haps the  ruin,  of  the  boy's  prospects  in  life  fix)m  such  an 
early  imprisonment.     I  cannot  proceed  on  the  ground 
of  the  necessity  of  punishment  in  every  case. 

But,  then,  the  provisions  of  the  18th  section  of  the 
Summary  Procedure  Act  are  said  to  create  an  absolute 
nullity  in  this  conviction,  if  no  pecuniary  penalty  » 
awarded.  I  do  not  think  that  this  18th  section  can  be 
fairly  and  reasonably  construed  so  as  to  support  this 
objecticHi.  In  the  first  part  of  the  section,  the  words 
used  are  permissive.  In  cases  of  conviction  or  judgment 
against  the  respondent,  etc.,  the  sentence  of  the  Court 
'  may  be '  in  one  or  other  of  the  forms  in  schedule  K, 
*  or  as  nearly  as  may  be  in  such  form,'  according  to  the 
nature  and  circumstances  of  the  complaint.  Eight  differ- 
ent forms  are  given  ;  and  apparently  the  form  set  forth 
in  No.  3  is  the  one  which  the  suspender  says  ought  to 
have  been  adopted.  Now,  no  doubt,  the  judgment  under 
the  head  No.  3  of  the  section  ought  to  be  in  the  form  of 
No.  8  in  the  schedule,  or  as  nearly  so  as  the  nature  and 
drcumstances  of  the  complaint  admit ;  and  according  to 
the  form  given  in  No.  3  in  the  schedule  K,  there  is  an 
award  of  a  pecuniary  penalty.  Still,  the  adoption  of 
the  form  at  all  is  not  imperative  under  the  first  part  of 
the  section,  and  the  adoption  of  it  in  ipsissimis  verbis  is 
not  required.  It  does  not  appear  to  me  that  there  is 
here  a  statutory  nullity  of  the  conviction,  if  there  is  no 
award  of  penalty.  The  penalty  might  be  one  p^my, 
and  the  conviction  good.  To  bold  it  bad,  because  of  no 
award  of  penalty,  but  only  a  forfeiture,  is  to  construe 
the  Statute  so  as  to  frustrate  its  ends.  In  any  view,  if 
it  is  necessary  to  adhere  literally  to  the  form  No.  3  in 
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the  schedule,  then  the  departure  from  that  form  is  to  be  ^  ^^  '* 
viewed^  either  as  a  denial  of  justice^  or  as  a  '  want  of  y.  Dymock. 
•  form,'  or  '  defect  of  form,'  according  to  its  nature.  In  HighCoart. 
the  present  case,  the  want  of  an  award  of  penalty  cannot  i865. 
be  considered  as  a  denial  of  justice  to  the  party  convicted.  SuspewAon. 
He,  at  least,  has  no  right  to  complain  of  it  in  that  re- 
spect. Therefore  the  objection  urged  is,  in  his  mouth, 
nothing  more  than  an  objection  in  point  of  form  ;  and 
on  that  objection  of  *  want  of  form,'  or  '  defect  of  form,' 
he  seeks  to  have  this  conviction  quashed.  The  leniency 
of  the  magistrate  is  urged  in  support  of  a  technical  ob- 
jection to  a  conviction,  which  we  must  presume  to  have 
proceeded  on  sufficient  evidence.  There  is  in  this  Sum- 
mary Procedure  Act  (sect.  34)  a  very  salutary  enact- 
ment, that  'no  conviction  or  j  udgment  in  pursuance  of 
'  this  Act  shall  be  quashed  for  want  of  form.'  Now  if 
I  am  right  in  the  construction  of  the  18th  section  of  the 
Act,  then  this  objection  is  well  founded,  because  the  use 
of  the  forms  in  the  schedule  K  is  not  imp^atively 
enacted  in  all  cases.  But  if  a  more  critical  and  rigid 
construction  of  the  Act  be  adopted,  still  the  objection 
taken  at  its  very  best  is,  in  the  mouth  of  the  suspender, 
an  objection  in  point  of  form,  contrary  as  I  think  to  the 
recognised  exercise  of  judicial  discretion  on  the  part  of 
the  magistrate,  and  to  the  plain  justice  of  the  case  as  re- 
gards the  person  convicted.  On  an  objection  in  point 
of  form,  the  conviction  cannot  be  quashed.  If  there  be-, 
as  I  think,  a  sufficient  conviction,  then  there  is  a  valid 
forfeiture  of  the  carcases,  whether  that  be  held  to  depend 
on  the  enactment  of  the  Statute,  or  the  judicial  decla- 
ration. 

The  disposal  of  the  carcases  after  forfeiture  is  not  a 
matter  within  the  province  of  the  magistrate  judging  in 
this  prosecution.  It  is  rather  a  matter  of  police  adminis- 
tration by  the  magistrates  as  a  body.  With  that,  how- 
ever, the  suspender  has  nothing  to  do,  and  has  no  right 
to  object  on  that  head. 

Load  Jeryiswoode. — This  case  is  one  of  great  import- 
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Gwdne^    *^^®>  *^^  ^  ^^  Sensible  of  the  difficulty  of  the  question 

9.  Dymock.  brought  uudcr  the  consideration  of  the  Court. 

HiACourt.     Qu  the  first  point,  in  regard  to  the  objection  to  the 
ta66.     procedure  and  the  admission  or  rejection  of  the  evidence, 

Suspenaion.  J  coucur  with  all  jour  Lordships  in  holding  that  there 
is  no  ground  for  the  Court  interfering. 

On  the  second  and  really  important  question,  whether 
this  conviction  be  a  conviction  in  the  sense  of  the 
Statute  on  which  it  proceeds,  I  have  come  to  the  con- 
clusion that  it  is  bad,  and  ought  not  to  stand. 

The  complaint  bears  to  proceed  on  the  Public  Slaughter 
Houses  Act.  Now,  so  far  as  I  can  see,  that  Statute  con- 
tains no  declaration  of  penal  liability,  other  than  that 
enacted  in  the  8th  section.  Before  the  passing  of  the 
Summary  Procedure  Act  a  complaint  of  this  kind  must 
have  proceeded  under  one  or  other  of  the  modes  allowed 
by  the  Slaughter  Houses  Act.  But  now  it  may  proceed 
under  the  Summary  Procedure  Act,  and  in  the  present 
ease  the  prosecutor  did  exercise  the  option  given  to  him, 
by  adopting  the  procedure  directed  by  the  latter  Act. 

It  humbly  appears  to  me  that  there  is  here  no  con- 
viction of  the  complainer.  As  I  read  the  4th  section  of 
the  Statute  it  is  so  far  permissive  in  its  character,  and, 
in  like  manner,  the  first  portion  of  the  18th  section  pro- 
vides that  the  conviction  may  be  in  terms  of  the  com- 
plaint.  But  when  the  latter  section  gives  the  forms  of 
conviction,  this  is  not  a  matter  upon  which  any  doubt 
is  left ;  for  it  is  enacted  under  the  3d  subdivision  of  the 
section,  which  is  applicable  to  this  case,  that  the  judg- 
ment of  the  Court  '  shall  be'  in  the  form  specified.  It 
strikes  me,  therefore,  to  be  imperative  on  the  magistrate, 
when  the  prosecutor  chooses  to  take  this  form  of  pro- 
cedure, to  pronounce  the  conviction  in  the  form  provided 
by  the  Statute.  If  so,  the  only  question  comes  to  be, 
whether  there  is  here  a  conviction  under  the  Statute  or 
not.  Now,  as  I  read  the  conviction,  it  is  wanting  in  the 
very  e.<3sence  of  the  conclusion  specified  in  the  Slaughter 
Houses  Act.     Under  that  Act  the  party  offending  is  to 
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be  liable  to  a  penalty  not  exceeding  £20^  and  when  a  Q^j^f; 
magistrate — ^though  acting  from  the  best  motives — *■  Dymock. 
proceeds  not  to  impose  any  penalty  at  all,  but  merely  ^J^^^^ 
convicts,  it  appears  to  me  that  there  is  a  material  depar-     i86^« 
ture  from  the  provisions  of  the  Slaughter  Houses  Act.  Swpeiwioiu 
In  reference  to  the  Procedure  Act  there  is  also  a  com- 
plete failure  in  the  sentence,  because  while  the  magistrate 
convicts  the  present  complainer,  he  did  not  convict  him 
in  the  only  terms  which  the  Statute  prescribed. 

On  these  simple  grounds^  I  have  come  to  the  conclu* 
sion  that  this  conviction  cannot  stand. 

I  shall  only  say  in  conclusion,  in  reference  to  what 
may  be  called  the  merits  of  this  question,  that  I  think 
this  complainer  has  a  sufficient  interest  to  bring  the 
sentence  against  him  under  review,  and  if  possible  to 
have  it  quashed. 

I  concur  in  holding  that  the  declaration  of  forfeiture 
of  the  carcases  is  a  separate  matter  altogether,  which 
does  not  require  to  enter  the  sentence.  At  the  same 
time,  I  do  not  think  that  its  presence  does  any  harm. 

The  Lord  Justice- Cleek. — ^As  a  majority  of  your 
Lordships  are  for  quashing  this  conviction^  I  have  no 
vote ;  and  but  for  the  importance  of  the  case  I  should 
not  have  protracted  this  advising.  In  the  circumstances, 
however,  I  do  not  think  it  right  to  withhold  my  opinion 
on  the  principal  objection  on  which  this  sentence  is  to 
be  suspended. 

The  conviction  before  us  was  pronounced  by  one  of 
the  magistrates  of  Edinburgh  acting  under  the  statutory 
powers  conferred  upon  him  by  the  Slaughter  Houses 
Act. 

Now,  I  agree  with  Lord  Neaves  in  thinking  that  the 
primary  question,  and  the  true  way  of  putting  that 
question  is,  whether  the  conviction  is,  on  the  face  of  it, 
a  good  conviction  under  the  Act  of  Parliament  which 
confers  jurisdiction  on  the  magistrate,  and  under  the 
Act  of  Parliament  which  r^ulates  the  form  of  proce- 
dure.    The  jurisdiction  of  the  magistrate  is  derived  en- 
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Q^^^   tirely  from  one  section  of  the  Slaughter  Houses  Act,  viz. 

9.  Dymoek.  the  32d.     He  can  do  nothing  in  a  judicial  capacity  that 

Hi|h  Court.  ^^  jg  qq^  Warranted  to  do  by  that  section  ;  he  must  not 
'8<^&-     exercise  his  judicial  functions  in  any  way  inconsistent 

Siupeiiaion.  ^^^  its  provisious.  No  doubt,  in  order  to  the  perfect 
understanding  of  that  section,  it  is  necessary  to  have 
also  in  view  the  terms  of  the  8th  section  ;  but  these 
seem  to  me  to  be  the  only  sections  of  the  Slaughter 
Houses  Act  that  have  any  bearing  on  the  present 
question.  All  that  we  have  in  these  two  sections 
taken  together  is  this — that  a  person  resorting  as  a 
flesher  to  the  slaughter  houses  who  has  unwholesome 
meat  in  his  possession,  shall  be  liable  to  a  penalty  of  £20, 
and  the  carcases  of  the  diseased  animal  shall  be  for- 
feited and  disposed  of  by  the  magistrates.  Beading  this 
Act  of  Parliament  alone,  without  reference  to  any  prin- 
ciple or  rule  of  law,  it  would  appear  to  me  very  plain 
that  the  power  of  the  magistrate  in  respect  to  jurisdic- 
tion is  to  find  in  point  of  fact  that  the  person  brought 
before  him  had  committed  a  contravention  of  the  Act 
of  Parliament,  and  therefore  to  adjudge  him  to  pay  a 
pecuniary  penalty.  But  as  Lord  Neaves  has  well  said, 
I  do  not  think  that  any  magistrate  or  judge  anywhere 
has  power  to  find  a  matter  of  fact,  and  then  stop,  with- 
out making  an  ultimate  decemiture.  No  doubt  the 
finding  in  point  of  fact  is  sometimes  called  a  conviction, 
and  in  many  forms  of  procedure  the  conviction  is  the  first 
thing,  the  sentence  the  second  ;  but  these  are  not  sepa- 
rate and  independent  of  each  other,  but  two  parts  of  the 
same  whole.  The  conviction  must  contain  not  merely 
a  finding  in  point  of  fact,  but  the  infliction  of  some 
penalty. 

Such  I  take  to  be  the  true  construction  of  this  par- 
ticular Act  of  Parliament.  But  I  go  further,  and  think 
that  in  all  prosecutions  for  criminal  acts  it  is  not  com- 
petent for  the  judge  to  convict  in  the  sense  of  merely 
finding  that  the  fact  which  infers  the  penalty  has  been 
proved,  and  then  to  stop  short  and  do  nothing  about 
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the  penalty.     All  penalties,  according  to  our  law,  go  q^*- 
to  the  Queen,  when  not  directed  to  be  otherwise  dis- ».  Dymock. 
posed  of,  and  a  Justice  of  Peace  is  bound  by  his  oath  of  HighCouru 
office  faithfully  to  bring  in  all  penalties  that  fall  to  the     lees/ 
Queen.     I  think,  therefore,  that  the  magistrate  would  SwpenaoB. 
not  only  be  acting  out  of  his  jurisdiction,  but  against 
his  oath  of  office,  if,  having  convicted  an  offi^nder,  he 
were  to  stop  there  and  refuse  to  impose  a  penalty. 

Such  being  the  principle  applicable  to  prosecutions  of 
this  kind,  I  do  not  think  it  necessary  to  say  much  of 
the  Summary  Procedure  Act.  But  I  take  leave  to  say 
this  in  its  defence,  as  it  has  been  subjected  to  a  good 
deal  of  hostile  and  perhaps  just  criticism,  that,  as  re- 
gards the  prindple  which  we  are  now  considering, 
it  is  well  framed.  I  think  it  recognises  clearly  that, 
in  a  prosecution  for  a  penalty  under  an  Act  of  Parlia- 
ment, a  magistrate  is  not  entitled  to  stop  short  of 
awarding  the  penalty,  if  he  has  convicted  of  the  offence. 
No  doubt  tlie  words  at  the  commencement  of  the  18th 
section  are,  to  a  certain  extent,  permissive.  The  sen* 
tence  of  the  Court '  may  be  in  one  or  other  *  of  certain 
forms,  '  or  as  nearly  as  may  be  in  such  form.'  But  in 
the  subsequent  part  of  the  section  which  deals  with  the 
particular  form  applicable  to  each  case,  I  r^ard  the 
words  of  the  Statute  as  imperative.  But  while  I  am  of 
this  opinion,  I  am  not  disposed  to  strain  the  enactment 
to  such  an  extent  as  to  hold  that  every  variance  from 
its  terms  would  necessarily  be  fatal  to  a  conviction.  To 
have  this  effect,  the  variance  must  be  substantial  and 
important.  In  the  present  case,  however,  I  cannot  re- 
gard the  omission  of  the  adjudication  of  a  penalty  as  a 
mere  matter  of  form. 

It  has  been  said,  however,  that  this  objection  is  not 
one  which  it  is  in  the  mouth  of  the  suspender  to  urge, 
because  he  had  no  interest  to  have  a  penalty  imposed 
upon  him,  and,  therefore,  is  not  entitled  to  complain 
that  the  conviction  is  in  that  respect  irregular.  I  can- 
not listen  to  such  an  argument  as  that.    Every  man  has 
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^^'  *•    an  interest  to  get  rid  of  a  conviction  pronounced  against 
V.  Dymock.  him^  howcver  little  it  may  be  followed  by  any  practical 
High  Court,  eflfect.     It  is  a  fixed  principle  of  our  law,  that  the  only 
1865. '    requisite  title  to  challenge  a  conviction  or  sentence  on 
Stupenaion.  the  ground  of  statutory  incompetency  is,  that  the  person 
challenging  it  is  the  person  against  whom  it  was  pro- 
nounced. 

I  am  therefore  of  opinion  with  the  majority  of 
your  Lordships,  that  this  is  a  bad  conviction.  I  shall 
only  farther  remark  that,  in  my  opinion,  it  is  not 
within  the  jurisdiction  of  the  magistrate  to  declare 
the  forfeiture  of  the  carcases ;  or  rather,  as  it  is  ex- 
pressed in  the  conviction,  to  '  adjudge  the  carcases  of 
'  the  two  cows  libelled  on  to  be  forfeited.'  That  is  not 
an  adjudication  which  he  is  entitled  to  make,  because, 
so  soon  as  the  party  is  convicted  and  subjected  to  a 
penalty,  the  carcases  become  ip^  facto  forfeited,  and 
are  at  the  disposal  of  the  magistrates  of  the  city.  It 
also  seems  to  be  abundantly  clear  that,  in  directing  the 
carcases  to  be  boiled  down,  the  single  magistrate,  sitting 
to  try  the  statutory  offence,  was  usurping  the  office  of 
the  magistrates  as  a  body,  who  are  alone  by  the  Statute 
entitled  to  dispose  of  the  carcases.  But  while  I  am  of 
that  opinion,  it  does  not  appear  to  me  that  the  intro- 
duction of  this  matter  would  be  a  ground  for  quashing 
the  sentence.  It  does  neither  good  nor  harm  to  the 
conviction  as  a  conviction. 

The  Court  pronounced  the  following  interlocutor : — 

'  Pass  the  bill,  sustain  the  reason  of  suspension  con- 

'  tained  in  the  fourth  plea  in  law,  suspend  the  conviction 

'  and  sentence  complained  of  simpliciter,  and  decern : 

'  Find  the  suspender  entitled  to  expenses,'  etc. 

Whit>-Millab  and  Robsom,  &S.C.— Gaaeah  Joaiinoiiy  W.S.-^Af«itab 
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1865. 

The  Lord  Justice-Clerk. 

Lords  Ardmillam  and  Neateb. 

Datid  Thomson,  Suspender — Eraser —  WaUon^ 

AQAlSffr 

Johnston  Wardlaw,  Respondent — Clark — John  Larimer. 

Suspension — Statute  4th  Geo.  IV .  c.  34,  (Uaster  and  Apprentice) — 
27th  and  28th  Vict.  c.  53,  (Snmmary  Procedure  Act,  1864) — Com- 
plaint— Pbocedure. — A  complaint  founded  on  the  3d  section  of 
the  Workmen's  Act  (4th  Geo.  IV.  c.  34),  set  forth  merely  that  the 
accused  was  *  liable  to  be  committed  to  the  house  of  correction,  there 

*  to  remain,  and  to  be  held  to  hard  labour  for  a  reasonable  time  not 

*  exceeding  three  months,  and  to  have  abated  a  proportional  part  of 
'  his  wages,'  and  contained  no  statement  of  the  alternative  penalties 
provided  by  the  Statute — Held,  in  a  suspension,  that 'the  com- 
plaint was  substantially  defective  under  the  Summary  Procedure 
Act,  1864,  (27th  and  28tii  Vict.  c.  53 ;  and  a  conviction  following 
thereon  set  aside. 

This  was  a  suspension  of  a  conviction  obtained  in  the  „ '^o.  4. 

,  *  -  Tnomaon 

Justice  of  Peace  Court  at  Glasgow,  on  a  complaint  at  y.wardiaw, 
the  instance  of  Johnston  Wardlaw,  manager  for  Robert  HiehConrt 
Cochrane  and  C!o.,  earthenware  manufacturers,  Britannia     i865.  * 
Pottery,  Glasgow.*  suaprarfwal 

^  The  3d  section  of  the  Act  4th  Geo.  IV.  c.  34,  which,  inter  alia, 
provides,  ^  If  it  shall  appear  to  such  justice  that  any  such  servant  in 
husbandry  ....  shall  not  have  fulfilled  such  contract,  or  hath 
been  guilty  of  any  other  misconduct  or  misdemeanour  as  aforesaid, 
it  shall  and  may  be  lawful  for  such  Justice  to  commit  every  such  person 
to  the  house  of  correction,  there  to  remain  and  be  held  to  hard  labour 
for  a  reasonable  time,  not  exceeding  three  months,  and  to  abate  a  pro- 
portionate part  of  his  or  her  wages  for  and  during  such  period  as  he 
or  she  shall  be  so  confined  in  the  house  of  correction,  or  in  lieu  there- 
of to  punish  the  offender  by  abating  the  whole  or  any  part  of  his  or 
her  wages,  or  to  discharge  such  servant  in  husbandry  •  •  •  from  his 
or  her  contract,  service,  or  employment,  which  discharge  shall  be 
given  under  the  hand  and  seal  of  such  justices  gratis.' 


46  CASBS  BEFORE  THE  HIQH  COURT 

No. 4.        The  complaint,  which  bore  to  be  presented  'under 

Thomson         ,^  ah  ai 

y^Wardiaw. « the  Summary  Procedure  Act,    set  forth. 

High  Court. 

1865.  That  David  Thomson,  earthenware  plate  maker,  now  or  lately  re- 

SuspeiiBioii.  siding  in  Glebe  Street,  Glasgow,  has  been  guilty  of  an  o£Fence  within 
the  meaning  of  the  Act  of  Parliament  passed  in  the  fourth  year  of  the 
reign  of  King  George  the  Fourth,  chapter  34,  in  so  far  as,  he  having 
for  some  time  past  been  engaged  and  employed  by  the  said  Robert 
Cochrane  and  Company,  at  their  said  pottery,  as  an  earthenware  plate 
maker,  upon  the  usual  rules  observed  thereat,  and  at  the  usual  piece- 
work wages,  payable  fortnightly,  it  was  covenanted  and  agreed  as  a 
condition  of  said  service,  that  the  said  David  Thomson  should  continue 
to  serve  the  said  Robert  Cochrane  and  Company  as  aforesaid,  until  he 
should  g^ve  to,  or  receive  from  them,  on  a  pay  Saturday,  one  month's 
intimation  or  notice  of  his  or  their  intention  to  terminate  the  contract ; 
and  the  said  David  Thomson  accordingly  continued  to  work  to  and 
serve  the  said  Robert  Cochrane  and  Company  as  aforesaid,  until  the 
morning  of  the  30th  day  of  November  1864,  when  he,  without  having 
given  or  received  intimation  as  aforesaid,  and  before  the  term  of  his 
said  contract  was  completed,  unlawfully^  without  the  consent  of  bis 


1  The  Summary  Procedure  Act  1864  (27th  and  28th  Vict  c  53), 
enacts,  section  4—^  All  proceedings  for  summary  conviction  for  any 
«  offence  whether  at  common  law  or  under  any  Act  of  Parliament,  and 
^  all  proceedings  for  the  recovery  of  any  penalty  which  may  be  sued 

*  for  or  recovered  in  a  summary  form,  whether  such  prooeedings  are  at 
'  the  instance  of  a  public  or  private  prosecutor  or  complanier,  may 

*  be  instituted  by  way  of  complaint  in  one  or  other  of  the  forms  set 
'  forth  in  the  Schedule  (A)  to  this  Act  annexed ;  and  it  shall  not 
^  be  necessary  to  mention  in  any  complaint  any  Act  of  Parliament  other 
<  than  the  Act  declaring  the  offence  for  which  a  conviction  is  sought, 

*  or  imposing  a  penalty  or  foi&iture  which  is  claimed ;  and  it  shall  be 

*  sufficient  to  refer  to  the  Act  or  section  of  the  Act  founded  on,  without 

*  setting  forth  the  enactment  in  words  at  length,'  etc. 

Schedule  A  of  the  said  Act  gives,  inier  aUa^  the  form  of  a  ^  complaint 

*  praying  for  conviction  in  terms  of  the  Act,  and  for  imprisonment  and 
^  forfeiture;'  by  which  the  prosecutor  is  directed  to  set  forth  in  the 
body  oi  his  complaint— 

'  That  /.  JBT.  [Duignatiim]  has  contravened  the  Act  [or  has  been 
'  guilty  of  an  offence  within  the  meaning  of  the  Act]  [tpe^fy  the  Act 

*  or  Acts]^  in  so  far  as  [state  particulars  of  contravention  or  off(tnct\ 
'  whereby  the  said  J.  K,  is  liable  [state  shortly  the  nature  qf  the  for- 
'  fnture  orpenaUy  and  the  altemative.y 
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ttid  emplqyen,  and  without  just  and  lawful  reason  or  ezcoae,  did  ab-   ^^^^^ 
sent  himaelf  from  hia  said  servioe,  and  ceased  to  work,  and  has  not  ^.wardiaw. 
since  retmmed  nor  resumed  his  work ;  whereby  the  said  Dayid  Thom-  ^j  j^q^j^^. 
son  is  liable  to  be  committed  to  the  house  of  correction,  there  to  remain    An.  23. 
and  be  held  to  hard  labour  for  a  reasonable  time,  not  exceeding  three      ^^^^' 
months,  and  to  have  abated  a  proportionate  part  of  his  wages  for  such  Sotpenflioa. 
period  as  he  shall  be  so  confined. 

And  it  prayed  the  Justices 

to  grant  warrant  to  apprehend  the  said  David  Thomson,  and  bring 
him  before  you  to  answer  this  complaint,  and  thereafter  to  convict  him 
of  the  aforesaid  contravention,  and  to  adjudge  lum  to  suffer  the  penal- 
ties provided  by  the  said  Act. 

The  sentence  complamed  of  was  as  follows  :-— 

The  Justice,  in  respect  of  the  evidence  adduced,  conricts  the  said 
David  Thomson  of  the  offence  charged,  and  therefore  adjudges  him  to 
be  imprisoned  in  the  prison  of  Glasgow,  there  to  remain  and  be  held 
to  hard  labour  for  the  period  of  seven  days  from  this  date,  and  abates 
a  proportional  part  of  his  wages,  if  any,  for  and  during  such  period  as 
he  shall  be  so  confined;  and  grants  warrant  to  officers  of  Court  to  appre- 
hend and  convey  him  to  the  said  prison,  and  to  the  keeper  thereof  to 
receive  and  detain  him  accordingly. 

In  the  bill  of  suspension  a  number  of  objections  were 
stated^  in  respect  of  which  the  Court  was  asked  to  re- 
view the  sentence  on  its  merits  ;  but  the  ground  of  sus- 
pension mainly  relied  on  at  the  debate  was  that  the 
complaint  was  informal  under  the  Statutes. 

Fraseb  and  Watson,  for  the  suspender,  argued — (1.) 
In  libelling  a  complaint  under  a  Statute,  the  prosecutor 
must  specify  the  particular  section  on  which  he  founds. 
A  gen^^ral  reference  to  the  Statute  is  insufficient ;  more 
particularly  where  it  consists  of  more  than  one  section, 
and  creates  a  number  of  different  offences — Ramsay  v. 
Bruce,  November  30,  1849,  12  D.  243 ;  Byrnes  and 
Others  v.  Dick,  High  Court,  February  28,  1853,  Irvine, 
voL  i  p.  146  ;  Orr  v.  MacaUum,  High  Court,  June  25, 
1855,  Irvine,  vol.  ii.  p.  183  ;  Gray  v.  M'GiU,  High 
Court,  February  27,  1858,  Irvine,  vol.  iii.  p.  29.  This 
18  also  specially  required  by  the  Summary  Procedure  Act, 
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No.  4.    1864.  section  4.     (2.)  By  schedule  A  of  the  Summary 

Thomson  t  •  •      t  • 

V  wardUw.  Procedure  Act^  the  prosecutor  is  required  to  state  in 
High  Court,  the  body  of  his  complaint  the  statutory  '  penalty  and 
1865. '    '  its  alternative  *  to  which  the  accused  is  liable.     In  the 
SaBpennon.  present  casc  only  one  of  the  alternative  penalties  pro- 
vided by  section  3  of  the  Act  4th  Geo.  IV.  c.  34,  is  set 
forth.     This  is  a  fatal  objection  to  the  complaint,  and 
whole  proceedings  following  thereon. — Gray  v.  M^Cfill, 
ut  supra. 

Clark  and  J.  Lorimer,  for  the  respondent,  answered. 
The  attempt  made  by  the  suspender  to  obtain  a  review 
of  the  suspension  on  its  merits  is  clearly  incompetent. 
By  the  provisions  of  the  Summary  Procedure  Act,  all 
such  review  is  excluded.  Neither  can  the  objections  be 
entertained  in  this  Court.  At  best  they  are  founded  on 
alleged  defects  in  the  form  of  the  complaint.  They 
ought,  therefore,  to  have  been  stated  in  the  Court  below, 
in  which  case  the  Court  could  have  amended  the  com- 
plaint— Summary  Procedure  Act,  sect.  5. 

The  Lord  Justice-Clerk. — ^It  appears  to  me  that 
questions  of  very  great  importance  are  raised  in  this 
suspension  ;  and  if  it  were  necessary  for  us  to  dispose  of 
them  all,  I  should  have  desired  to  hear  farther  argument. 
I  refer  more  particularly  to  what  has  been  represented 
as  the  attempt  made  in  this  suspension  to  have  the 
present  sentence  reviewed  on  its  merits.  The  Act  of 
4th  Geo.  IV.  certainly  contains  very  stringent  provisions 
for  the  purpose  of  compelling  workmen  under  engage- 
ments to  remain  at  their  work  for  their  time  of  service, 
and  to  return  to  their  work  if  they  have  left  it.  .  But 
during  the  forty  years  in  which  this  Statute  has  been  in 
operation,  I  believe  that  all  attempts  to  convert  these 
provisions  into  an  instrument  of  oppression  have  been 
effectually  prevented  and  put  down  by  the  interposi* 
tion  of  this  Court,  and  that  the  review  by  this  Court  of 
sentences  pronounced  under  that  Act  of  Parliament  has 
had  the  most  beneficial  and  wholesome  effect,  both  on 
the  relation  of  master  and  servant,  and  on  society  in 
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genaraL    And  iftheeflfectofthe  Summary  Procedure  Act  xhlmMn 
18  to  prevent  us  from  reviewing  these  sentences  on  the  ^•^"'^^^- 
grounds  on  which  they  were  formerly  reviewable,  I  shall  ^jl^f^af* 
look  on  the  passing  of  that  Act  as  one  of  the  greatest     ^^^' 
mischiefs  that  ever  was  done  to  the  relation  of  master  suspeMion. 
and  servant.     But  I  do  not  think  it  is  necessary  for  us 
to  enter  into  that  very  important  and    interesting 
question  in  the  present  case^  because  it  appears  to  me 
that  this  conviction  is  liable  to  one  objection  of  a  some- 
what formal  kind,  which  is  fatal. 

The  complaint  bears  to  proceed  on  4th  Geo.  IV.  c. 
34 ;  and  although  it  does  not  specify  the  particular  sec- 
tion of  the  Act  of  Parliament  on  which  it  is  laid,  I  attach 
no  importance  to  that,  because  I  think  the  fair  reading 
of  the  Summary  Procedure  Act  is  that  the  section  shall 
only  be  specified  where  it  is  necessary,  in  order  to  point 
out  and  define  the  offence  intaided  to  be  charged.  But 
the  complaint,  after  setting  forth  the  facts  which  are 
said  to  constitute  the  statutory  off^ice  proceeds  thus  : — 
'  Whereby  the  said  David  Thomson  is  liable  to  be  com- 
'  mitted  to  the  house  of  correction,  there  to  remain  and 
'  be  held  to  hard  labour  for  a  reasonable  time,  not  ex- 
'  ceeding  three  months,  and  to  have  abated  a  proportional 
'  part  of  his  wages  for  such  period  as  he  shall  be  so  con- 
'  fined.'  Now,  in  framing  that  part  of  the  complaint  I 
think  the  prosecutor  was  engaged  in  the  performance  of  a 
part  of  the  statutory  duty  imposed  upon  him.  By  the 
4  th  section  of  the  Summary  Procedure  Act  he  is  directed, 
in  the  case  of  a  prosecution  under  a  Statute,  to  proceed  in 
a  certain  form.  Where  the  prosecution  is  at  common 
law,  he  is  told,  in  the  schedule  annexed  to  the  Act,  that 
all  that  IS  necessary  for  him  to  say  is  that  certain  things 
have  been  done  by  the  accused  amounting  to  a  common- 
law  offence,  and  then  to  ask  for  the  pains  of  lawiu  th  e 
pryyer  of  his  complaint*  without  specifying  in  the  body 
of  the  complaint  what  may  be  the  pains  of  law  appli- 
cable to  the  particular  case ;  but  in  the  form  provided  for 
a  oomplaint  luxder  an  Act  of  Parliament,  it  is  required 

VOL.  r.  D 
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No.  4.    of  the  prosecutor  that  in  the  body  of  his  complaint  he 

V  waniuw.  shall   ^  stato  shortly  the  nature  of  the  forfeiture   or 

High  coopt '  penalty,  and  the  alternative/    Now  that  is  a  form  in- 

1865.     tended  to  apply  to  summary  prosecutions  under  all  Acts 

Sospeosion.  of  Parliament,  and  it  must  be  fairly  read  as  applicable  to 

the  Act  on  which  this  particular  prosecution  was  founded. 

The  question  is  whether,  in  that  part  of  the  complaint 

which  I  have  read,  the  prosecutor  has  fairly  discharged 

his  duty.    The  Statute  under  which  the  prosecution  is 

brought — 4th  Geo.  IV.  c.  34 — ^prescribes  in  the  third 

section,  that '  it  shall  and  may  be  lawful  for  such  Justice 

'  to  commit  every  such  person  to  the  house  of  correction, 

*  there  to  remain  and  be  held  to  hard  labour  for  a 

*  reasonable  time,  not  exceeding  three  months,  and  to 
'  abate  a  proportionate  part  of  his  or  her  wages  for  and 
'  during  such  period  as  he  or  she  shall  be  confined  in 
'  the  house  of  correction  ;  or,  in  lieu  thereof,  to  punish 
'  the  offender  by  abating  the  whole  or  any  part  of  his 
'  or  her  wages,  or  to  discbarge  such  servant  from  his  or 
'  her  contract,  service,  or  employment.'  Now,  the  juris- 
diction of  the  Judge  there  is  such,  as  to  give  him  in 
every  such  prosecution  three  different  courses  which  he 
may  take.  According  to  the  circumstances  of  the  case 
as  disclosed  in  the  evidence,  he  may  either  give  impri- 
sonment with  hard  labour  and  an  abatement  of  wages, 
or  he  may  award  an  abatement  of  wages  alone,  or,  thirdly, 
he  may  discharge  the  workman  from  his  service  with- 
out anything  else.  Now,  in  that  part  of  the  complaint 
where  the  Statute  requires  the  prosecutor  to  state  the 
nature  of  the  forfeiture  or  penalty,  and  the  alternatives 
prescribed  by  the  Slatute,  this  prosecutor  has  stated 
only  the  first  of  these  three  different  alternatives. 
He  has  stated  only  that  David  Thomson  the  sus- 
pender, 'is  liable  to  be  committed  to  the  house  of 
'  correction,  there  to  remain,  and  be  held  to  hard  labour 
'  for  a  reasonable  time,  not  exceeding  three  months,  and 
'  to  abate  a  proportional  part  of  his  wages.  Now 
it  is  entirely  a  misstatement  to  say  that  he  was  absolutely 
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liable  to  that  punishment.  He  was  liable  to  that  or  No.  4. 
something  else^  for  there  are  three  different  heads  in  the  ^.wa^^w. 
alternatives  ;  and,  most  undoubtedly,  the  meaning  of  HighCourt. 
this  part  of  the  Summary  Procedure  Act  is,  that  the  *8*65?' 
complaint  should  present  to  the  magistrate  who  is  try-  suspensi 
ing  the  offence,  and  bring  clearly  before  him,  what  are 
the  different  results  open  to  him  in  pronouncing  a  con- 
viction upon  the  complaint.  It  should  show  him  not 
one  of  the  things  he  can  do  only,  but  all  the  things  he 
can  do,  and,  particularly,  if  there  are  alternatives,  should 
show  him  what  he  has  the  option  of  doing.  I  think 
this  is  a  very  serious  objection  to  the  complaint.  I  do 
not  think  it  is  a  matter  of  form,  but  of  substance  ;  and 
I  think  it  is  of  the  utmost  importance  in  the  working 
of  this  Summary  Procedure  Act,  that,  wherever  there 
is  a  defect  in  the  substance  of  the  proceedings,  it  should 
be  set  right ;  and  if  it  be  a  defect  in  which  there  can 
be  any  material  interest  to  the  party  accused,  I  think 
it  ought  to  be  held  as  a  reason  for  setting  aside  the 
proceedings.  But  is  not  this  a  matter  in  which  the 
accused  has  the  deepest  interest  ?  The  punishments 
alternately  given  in  this  section  of  the  Act  of  Parlia- 
ment are  very  different  in  point  of  severity.  Imprison- 
ment with  hard  labour,  combined  with  forfeiture  of 
wages,  is  a  veiy  different  thing  indeed  from  forfeiture 
of  wages  only,  and  still  more  different  from  a  mere  dis- 
charge from  service.  Therefore  the  accused  has  the 
greatest  possible  interest  that  the  magistrate  before 
whom  he  is  tried  shall  have  clearly  and  distinctly  set 
before  him  all  the  alternatives  open  to  him  in  the  Act. 
In  the  present  case,  this  was  not  done ;  and  I  cannot 
help  suspecting  that  the  magistrate  who  pronounced  this 
conviction  was  under  the  impression  that  there  was  but 
one  punishment  which  he  could  competently  award, 
because  his  sentence  is  most  suspiciously  like  the  con ' 
elusion  of  the  petition  and  complaint.  He  not  only 
awards  the  sentence  of  imprisonment  with  hard  labour 
for  the  period  of  seven  days,  but  he  goes  on,  as  if  he 
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No.  4.    thought  himself  under  the  neoessitj  of  exhaustiiig  the 
y.wardfaiw.  Act  of  Parliament,  to  dispose  of  the  matter  of  wages 
^^jg**  Court  also,   although  he  must  have  seen,  upon  the  face  of 
1865.     the  petition,  that  there  could  be  no  wages  to  abate,  be- 
Suspenaon.  causc  the  man  was  working  at  piece-work,  and  there- 
fore could  not  possibly  earn  wages  at  the  same  time  he 
was  confined  in  the  house  of  correction.     But  further, 
even  if  there  had  been  wages  to  abate,  I  doubt  whether 
there  is  here  an  effectual  abatement.     The  way  to 
proceed  with  abatement  of  wages,  in  combination  with 
imprisonment  with  hard  labour,  is  to  ascertain  what  is 
the  amount  of  wages  effeiring  to  the  period  of  imprison- 
ment, and  to  abate  that  amount.  As  it  stands,  that  part 
of  the  sentence  is  of  no  effect.    I  do  not  put  this  objec- 
tion so  much  as  an  objection  to  the  conviction.     I  do 
not  think  it  would  be  a  sufficient  objection  to  the  con- 
viction, but  I  think  this  form  of  conviction  illustrates 
very  strongly  the  importance  of  the  objection  to  the 
complaint,  and  leads  me  to  suspect  that  the  magistrate 
really  was  misled  by  the  omission  to  state  these  different 
alternatives  that  were  open  to  him  under  the  Act. 
The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor  : — 
'  Find  that  the  complaint  on  whidh  the  conviction 

*  complained  of  proceeds  was  substantially  defective 
'  and  objectionable  under  the  Summary  Procedure  Act, 
'  1864 :  Therefore  paas  the  bill,  suspend  the  proceed- 
'  ings  and  sentence  complained  of  simpliciter,  and  de- 
'  cem :  Find  the  respondent  Hable  in  expenses,  modify 
'  the  same  to  one-half  the  taxed  amount  there(^,  and 

•  remit,'  &c. 

A.  E.  Bots,  Si>.C.--MuftBAT  &  BtATHy  W^g^Agonte. 
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Present, 

The  Lord  Jubticb-Clbek, 

Lords  Cowan  and  Nbayes. 

Hbr  Majesty's  Adyocatb — Lord  Advocate  Moncreiff— 
A.  Moncrieff  A.D, — Crichton  A.D» 

AGAINST 

Gborqb  Douqlas. — J.  O.  Smith — R,  V.  CampbeU. 

Thett — Shbbp  Stealing — Finding  and  Appropriation — Indict- 
ment— Rbleyangy— A  panel  was  charged  with  the  theft  of  certain 
sheep  ficom  a  fimn  oecapied  by  him.  Objections  to  the  rdevancy 
were  stated,  bnt  repelled;  and  the  case  went  to  triaL  The  jury, 
nnder  direction  of  the  Court,  acquitted  the  panel,  in  respect  that  the 
eyidence  disclosed  a  case  of  finding  and  subseqnent  felonious  appro- 
priation which  was  not  within  the  Hbel. 

Qeobqb  Douglas  was  indicted  and  accused — 

No.  5. 

GoOPBO 

That  ALBBrPi  by  the  laws  of  this  and  of  eveiy  other  well-goYemed  Dougi 


realm,  Theft,  particularly  Sheep- Stealing,  is  a  crime  of  an  heinous  Hi^Coort. 
nature,  and  scYcrely  punishable :  Yet  true  it  is  and  of  yeeity,  that    ^^'  ^3. 
you  the  said  George  Douglas  are  guilty  of  said  crime,  actor,  or  art  and 


part :  In  so  far  as  (!•)»  <»^  ^'i^  O'  o^o'^  occasions  betwixt  the  Ist  day  steluiog. 
of  October  1863  and  the  1st  di^  of  April  1864,  the  particular  time  or 
times  being  to  the  prosecutor  unknown,  on  or  near  the  farm  of  Ormsary, 
m  the  parish  of  Southend,  and  shire  of  Argyll,  then  and  now  or  lately 
occupied  by  you,  the  particular  place  or  places  being  to  the  prosecutor 
luknown,  you  the  said  George  Douglas  did,  wickedly  and  feloniously, 
sted  and  tbeftaoualy  away  take  Two  Ewes,  the  property  or  in  the  law* 
fill  possession  of  John  Campbell,  farmer,  now  or  lately  residing  at  Dal- 
•mirren,  in  the  parish  of  Southend,  and  shire  aforesaid,  which  ewes  had 
been,  during  the  time  above  libelled,  along  with  the  other  sheep  be- 
longing to  the  said  John  Campbell,  grazing  on  the  hills,  and  had  not 
been  counted  by  the  said  John  Campbell :  Likbas  (3.),  on  one  or  more 
ooeasioiifl  during  the  month  of  October  1868,  or  of  September  imme- 
diately preceding,  or  of  NoYember  Immediately  following,  the  particular 
time  or  times  being  to  the  prosecutor  unknown,  on  or  near  the  farm 
of  Ormsary  liforesaid,  the  particular  place  or  places  being  to  the  pro- 
aeontor  unknown,  you  the  said  George  Douglas  did,  wickedly  and 
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No.  5.     feloniously,  steal  and  theftnonsly  away  take  Two  Ewes,  the  property 

Dofl^^    or  in  the  lawful  possession  of  Andrew  Ferguson,  farmer,  then  and  now 

-.   — — -  or  lately  residing  at  Eilinran,  in  the  parish  of  Southend,  and  shire 

Jan.  23.  '  aforesaid :  Like  as  (3.),  on  a  day  betwixt  the  Ist  day  of  January  and 

^^^^'      the  1st  day  of  May  1864,  the  particular  time  being  to  the  prosecutor 

Sheep,     unknown,  on  or  near  the  hrm  of  Ormsary  aforesaid,  the  particular 

^'    place  being  to  the  prosecutor  unknown,  you  the  said  George  Douglas 

did,  wickedly  and  feloniously,  steal  and  theftuously  away  take  a  Hogg 

or  year-old  Sheep,  the  property  or  in  the  lawful  possession  of  Donald 

Matheson  and  Ax'chibald  Matheson,  farmers,  now  or  lately  residing  at 

Glenahanty,  in  the  parish  of  Campbeltown,  and  shire  aforesaid,  or  one 

or  other  of  them. 

Campbell^  for  the  panels  objected  to  the  relevancy  of 
the  libel — (1.)  The  statement  of  the  time  in  the  first  and 
second  charges  was  too  wide  and  indefinite — Hume^  ii. 
221  and  224;  Bell's  Notes  to  Hume,  215.  (2.)  The 
libelling  of  the  locus  of  the  first  change  was  too  general. 
(3.)  The  libel  did  not  give  fair  and  sufficient  informa- 
tion to  the  panel  of  the  nature  of  the  case  which  the 
prosecutor  intended  to  prove.  The  sheep  were  allied 
to  have  been  in  the  panel's  farm  before  the  theft.  If 
they  were  in  his  custody,  the  crime  would  not  be  theft 
at  all,  but  breach  of  trust.  If,  on  the  other  hand,  they 
had  strayed  thither,  and  the  panel  was  to  be  found  guilty 
of  their  appropriation  on  finding  them,  this  was  a  very 
special  case  of  theft,  and  it  ought  in  fisdmess  to  the  panel 
1 0  have  been  distinctly  set  forth. 

The  Lord  Advocate  having  replied, — 
Lord  Cowan. — I  presume  that  none  of  your  Lord- 
ships have  any  doubt  as  to  the  objection  taken  to  the 
statement  of  the  time.  There  is  no  ofience,  in  the 
libelling  of  which  more  latitude  is  allowed  to  the  pro- 
secutor in  this  respect  than  that  of  sheep- stealing ;  and 
this  for  very  sufficient  reasons.  The  only  thing  that 
raises  any  difficulty  in  my  mind  is  the  excuse  made  for 
the  latitude  taken,  which  I  consider  quite  unnecessary. 
Then  the  locus  is  described  as  *'  in  or  near  "  the  parti- 
cular place  or  places  set  forth.  The  prosecutor  must,  of 
course,  prove  that  the  crime  was  committed  in  or  near 
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these  places^  and  if  he  does  not  succeed,  the  panel  may    ^^ 
have  a  good  defence  on  the  &cts ;  but  I  will  not  at  pre-  Po^gia^ 
sent  anticipate  any  questions  of  law  or  of  fact  that  may  ^I^^Sf*' 
arise  on  the  proof  ^^65. 

LoBD  Deas. — I  am  of  the  same  opinion.  I  put  no  ^^^^ 
weight  on  the  first  objection,  but  I  must  own  that  there 
is  an  ambiguity  as  to  the  hcus,  which  is  oddly  libelled. 
It  is  first  said  that  the  sheep  were  stolen  upon  the  panel's 
fiirm  of  Ormsary,  and  then  it  is  set  forth  that  they  were 
on  the  hills — ^it  is  not  said  where. 

Objections  are  also  taken  to  the  first,  second,  and 
third  charges  that  they  are  not  sufficiently  described. 
I  do  not  think  that  these  are  good  objections  to  the 
relevancy  ;  but  in  deciding  the  question  of  relevancy, 
the  only  question  at  present  before  us,  I  by  no  means 
say  that  the  objection  may  still  arise  on  the  proof,  that 
more  information  ought  to  have  been  given  by  the  pro- 
secutor than  he  has  given  here.  There  may  be  a  question 
of  fact  as  well  as  of  law.  It  may  turn  out  that  the  panel 
had  the  lawful  custody  of  these  sheep,  in  which  case 
there  may  be  a  want  of  proper  and  precise  statement 
how  and  when  his  possession  of  them  became  felonious  ; 
or  (2.)  it  may  be  that  the  sheep  had  strayed  and  been 
taken  by  the  panel  in  circumstances  so  peculiar,  that 
something  more  ought  to  have  been  stated  than  is  set 
forth  in  this  indictment.  Subject  to  these  observations 
I  have  no  doubt  as  to  the  relevancy  of  this  indictment. 

The  libel  was  therefore  found  relevant. 

The  panel  pleaded  not  guilty. 

The  case  went  to  trial,  and  various  witnesses  were 
examined  for  the  prosecution.  It  appeared  that  the 
panel  had  put  his  marks  upon  the  sheep  mentioned  in 
the  libel,  which  had  strayed  on  his  farm,  and  had  then 
left  them  on  the  hills,  and  that  they  had  each  returned 
to  their  owner.  It  was  possible,  and  one  witness  for  the 
prosecution  stated  that  this  marking  by  the  panel  arose 
from  pure  mistake.  A  witness  examiued  for  the  panel 
said  that  such  mistakes  were  frequent,  and  might  easily 
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^*  ^'    happen  to  one  unacqoainted  with  aheep,  as  the  panel 
Popg^M*  was,  and  who  had  entered  but  recently  on  his  &rm  with 

"  jt'^r  ^  «*^^^^  «^^-  .  strong  testimony  was  aJso  given  to  the 
1865.     honesty  and  uprightness  of  the  panel  during  a  long  ac- 
s^n"    <li^^^^^  ^^b  1^^  ^  A  farmer  at  Jedburgh  and  mail 
contractor  at  Stirling  and  elsewhere. 

MoNORiEFF,  for  the  prosecutor,  addressed  the  jury. 
In  reply  to  a  question  from  the  Lord  Justice-Clerk,  he 
stated  that  the  case  he  put  to  the  jury  was  that  of  the 
panel  having  found  certain  strayed  sheep  upon  his  farm, 
and  having  appropriated  them,  when  he  knew  or  ought 
to  have  known  their  owners. 

The  Lord  Jushoe-Ctjbbk,  in  his  charge  to  the  jury, 
said — The  C!ourt  is  of  opinion  that  the  case  on  the  evi* 
dence  is  not  the  same  as  that  which  is  charged  in  the 
libel,  and  therefore  you  must  find  the  panel  not  guilty. 
The  ordinary  case  of  theft,  with  which  you  are  all  fa- 
miliar, is  that  of  taking  property  out  of  the  owner's 
possession,  and  this  is  what  we  understood  the  prosecu- 
tor to  undertake  to  prove  when  we  found  his  libel  rele- 
vant, because  it  was  th^i  impossible  for  us  to  know  that 
the  case  indicated  by  the  prisoner's  counsel  was  that 
which  the  prosecutor  really  intended  to  prove.  Another 
kind  of  theft— the  appopriation  of  a  thing  found — ^has 
been  recognised  of  late  by  the  law.  When  a  charge  of 
that  particular  kind  of  theft  is  intended,  the  panel  is 
entitled  to  have  the  facts  constituting  it  fully  set  forth. 
If  the  panel  is  meant  to  be  chaiiged  with  a  failure  in  the 
duty  which  law  imposes  on  the  finder  of  a  stray,  this 
must  be  set  forth  in  the  indictment.  The  libel  does 
not  contain  this,  and  therefore  the  panel  is  entitied  to 
an  acquittal.  I  may  add  that  the  prosecutor  has  not 
much  reason  to  complain  of  this  result,  for  the  result 
probably  would  not  have  been  otherwise  on  the  merits. 

The  jury  returned  a  verdict  of  ''Not  Guilty." 
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'**®"^^  1865. 

The  Lord  Jubtige-Clerk, 
Lords  Ardmillah  and  Neavbb. 

John  Bbll,  Sospender — Manro^^Oardon. 

AGAINST 

Alexamdrr  Black  and  Willuh  Morrison,  Bespondents — Lord 

Advocate  Moncreiff — Thorns  A.  D. 

Suspension — Compbtency — Warrant  to  Search  for  Papers — 
Procedure. — A  procurator-fiscal  presented  to  the  Sheriff  a  petition, 
which  set  forth  that,  in  the  course  of  taking  a  precognition  against 
A,  he  had  recovered  evidence  showing  that  B,  and  four  other  per- 
sons, were  implicated  in  the  crimes  with  which  A  was  charged ; 
and  prayed  for  *  warrant  to  officers  of  Court,  and  their  assistants, 
'  to  search  the  dwelling-house,  repositories,  and  premises  occupied 

*  by  B,'  &c.,  '  for  written  documents,  and  all  other  articles  tending 

*  to  establish  guilt  or  participation  in  said  crimes,  and  to  take 
'  possession  thereof/  Warrant  was  granted  '  to  search  the  dwelling- 
'  houses,  repositories,  and  premises  therein  mentioned,  as  craved,'— > 
The  Court  suspended  the  warrant  as  illegal. 

3.  Held  not  a  good  objection  to  a  suspension,  that  the  warrant  com- 
pained  of  had  already  been  executed. 

This  was  a  suspension  of  a  warrant  granted  by  the    3^,- •• 
Sheriff-Substitute  of  Fifeshire  on  the  application  of  the  Black,  Ac. 
req)ondents,  joint  procurator-fiscals  for  the  county.         HjghConrt. 

The  petition  on  which  the  warrant  was  obtained  set  isso. ' 
forth : — ^  That  the  petitioners  are  in  course  of  taking  a  So^pena^. 
'precognition  against  James  Fringle^  millwright^  re- 
'  siding  at  Barley  Mill^  in  the  parish  of  Abdie  and  shire 
'  of  Fife,  present  prisoner  in  the  prison  of  Gupar^  ac- 
'  cused  of  haying;  along  with  other  persons,  whose 
'  names  are  to  the  petitioners  unknown,  during  the 
'  years  1868  and  1864,  or  part  thereof,  wickedly  and 
'  iUegally  conspired  together  for  the  purpose  of  taking 
'  the  life  of  the  Reverend  James  Pitt  Edgar,  Minister 
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'  of  the  parish  of  Dunbog;  in  the  county  of  Fife,  and  of 
'  John  Ballingall^  farmer,  Dunbog,  aforesaid,  or  of  doing 
'  them  some  grievous  bodily  injury,  and  for  the  purpose 
'  of  wilfully  setting  fire  to  or  attempting  to  set  fire  to 
'  their  dwelling-houses  or  premises,  or  otherwise  of  doing 
'  serious  injury  and  damage  to  their  property  and  per- 
'  sons  :  As  abo  of  wickedly  and  maliciously  writing  and 
'  sending,  or  causing  and  procuring  to  be  written  and 
'  sent  threatening  letters  to  the  said  Reverend  James 
'  Pitt  Edgar  and  John  Ballingall.  That,  in  the  course 
'  of  said  precognition,  the  petitioners  have  recovered 
'  various  letters  and  other  documents  showing  that 
'  other  persons  than  the  said  James  Pringle  have  been 
'  engaged  in  said  conspiracy,  and  in  writing  and  sending 
^  said  threatening  letters, — ^all  of  which  are  herewith 
'  produced  ;  and  particularly  that  John  Bell,  farmer, 
'  Glenduckie,  &c.  *  *  *  *  have  been  engaged  in 
'  said  conspiracy,  and  in  writing  and  sending  said 
'  threatening  letters :  That  the  petitioners  are  informed, 
'  and  have  reason  to  believe,  that  written  documents 
'  and  other  articles  referring  to,  and  connected  with, 
'  said  conspiracy  and  threatening  letters  are  in  the  pos- 
'  session  of  the  said  John  Bell,  &c.,  ♦  ♦  ♦  ♦  and 
'  as  it  is  necessary,  for  the  purpose  of  said  precognition, 
'  to  recover  and  take  possession  of  the  same,  the  present 
'  application  for  warrant  to  search  becomes  necessary/ 

The  prayer  was,  Ho  grant  warrant  to  officers  of 
'  Court,  and  their  assistants,  to  search  the  dwelling- 
'  house,  repositories,  and  premises,  at  Glenduckie,  occu- 
'  pied  by  the  said  John  Bell,  &c.,  *  *  ♦  ♦  for 
'  the  said  written  documents,  and  all  other  articles  tend- 
'  ing  to  establish  guilt,  or  participation  in  said  crimes, 
'  and  to  take  possession  thereof,  to  be  produced  before 
'  your  Lordship,  or  otherwise  to  do  in  the  premises  as 
'  to  your  Lordship  shall  seem  proper/ 

The  warrant  which  was  written  on  the  petition,  was 
in  the  following  terms :— '  Cupar,  26th  December  1864. 
'  The  Sheriff-substitute  having  considered  the  forgoing 
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'  petition^  grants  warrant  to  search  the  dwelling- houses^     j^jj^* 
'  repositories^  and  premises  therein  mentioned  as  craved.  BUck,  Ac 
'  (Signed)  R.  S.  Taylob/  ^^^!^^ 

The  sufipender  averred,  that  in  virtue  of  said  warrant,     ^g^^- 
'  on  the  following  day  certain  parties  entered  the  com-  Suspenaion. 
'  plainer's  house,  placed  himself  and  his  wife  under  re- 
'  straint,  ransacked  his  and   his  wife's  private  reposi - 
'  tones,  read  their  private  letters  and  papers,  and  car- 
'  ried  off  various  writings,  books,  and  documents/ 

And  he  prayed  the  Court '  for  letters  of  suspension 
'  thereof  in  common  form,  and  for  your  Lordships  war- 
'  rant  quashing  the  said  whole  proceedings,  and  for  an 
'  order  on  the  respondents  to  deliver  up  to  the  com- 
'  plainer  the  said  writings,  books,  and  documents  car- 
'  ried  away  as  aforesaid,  and  to  find  the  respondents 
'  liable  in  expenses/ 

Monro  and  Gordon,  for  the  suspender,  argued  that  oh-* 
jections  to  the  warrant  in  this  case  were  of  a  very  serious 
character,  and  raised  very  important  questions.  A 
search-warrant  of  this  kind,  for  the  recovery  of  docu- 
ments from  private  repositories,  was  not  a  warrant 
known  to  our  law.  No  reference  to  such  warrants  being 
granted  could  be  found  in  any  of  our  authorities ;  and 
according  to  the  English  authorities,  it  was  regarded 
there  as  an  illegal  warrant  altogether.  No  doubt,  the 
law  both  of  Scotland  and  England  recognised  the  right 
of  a  person  to  obtain  a  search-warrant  for  stolen  goods, 
as,  in  granting  such  a  warrant,  they  were  endeavouring 
to  recover  goods  which  were  the  property  of  the  person 
from  whom  they  were  stolen.  They  were  goods  which 
were  specified  in  the  warrant,  and  these  might  be  fol- 
lowed into  whosoever's  possession  they  might  have  gone, 
because  they  had  been  criminally  obtained.  They  were 
not  in  the  lawful  possession  of  any  third  person.  But 
it  was  not  compet^it  to  ransack  the  private  repositories 
of  any  one  for  the  purpose  of  recovering  documents  to 
furnish  a  means  of  subjecting  the  person  to  a  criminal 
charge.     There  was  no  criminal  application  in  depen- 
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^„^;  dence  before  the  Sheriff  except  against  Pringle,  who 
Black,  Ae>  ^^9  ultimately  committed  upon  the  charge  of  sending 
^f^^^^  threatening  letter  in  October  1863.  In  order  to  re- 
i86&»  cover  documents  from  a  third  person  who  was  not  under 
saspenaion.  a  formal  Criminal  charge^  even  supposing  a  general 
search-warrant  was  competent,  the  usual  mode  of  pro- 
ceeding was  to  cite  him  and  examine  him  upon  pre- 
cognition, to  ascertain  whether  he  had  such  documents. 
A  distinction  might  be  made  if  there  was  a  criminal 
charge  against  a  man  ;  but  in  a  step  of  this  kind,  even 
supposing  an  application  for  warrant  were  generally 
competent,  no  application  for  a  search  of  repositories 
ought  to  be  granted,  unless  it  were  directed  against  the 
person  who  was  made  the  subject  of  a  criminal  charge 
upon  the  responsibility  of  the  Procurator-fiscal.  It  was 
a  great  protection  that,  in  order  to  entitle  the  Procura- 
tor*fiscal  to  make  such  an  application,  or  the  Sheriff  to 
grant  it,  there  should  be  a  charge  distinctly  made  against 
the  person  as  a  criminal,  on  the  responsibility  of  the 
Procurator-fiscal ;  and  it  was  not  sufficient  that  some 
circumstances  of  suspicion  had  emerged  in  the  course  of 
another  precognition  which  might  tend  to  involve  the 
person  whose  repositories  were  sought  to  be  searched. 
Then,  in  a  warrant  for  search*  supposing  it  to  be  com- 
petent, there  ought  to  be  a  clear  and  distinct  statemoit 
of  what  the  documents  were  which  were  sought  to  be 
recovered.  If  this  warrant  could  have  been  put  in  force 
at  all,  it  ought  to  have  been  put  in  force  under  very 
different  safeguards  than  those  used  on  the  present  occa« 
sion.  If  granted  to  search  persons,  not  to  recover  docu- 
ments specified,  but  documents  tending  to  instruct  the 
guilt  of  others  not  named,  the  effect  would  be  that  the 
officers  who  executed  the  warrant  would  be  entitled  to 
read  over  every  document  which  they  found  in  the  re- 
positories of  the  person  against  whom  the  warrant  was 
to  be  put  in  force.  They  submitted  that  sheriff-officers 
were  not  the  proper  persons  to  whom  such  a  duty  ought 
to  be  intrusted.     But  there  was  a  more  grave  and  gene- 
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ral  objection  to  this  warrant  than  the  special  ones  which    ^  ^ 
had  been  granted^  viz.  that  it  was  not  in  the  power  of  Black,  it. 
the  Sheriff  to  grant  such  a  warrant. — Hume^  ii.  78-80  ;  HighCourt. 
Alison^  ii.  14&-8  ;  Hutchison's  Treatise  on  the  Office     i865. ' 
of  Justice  of  the  Peace^  &c.^  i.  453. — In  England  a  search  SuspennoB. 
warrant  of  this  kind  had  been  held  to  be,  on  the  face 
of  it,   illegal — Entick  v.  Carrington,  1766,  19  State 
Trials,  1030,  1063. 

The  Lord-Advocate,  for  the  respondents. — ^It  was 
maintained  for  the  suspender,  (1.)  that  the  Sheriff  had 
no  power  to  grant  a  search-warrant  at  all;  (2.)  that 
there  was  no  power  in  the  Sheriff  to  grant  a  warrant 
to  search  the  premises  of  any  one  who  was  not  at  the 
same  time  put  under  charge  or  made  subject  to  a  charge 
of  having  committed  an  offence;  and,  (3.)  granting 
that  the  Sheriff  had  power  to  grant  a  search-warrant  to 
search  premises  which  belonged  to  a  person  not  charged, 
it  was  not  competent  to  grant  such  a  search-warrant  in 
regard  to  private  documents.  He  should  be  very  sorry 
to  think  that  any  of  these  questions  were  in  the  slightest 
d^ree  doubtful,  and  he  should  be  still  more  sorry  if  the 
authority  quoted  from  the  English  law  had  any  relation 
whatever  to  the  law  of  Scotland.  By  the  law  of  England, 
it  was  found  impossible  to  defend  a  search  for  stolen 
goods  except  upon  the  ground  that  the  private  prose- 
cutor was  searching  for  his  own  property.  There  was 
no  public  prosecutor,  no  public  responsibility  in  criminal 
prosecutions,  and  the  English  were  obliged  to  work  out 
the  principles  of  their  criminal  law  with  a  private  party 
as  responsible  for  criminal  proceedings.  Analogies 
drawn  from  such  a  system  could  receive  no  weight  from 
the  Ckmrt.  But,  putting  aside  the  questions  which  had 
been  raised,  he  did  not  mean  to  ai^e  these  questions, 
not  merely  because  he  considered  it  unnecessary  to  meet 
them,  but  because  he  could  not  enter  into  them  from 
the  necessities  of  his  case.  This  was  a  suspension  raised 
in  a 'case  winch  the  public  prosecutor  was  in  the  course 
of  investigating,  involving  a  very  grave  and  important 
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No.  6.    and  serious  offence.    The  public  authorities  had  en- 
Black,  &e.  deavoured  to  find  out  the  culprits.    In  these  circum- 

>  .         ■■    .  ^  ■-II  m 

High  coart  stances^  he  could  not  be  called  upon  to  disclose  the 
1865.'    grounds  on  which  these  proceedings  had  taken  place  at 

SiispeDBion.  the  present  stage.  To  make  such  a  disclosure,  and  to 
be  compelled  at  the  present  stage  to  restore  the  docu- 
ments, might  end  in  quashing  the  whole  proceedings. 
This  was  a  suspension  of  a  warrant  which  had  been 
executed  ;  and  it  was  for  the  Court  to  say  whether  that 
was  a  suspension  which  they  would  at  the  present  stage 
at  all  enter  into.  He  quite  admitted  that  the  power  of 
granting  search-warrants  was  •  one  to  be  scrupulously 
exercised,  and  very  scrupulously  watched.  If  the  public 
prosecutor  intended  to  search  the  house  of  a  person 
against  whom  he  had  a  criminal  charge  had  not  been 
made,  that  the  Sheriff  ought  undoubtedly  to  be  very  care- 
ful in  granting  him  such  powers ;  and  having  obtained 
such  power  from  the  Sheriff,  the  public  prosecutor  was  re- 
sponsible for  the  use  he  made  of  it.  If  it  should  turn 
out  that  the  application  to  the  Sheriff  was  made  with 
a  malicious  intention,  the  public  prosecutor  would  be 
bound  at  the  proper  time  to  vindicate  his  proceedings. 
But  in  this  case  the  warrant  had  been  executed,  and 
the  question  was,  whether,  while  proceedings  were 
pending,  the  Court  would  ask  him  to  enter  into  the 
particulars  to  the  manifest  injury  of  his  case,  and  in- 
deed, rendering  it  impossible  for  him  to  prove  this 
crime.  In  any  view,  as  the:warrant  had  been  executed, 
advocation,  and  not  suspension,  was  the  competent  and 
proper  mode  of  bringing  up  the  matter  before  the 
Court. — ^Hume,  ii.  509,  515. 

In  answer  to  a  question  put  from  the  bench,  the  Lord 
Advocate  stated  that  the  warrant  had  been  issued  against 
four  other  persons  besides  the  suspender. 

At  advising,  the  opinion  of  the  Court  was  ddivered 
by- 

The  Lord  Justige-Clebk. — By  this  bill  of  susp^ision, 
the  complainer  prays  the  Court  to  suspend  as  illegal  a 
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warrant  granted  by  the  Sheriff-substitute  of  Fife  on  the     ^o- « 


Bell 


application  of  the  Joint-Procurators-fiscal  of  the  county.  Black,  &e. 
There  are  some  marked  and  important  peculiaritiea  in  High  Court. 
this  petition  and  warrant  (for  the  warranty  as  we  read  1865. ' 
it,  is  granted  simply  in  terms  of  the  prayer  of  the  peti-  suspenaipn- 
tion).  In  the  first  place,  the  warrant  is  granted  against 
five  different  persons,  none  of  whom  is  under  a  charge 
for  any  crime.  It  is  stated  in  the  petition  that  the 
persons  against  whom  the  warrant  is  asked  are  shown, 
by  documents  recovered  in  the  course  of  the  precogni- 
tion against  Pringle,  to  have  been  engaged  in  the  same 
conspiracy,  andin  writing  and  sending  threatening  letters. 
But  as  no  charge  has  yet  been  made  against  any  of  these 
five  persons,  this  amounts  to  no  more  than  a  statement 
of  the  suspicion  or  belief  of  the  Procurators-fiscal  that 
they  are  implicated  in  the  same  crimes  as  Pringle.  In 
the  second  place,  the  leading  object  of  the  warrant  is  to 
obtain  possession  of  the  papers  of  the  parties  against 
whom  it  is  directed,  without  any  limitation  as  to  the 
kind  of  papers,  for  by  the  term  '^  written  documents  " 
nothing  else  can  be  meant  than  all  writings  of  every 
description.  The  only  limitation  is  to  be  found  in  the 
words  which  follow — ''  tending  to  establish  guilt  or  par- 
ticipation in  said  crimes,"  and  in  the  words  in  the  body 
of  the  petition — ''  referring  to  and  connected  with  said 
conspiracy  and  threatening  letters."  But  these  words, 
while  they  may  be  supposed  in  one  sense  to  have  a  li- 
miting effect,  are  in  another  view  capable  of  a  very 
elastic  interpretation  :  for  it  is  not  proposed  to  limit  the 
seizure  of  papers  in  each  person's  house  to  those  which 
inculpate  himself;  but,  on  the  contrary,  the  words  of 
the  warrant  would  justify  the  seizure  of  papers  tending 
to  inculpate  anybody  in  the  crimes  charged  against 
Pringle,  or  at  least,  and  in  the  most  favourable  sense, 
would  justify  the  seizure  of  all  papers  in  the  possession 
of  the  complainer  Bell  which  would  tend  to  inculpate 
any  of  the  other  four  parties  against  whom  the  warrant 
is  directed,  in  addition,  of  course*  to  Pringle,  and  so  in 
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^'^'    regard  to  the  papers  of  each  of  the  four  other  "pemomB 
Black,  ie.  against  whom  the   warrant  is  issued.     In  the  Uiird 
High  Court,  place^  the  execution  of  the  warrant  is  entrusted  abso- 
lves/   lutely  and  without  control  to  ordinary  sheriff-officers 
Susponaion.  and  their  assistants,   who    are  thereby  commanded, 
whether  in  the  presence  or  absence  of  the  parties,  who 
are  under  no  criminal  chaige,  and  who  ha^e  no  notice 
of  the  application  for  or  granting  of  the  warrant,  to 
seize  theur  whole  papers  per  aversionem,  and  themsdves 
to  read  and  examine  all  these  papers  for  the  purpose  of 
finding  traces  or  proofis  of  guilt  either  against  the  owners 
and  possessons  of  the  papers,  or  against  some  other  per* 
son  or  persons. 

The  question  which  is  thus  raised  for  our  decision 
has  been  represented  to  us  by  the  learned  counsel  as 
one  of  great  importance,  and  no  one  can  doubt  that  it 
is  so.  It  involves  considerations  of  such  high  constitu^ 
tional  principle,  that  if  we  had  felt  any  hesitation  as  to 
the  judgment  we  should  pronounce,  we  should  have 
asked  the  assistance  and  advice  of  the  other  Judges  of 
this  Court.  But  entertaining  no  doubt  at  all,  we  con- 
sider it  our  duty  at  once  to  pronounce  this  warrant  to 
be  illegal.  The  seizure  of  papers,  bb  distinguished  from 
their  recovery  as  articles  of  evidence,  and  also  3s  dis- 
tinguished from  the  seizure  of  other  aai^ioles  which  are 
invested  with  no  character  of  confidentiality  or  secrecy, 
is,  under  all  circumstance,  a  matter  of  extreme  delicacy. 
But  the  seisure  of  papers  made  in  the  circumstances 
with  which  we  have  to  deal,  is  a.  proceeding  quite  im- 
known  to  the  law  of  Scotland.  Something  waa  said  of 
practice,  though  no  example  of  such  a  seizure  as  this 
was  mentioned.  We  think  it  right  to  say  that  no  mere 
official  practice  would,  in  our  eyes,  justify  such  a  war- 
rant. Nothing  short  of  an  Act  of  Parliament,  or  a  rule 
of  the  common  law  founded  on  a  usage  known  to  and 
recognised  by  the  Court,  would  at  all  affect  our  judg- 
ment on  this  question.  If  any  such  practice  really 
exista,  which  we  do  nQt  believe,  the  sooner  it  is  put  an 
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end  to  the  better.    The  Court  are  therefore  of  opinion     No-  e. 
that  the  warrant  must  be  suspended.    They  attach  no  Black,  &c 
importance  to  the  objection  stated  for  the  respondents,  H:.j;h court, 
that  the  warrant  has  been  executed,  and  therefore  the     i865. 
suspension  is  too  late.    The  warrant,  according  to  its  Suspenaion. 
letter,  is  not  exhausted,  and  might  be  enforced  again. 
But  further,  we  hold  that  even  if  it  were  exhausted,  the 
complainer  would  have  a  good  title  to  apply  to  this 
Court  to  suspend  the  warrant,  on  the  ground  of  ille- 
gality. 

But  while  we  suspend  the  warrant,  we  pronounce  no 
order  in  terms  of  the  remainder  of  the  prayer  of  the  bill 
for  delivering  up  the  papers  seized.  The  suspension  of 
the  warrant  renders  the  retention  of  them  by  the  re- 
spondents illegal,  and,  of  course,  they  will  be  forthwith 
restored.  If  any  further  remedy  to  obtain  their  re- 
storation were  necessary,  it  must  be  in  a  different 
form. 
The  Court  pronounced  the  following  interlocutor  : — 
'  Pass  the  bill,  suspend  the  warrant  complained  of 
'  simpliciter,  and  decern  :  Find  the  respondents  liable 
'  in  expenses,'  &c 

MuBBocH,  BoTD,  &  Hbhdsbsov,  W.S. — Cbowh  Aosmt — Agents. 


Present, 
Thjs  Lord  Justics-ClerKi 
Lords  Cowan,  Deas,  Ardmillan,  Neates,  and  Jertiswoode. 

Her  Majesty's  AJDY<}OATZ^»Sol.'Om.  Young — Oifford  A.D. 

AGAINST 

BoBBRT  MaxwbiiI« — MiUar — John  Lorimer. 

PsBJimT-*-lNDicTMBNT— -Belbtanct — SENTENCE. — Objection  to  an 
indictment  ohnrging  a  panel  with  perjury,  on  the  occasion  of  his  de- 
poning B8  vritness  in  a  cinl  trial*— (1.)  That  in  libelling  the  panel's 

TOL.  V.  E 


Jan.  81. 
1865. 
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No.  7.         deposition,  the  ipsianma  verba  of  the  notes  of  evidence  taken  by  the 
I  Maxwell.       ^^^  Ordinary  who  presided  at  the  trial  were  not  set  forth,  although 

—       these  notes  were  founded  on  in  the  indictment ;  (2.)  that  the  qnali- 
j  Jan.  31.         fication  of  the  charge  was  amhiguous  and  contradictory — ^repelled. 

1865^ Observation  on  the  form  of  sentence  proper  to  be  pronounced  since 

j  Perjury.        the  passing  of  the  Evidence  Act  (15th  Vict,  c  27),  in  cases  of  con- 

viction for  perjury. 

Robert    Maxwell,  innkeeper,  Kirkcudbright^    was 
I  charged  with  perjury — 

In  so  fab  as,  on  or  about  the  22d  day  of  March  1864,  you  the  said 
Robert  Maxwell  having  been  called,  duly  sworn,  and  examined  as  a 
witness  for  the  defender,  in  an  action  depending  in  the  Court  of  Ses- 
sion, in  which  Anthony  Skeoch,  writer,  residing  in  Kirkcudbright, 
and  clerk  of  the  peace  for  the  stewartry  of  Kirkcudbright,  was  pursuer, 
and  James  Millar,  residing  at  Somerset  Place,  Southport,  Lancashire, 
was  defender,  the  trial  in  which  action  was  then  proceeding  before 
Lord  Kinloch,  one  of  the  Judges  of  the  said  Court  of  Session,  and  a 
jury,  within  the  Court- House  of  the  High  Court  of  Justiciary  at  Edin- 
burgh, you  the  said  Robert  Maxwell  did,  on  the  said  22d  day  of  March 
1864,  ....  within  the  said  Court-house,  in  your  examination 
as  a  witness,  called,  duly  sworn,  and  examined  as  aforesaid  in  the  said 
trial,  wickedly,  knowingly,  wilfully,  and  falsely  swear  and  depone  to 
facts  and  circnmstances  contrary  to  the  truth :  And  in  particular,  you 
the  said  Robert  Maxwell  did,  time  and  place  above  libelled,  in  the 
course  of  your  examination  as  aforesaid,  wickedly,  knowingly,  wilfully, 
and  falsely  swear  and  depone  to  the  following  efiect,  a  note  of  your 
evidence  being  taken  down  at  the  time  by  the  said  Lord  Kinloch,— ^ 
that  is  to  say,  you  did,  time  and  place  above  libelled,  wickedly, 
knowingly,  wilfully,  and  falsely  swear  and  depone,  that  you  saw  the 
said  James  Millar  and  his  pony-carriage  in  Kirkcudbright  on  26th 
September  1862,  being  the  day  on  which  the  said  Anthony  Skeoch 
was  hurt  in  Kirkcudbright — that  you  saw  the  said  James  Millar  and 
his  pony-carriage  start  in  Kirkcudbright  on  that  day — that  you  saw  the 
said  James  Millar  and  another  gentleman  in  the  said  pony-carriage — 
that  you  saw  an  ostler  lead  the  said  James  Millar's  pony  and  carriage, 
and  that  you  saw  the  pony  then  driven  away — that  you  saw  the  pony 
and  carriage  driven  off  at  the  rate  of  six  miles  an  hour,  not  more — 
that  you  saw  the  said  Anthony  Skeoch  fall  as  the  said  pony-carriage 
passed  him — and  that  you  saw  a  man  named  Sharp  lift  up  the  said 
Anthony  Skeoch — and  that  you  saw  all  this  take  place  in  Kirkcud- 
bright on  the  said  26th  September  1862,  while  you  were  looking  out 
at  the  bar-window  of  your  hotel,  which  is  situated  in  Kirkcudbright, 
at  the  angle  of  Saint  Cuthbert  Street  and  Saint  Mary  Street  there : 
Whereas  the  truth  is,  and  it  will  be  proved,  tliat  the  fact  and  circuro- 
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stances  bo  deponed  and  sworn  to  by  you,  or  part  thereof,  are  false,  and      ^o-  7. 
that  jon  knew  the  same  to  be  so  at  the  time  of  your  said  examination   Maxwell. 
upon  oath :  In  particular,  the  truth  is,  and  it  will  be  proved,  that  you  h^^^C^J^ 
the  said  Robert  Maxwell  were  not  in  or  near  the  town  of  Kirkcud-  Jan.  31. 

bright  on  the  26th  day  of  September  1862,  at  the  time  the  occurrences  — ^^^' 

took  place,  which  you  swore  and  deponed  you  had  seen,  and  you  did  ^^^^y- 
not  see  any  of  the  occurrences  or  circumstances  which  were  sworn 
and  deponed  to  by  you  as  having  been  seen  or  witnessed  by  you,  the 
fact  being  that  at  the  time  when  the  said  Anthony  Skeoch,  the  pursuer 
in  the  said  action,  was  hurt  in  Kirkcudbright,  you  were  absent  in  or 
near  Dumfries,  or  at  all  events  at  a  distance  from  Kirkcudbright,  ac- 
cordingly you  did  not  see  the  said  James  Millar  and  his  pony-carriage 
in  Kirkcudbright  on  26th  September  1862,  being  the  day  on  which 
the  said  Anthony  Skeoch  was  hurt  in  Kirkcudbright — you  did  not 
see  the  said  James  Millar  and  his  pony-carriage  start  in  Kirkcudbright 
on  that  day — ^you  did  not  see  the  said  James  Millar  and  another 
gentleman  in  the  said  pony-carriage  start  in  Kirkcudbright  on  that 
day — ^yon  did  not  see  the  said  James  Millar  and  another  gentleman 
in  the  said  pony-carriage — ^you  did  not  see  an  ostler  lead  the  said " 
James  Millar's  pony  and  carriage — ^you  did  not  see  the  pony  then 
driven  away — ^you  did  not  see  the  pony  and  carriage  driven  off  at  the 
rate  of  six  miles  an  hour,  not  more — ^you  did  not  see  the  said  Anthony 
Skeoch  fall  as  the  said  pony -carriage  passed  him — and  you  did  not  see 
a  man  named  Sharp  lift  up  the  said  Anthony  Skeoch — and  you  did 
not  see  the  said  occurrences,  or  any  of  them,  from  the  bar-window  of 
your  said  hotel. 

For  the  panel  it  was  objected — (1.)  That  the /jo^mma 
verba  of  his  deposition,  as  taken  down  by  the  Judge 
who  presided  at  the  trial,  ought  to  have  been  set  forth 
in  the  indictment.  .  This  was  not  a  matter  in  which  the 
public  prosecutor  had  any  discretion.  In  libelling  such 
a  charge,  he  was  bound  to  give  not  merely  the  purport 
of  the  paners  oath,  but  the  very  words  used  by  him. 
In  the  present  case,  that  could  only  be  done  by  setting 
in  full  the  evidence  as  recorded  by  the  Judge. — Mar- 
garet  JRoss,  Stirling,  Sept.  3,  1836,  Swinton,  vol.  i. 
p.  297  ;  Nathan  M'Lachlan,  Righ  Court,  July  17,  1837, 
ibid,  p.  528  ;  Thomas  Bauchop,  High  Court,  July  6, 
1840,  Swinton,  vol.  ii.  p.  513  ;  Robert  Walker,  High 
Court,  March  19,  1838,  ibid,  p.  69  ;  Tnnes  Hawks  and 
James  Buchanan^  High  Court,  Dec.  21,  1846,  Arkley, 
p.  201  ;  James  Henderson,  Perth,  Sept.  30, 1862,  Irvine, 
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Hubert    vo^-  i^-  P-  208 ;    WiUiam  Hastie,  Glasgow,  April  23, 
Maxwell.  1863.  Irvuie,  vol.  iv.  p.  389. 
High  Court.     The  Lord  Justice-Clerk. — ^Tour  argument  assumes 

Jan.  31.  ° 

i«65.     that  notes  taken  by  a  Judge  of  the  Supreme  Court  in 


Perjury,  the  course  of  a  civil  trial,  form  a  proper  record  of  the 
evidence,  and  may  be  proved  by  the  Judge  himself.  Ls 
that  competent  ? 

Miliar. — ^I  assume  only  that  they  may  be  proved — 
I  do  not  say  by  the  Judge  himself.  There  are  other 
means  of  doing  it.  But  further^  the  prosecutor  had 
specially  libelled  on  '  a  note  of  the  panel's  evidence 
'  taken  down  at  the  time  by  Lord  Kinloch  ;'  and  until 
he  had  exhausted  this,  the  best  evidence  in  support  of 
his  case^  he  was  not  entitled  to  resort  to  other  modes  of 
proof.  (2.)  The  qualification  of  the  alleged  perjury  was 
ambiguous  and  contradictory.  Did  the  prosecutor  mean 
to  allege  that  the  occurrences  narrated  did  not  take 
place  at  all,  or  that,  having  actually  taken  place,  tlie 
panel  did  not  see  them  ?  Either  alternative  was  possible 
under  this  indictment. 

Lord  Cowan. — The  first  objection  alone  appears  to 
me  to  be  important.  The  indictment  sets  forth  that 
this  panel  was  examined  as  a  witness  in  a  jury  trial 
which  took  place  before  Lord  Kinloch  in  March  last, 
and  that  in  the  course  of  his  examination  he  deponed 
knowingly  and  falsely  to  facts  and  circumstances  con- 
trary to  the  truth.  So  far  these  are  the  ordinary  terms 
of  a  charge  of  perjury.  But  then  in  setting  forth  the  par- 
ticulars of  the  perjury,  the  indictment  bears, — '  a  note 
'  of  your  evidence  being  taken  down  at  the  time  by  the 
'  said  Lord  Kinloch/  Now  the  objection  is  that  this 
reference  to  a  note  of  the  evidence  having  been  taken 
by  Lord  Kinloch,  creates  a  case  of  a  proper  written 
deposition  in  reference  to  which  there  has  been  perjury, 
and  in  that  view  that  the  deposition  itself  ought  to 
have  been  set  forth  en  terminis  in  the  indictment.  I 
do  not  dispute  the  general  proposition  here  contended 
for.   It  is  a  matter  of  common  practice  in  the  Justiciary 
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Ooart,  when  a  witness  is  suspected  of  peijury,  for  the     ^o-  f- 
Judge,  either  on  the  motion  of  the  public  prosecutor  or  Maxweii. 
ta  propria  jure,  after  cautioning  the  witness,  to  dictate  Hi^conrt. 
the  evidence  to  the  Clerk  of  Court;  and  the  authenti-    1865.' 
cated  record  so  made  becomes  the  foundation  of  a  charge   Perjoiy. 
of  peijurj.   But  that  is  not  the  nature  of  the  case  here. 
There  is  here  no  written  deposition.     The  notes  taken 
by  Lord  Kinloch  were  private  notes  for  use  in  the  trial 
of  the  cause  before  him,  and  are  not  a  proper  record  in 
any  sense  of  the  term.     I  deal  with  this  indictment 
therefore  as  if  it  had  set  forth  that  notes  had  been  taken 
by  parties  who  would  be  adduced  as  witnesses  in  sup- 
port of  the  libel/-Hi  statement  altog;ether  unnecessary, 
but  the  insertion  of  which  in  the  libel  cannot  render  it 
irrelevant*    On  the  second  objection  I  think  it  unne- 
cessary to  dwell,  or  to  say  more  than  that  I  have  seldom 
seen  any  indictment  for  perjury  more  clearly  framed,  or 
containing  more  fully  all  the  information  which  the  ac- 
ci£9ed  was  entitled  to  have  to  enable  him  to  meet  the 
cbai^. 

Ia)rd  Ardmillan. — ^I  have  no  difficulty  in  concurring. 

On  the  first  objection  I  shall  make  only  two  remarks. 

Li  the  first  place,  I  think  it  is  settled  law  that  there 
may  be  perjury  even  where  no  record  of  the  evidence 
is  preserved.  In  the  second  place,  I  am  of  opinion  that 
notes  taken  by  a  judge  presiding  at  the  trial  of  a  civil 
cause,  do  not  constitute  such  a  record  of  the  evidence 
as  to  make  it  necessary,  in  a  charge  of  perjury,  to  set 
forth  the  ipsissima  verba  of  these  notes.  Therefore, 
without  at  present  touching  the  question  as  to  the 
competency  of  nsing  the  notes  taken  by  Lord  Kinloch 
as  evidence  in  this  case,  I  think  it  is  clear  t^at  on  the 
face  of  this  indictment  their  is  no  case  of  peijury  chained 
as  commited  by  taking  an  oavth  in  terms  of,  and  in  refer- 
ence to,  a  written  statement  or  deposition. 

In  regard  to  the  second  objection,  I  think  it  unneces 
sary  to  add  anything. 

LoBD  Nravxs. — ^I  agree  in  holding  the  first  objection 
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R^tert    *^  ^  ^  founded.     As  r^aids  the  other  matter^  I  can- 

Maxwefl.  not  saj  that  I  think  this  indictment  is  very  clearly 

HighCcmrt.framed.  hut  still  I  think  the  statement  is  sufficient  to 

Jan.  31.  '  /.  • 

1865.     support  a  charge  of  perjury. 

Perjnrj.  LORD  JeRVISWOODE  COnCUTTed. 

The  Lord  JusncE-CLERK. — On  the  first  objection,  I 
wish  only  to  add,  as  to  the  case  of  Walker,  that  there 
the  indictment  was  properly  framed,  and  the  Judge's 
notes  were  properly  set  forth.  Notes  taken  by  the 
Sheriff  in  criminal  offences  are  statutory  notes;  he  is 
bound  to  take  them;  and  they  form  a  permanent  record  of 
what  took  place  at  the  time.  Notes,  such  as  those  here, 
taken  by  a  Judge  of  the  Supreme  Court,  are  of  a  totally 
different  kind.  They  are  the  private  property  of  the 
Judge  ;  he  is  under  no  obligation  to  preserve  them,  or  to 
exhibit  them  to  any  one.  The  only  exception  is  in  the 
special  case  of  a  motion  being  made  for  a  new  trial  upon 
the  ground  of  the  verdict  being  against  evidence,  when 
a  copy  of  the  Judge's  notes  may  be  obtained  on  a  mo- 
tion to  the  Inner  House  for  that  purpose — (Act  of 
Sederunt,  16th  Feb,  1841). 

In  regard  to  the  second  objection,  I  agree  with  Lord 
Neaves  that  there  is  some  obscurity  as  to  whether  the 
occurrences  are  alleged  to  be  actual  or  feigned  occur- 
rences ;  but  I  do  not  think  that  that  affects  the  rele- 
vancy of  the  indictment. 

The  objections  were  repelled. 

After  evidence,  the  jury  found  the  panel  guilty  as 
libelled. 

The  Court  continued  the  case  to  allow  of  an  inquiry 
being  made  as  to  the  form  of  sentence  adopted  since 
the  passing  of  the  evidence  Act,  15  Vict.  c.  27. 

On  the  following  day, 

GiFFORD  referred  to  three  unreported  cases  {Pettigrew^ 
Glasgow  Circuit,  April  1854;  Roe  and  Young,  High 
Court,  June  1854 ;  and  BeiUtf,  High  Court,  March  1858), 
in  which  the  panels,  having  been  convicted  of  peijury, 
were  sentenced  to  imprisonment  merely,  without  being 
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declared   infamous;  and  to  one  case  {Binnie,  Stirling     No.  7. 
Circuit,  Sept.  1863)  in  which  the  sentence  contained  a  Maxweii. 
declaration  of  infamy,  in  the  full  form  (see  below,  per  HighCouru 
Lord  Justice-Clerk).  i865. ' 

The  Lord  Justicb-Clbrk.—  This  matter,  although  at  "perjur^ 
first  sight  it  might  appear  to  be  one  merely  of  practice,  is 
really  of  great  importance,  because  nothing  can  be  more 
important  than  that  it  should  be  distinctly  understood 
what  are  the  pains  of  perjury,  that  being  a  crime  of  a 
very  serious  nature  against  society,  and  calculated  to  dis- 
turb the  impartial  and  effective  administration  of  justice. 
The  Couit  therefore  thought  it  right  to  take  time  to 
deliberate  upon  this  matter,  and  to  inquire  into  the  re- 
cent practice.  The  sentence  in  cases  of  perjury  which 
has  invariably  been  pronounced,  so  ftur  as  we  can  see, 
from  a  vei-y  early  time  down  to  1851,  has  always  con- 
tained a  declaration  that  the  panel  is  is  to  be  '  infamous 
'  and  incapable  of  holding  any  public  trust  or  office,  or 
'  of  passing  upon  any  inquest  or  assize,  or  of  giving  evi- 
'  dence  in  any  court  of  justice  in  all  time  coming;'  and 
there  is  generally — ^indeed  almost  invariably — ^added  an 
additional  punishment  in  the  way  of  imprisonment  or 
transportation.  But  in  1852  an  Act  was  passed  to  amend 
the  law  of  evidence  in  Scotland;  and  by  that  Statute  it  is 
enacted  (sect.  1)  that  no  person  adduced  as  a  witness  'shall 
'  be  excluded  from  giving  evidence  by  reason  of  having 
'  been  convicted  of,  or  having  suflFered  punishment  for 
'  crime.'  Now,  after  the  passing  of  that  Statute,  it  is 
plain  that  if  the  sentences  of  this  Court  in  cases  of  per- 
jury had  continued  to  contain  a  declaration  that  the 
panel  should  be  incapable  of  giving  evidence,  the  sen- 
tence of  this  Court  and  the  enactment  to  which  1  have 
referred  would  have  been  at  variance.  It  is  further  im- 
portant to  observe,  that  section  6  of  the  Evidence  Act 
contains  a  provision  that  '  all  statutes,  laws,  and  prac- 
'  tices  now  in  force  respecting  evidence  in  Scotland,  shall 
'  be  repealed  in  so  far  as  inconsistent  or  at  variance  with 
'  the  provisions  of  this  Act.'     It  therefore  appears  that 
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No.  7.    this  Statute  gives  the  Court  a  sufficient  warrant  to  alter 

Robert  ^ 

Maxwell  to  a  Certain  extent  the  form  of  the  sentence  which  it 


HighOmpt-  was  in  use  to  pronounce  in  cases  of  perjury.  But  it 
1865.'  does  not  appear  to  us^  that  we  are  entitled  to  go  any 
P«i«"7-  further  than  is  necessary  to  give  full  and  fair  effect  to 
that  Act  of  Parliament,  and  that  is  by  omitting  firom 
the  sentence  that  portion  of  it  which  declares  the  panel 
incapable  of  giving  evidence  in  any  court  of  justice.  In 
regard  to  the  capacity  of  holding  any  public  trust  or 
office,  as  that  depends  for  its  authority  upon  a  Scottish 
Statute,  and  on  the  practice  in  conformity  with  it^  it  ia 
impossible  to  dispense  with  that. 

It  is  quite  obvious  that  the  sentences  which  were 
pronounced  in  the  recent  cases  cited  to  us,  were  pro- 
nounced without  full  consideration  of  this  matter.  The 
sentences  in  which  the  declaration  of  infamy  was  omit- 
ted were  no  doubt  framed  by  the  Clerk  of  Court  in  con* 
sistence  with  what  he  thought  was  the  state  of  the  law, 
but  they  were  not  the  less  erroneous.  And  this  is  the 
more  obvious^  because  in  another  instance  the  sentence 
contained  the  full  declaration,  as  it  used  to  be  before 
the  passing  of  the  Evidence  Act. 

The  sentence  was  in  the  following  terms  : — 
'  The  Court  decerned  and  declared  the  panel  Robert 
'  Maxwell  to  be  infamous  and  incapable  of  holding  any 
'  public  trust  or  office,  or  of  passing  upon  any  inquest 
'  or  assize  in  all  time  coming :  Further,  sentenced  the 
'  panel  to  twelve  months'  imprisonment  in  the  General 
'  Prison  at  Perth,  which  failing,  the  prison  of  £din« 
'  burgh.' 
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NORTH    CIRCUIT. 

DUNDEE.  ^i;^^^' 

Judgu^^Tw^  LoxD  JustiOB-CLSEK  akp  Lord  Cowaii. 

Hbr  llAJBITr'8  ADTOCATB^T^Omt  A.D. 

AGAINST 

Thomas  Mobs  -^Maekay^ 

AND 

Christina  Jeffrey  or  Coupar — R.  V.  Campbell 

BioAMT  —  Indictment  —  Relevangt. — An  indictment  charged  the 
panels  with  Bigamy,  in  so  far  as,  being  both  married  persons,  they 
entered  into  a  matrimonial  connection  with  each  other,  '  both  and 
*  each  or  one  or  other  of  them'  knowing  of  the  subsistence  of  their 
respective  marriages.  Objection  taken  to  the  terms  of  the  averment, 
and  the  diet  against  the  panels  deserted. 

Thomas  More  and  Christina  Jepfret  or  Coupar  were     no.  s. 
charged  with  the  crime  of  Bigamy—  M^^J^d 

ChristiD* 

In  bo  far  as,  yon  the  said  Thomas  More  having,  on  an  occasion    ^"P'^''' 
during  the  month  of  April  1851,  or  of  March  immediately  preceding,     P'^^M^g*' 
or  of  May  immediately  following,  the  particular  occasion  being  to  the      i865. 
proseontor  unknown,  or  at  some  other  time  in  or  about  the  year  1851,   Bigamy, 
the  particular  time  being  to  the  prosecutor  unknown,  within  the  house 
in  or  near  Dallfield  Walk,  in  or  near  Dundee,  then  occupied  by  the 
Beverend  James  Johnson,  now  deoeased,  then  minister  of  the  con- 
gregation of  Independent  Methodists   in    Dundee,    been    lawfully 
married  by  the  said  Reverend  James  Johnson  to  Helen  Melville,  then 
residing  in  or  near  Dundee,  and  now  or  lately  residing  in  or  near 
Overgate  Street  in  or  near  Dundee,  and  having  thereafter  lived  and 
cohabited  with  the  said  Helen  Melville  as  your  wifis,  and  the  said 
Helen  Melville  being  still  alive,  and  the  marriage  between  you  and 
her  still  subsisting;  and  you  the  said  Christina  Jeffrey  or  Coupar 
having,  on  or  about  the  4th  day  of  February  1856,  or  on  one  or  other 
of  the  days  of  that  month,  or  of  January  immediately  preceding,  or  of 
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No.  8.  March  immediately  following,  within  the  house  in  or  near  Arhroath 
More  and  Road,  in  or  near  Dundee,  then  occupied  by  the  Reverend  James 
Christina    Thomson,  now  deceased,  then  one  of  the  ministers  of  the  Church  of 

^Scotland  in  Dundee,  been  lawfully  married  by  the  said  Reverend 

ApriiT.'  •^A^^B  Thomson  to  John  Coupar,  seaman,  then  residing  in  or  near 
1865.  Dundee,  and  who  is  now  abroad,  or  whose  present  address  is  to  the 
Riy^iny,  prosecutor  unknown,  and  having  thereafter  lived  and  cohabited  with 
the  said  John  Coupar,  and  the  said  John  Coupar  being  still  alive,  and 
the  marriage  between  you  and  him  still  subsisting ;  you  the  said 
Thomas  More  and  Christina  Jeffrey  or  Coupar  did,  both  and  each  or 
one  or  other  of  you,  on  the  12th  day  of  December  1864,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  November  immediately  preceding, 
or  of  January  immediately  following,  within  the  house  in  or  near 
Paradise  Road  in  or  near  Dundee,  then  and  now  or  lately  occupied  by 
the  Reverend  George  Oilfillan,  then  and  now  or  lately  a  minister  of 
the  United  Presbyterian  Church  in  Dundee,  wickedly  and  feloniously 
enter  into  a  matrimonial  connection  with  each  other,  the  marriage 
ceremony  having  then  and  there  been  performed  by  the  said  Reverend 
George  Gilfillan,  and  you  did  afterwards  cohabit  together  as  man  and 
wife ;  and  all  this  you  did,  both  and  each  or  one  or  other  of  you,  well 
knowing  that  the  said  Helen  Melville,  the  lawful  wife  of  you  the  said 
Thomas  More,  was  still  alive,  and  that  the  marriage  between  you  the 
said  Thomas  More  and  her  still  subsisted,  and  both  and  each  or  one 
or  other  of  you  well  knowing  that  the  said  John  Coupar,  the  lawful 
husband  of  you  the  said  Christina  Jeffrey  or  Coupar,  was  still  alive, 
and  that  the  marriage  between  you  the  said  Christina  Jeffrey  or 
Coupar  and  him  still  subsisted. 

Campbell,  for  the  panel  Jeffrey ,  objected  to  the  rele- 
vancy of  the  libel,  because  it  was  possible  that  neither  of 
the  panels  knew  that  both  their  previous  spouses  were 
alive,  or  it  might  be  under  this  indictment  that  More 
only  knew  of  the  survivance  of  Jeffrey'  ^husband.  If  the 
relevancy  of  the  averment  beginning  with  the  words, 
'  and  all  this  you  did,'  &c.,  were  sustained,  then  both  the 
panels  might  be  convicted  of  the  crime  charged,  although 
it  might  turn  out  on  the  evidence  that  only  one  of  them 
knew  the  existence  of  their  previous  marriages. 

Thohs,  for  the  prosecution,  referred  to  the  case  of 
Potter  and  Inglis,  High  Court,  July  21,  1862,  Irvine, 
vol.  i.  p.  73. 

The  Couit  intimated  an  opinion  that  the  objection 
was  well  founded — 
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Whereupon,  on  the  motion  of  the  Advocate-Depute,     No.  8. 
the  diet  against  the  panels  was  deserted  pro  loco  et  tern--  Mon  a!^d 

I  Christiiui 

pore,  Coupap. 

DoDdee. 
^__^_____^____  April  6, 

1865. 

Bigamj. 

Hbb  BIajxstt's  Adtooatb — Thatm  A.D, 


AOAINBT 


Jaxbb  Bird— J.  C.  Smith. 

NiGRT-PoACHiNG — Statuti  9tb  Geo.  IV.  c«  69,  SECT.  1.— Imdict- 
MSRT — Rblevanct.— A  panel  was  charged  with  contravention  of  the 
Act  9th  Geo.  lY.  o.  69,  see.  1,  *  by  offending  as  therein  set  forth 
'  a  third  time ;'  and  there  were  libelled  as  to  be  produced  as  evi- 
dence against  him  two  previons  convictions  nnder  the  Statnte  which 
it  appeared  were  both  convictions  for  a  first  offence.  OhjecHon  that 
in  order  to  make  the  charge  relevant  one  of  the  convictions  libelled 
ought  to  have  been  as  for  a  second  offence — repelled. 

James  Bibd  was  charged  with  Contravention  of  the    jj|^^ 
Act  against  Night-Poaching,  (9th  Geo.  IV.  c.  69).    After     ^^^ 


Dundee. 

April  6. 

1865. 


^  The  panels  were  afterwards  (Sept.  1865),  brought  to  trial  under  Night- 
in  indictment  in  which  the  averment  was  thus  set  forth : — And  all  P^'^^^ns* 
this  you  did,  both  and  each  of  you,  well  knowing  that  the  said  Helen 
Melville,  the  lawful  wife  of  you  the  said  Thomas  More,  was  still 
slive,  and  that  the  marriage  between  you  the  said  Thomas  More  and 
ber  still  subsisted,  and  that  the  said  John  Coupar,  the  lawful  husband 
of  you  the  said  Christina  Jeffrey  or  Coupar,  was  still  alive,  and  that 
the  marriage  between  you  the  said  Christina  Jeffrey  or  Coupar  and 
him  still  subsisted ;  or  you  the  said  Thomas  More,  well  knowing  that 
the  said  Helen  Melville,  your  lawful  wife,  was  still  alive,  and  that 
nuurriage  between  her  and  you  still  subsisted;  and  you  the  said 
Christina  Jeffrey  or  Coupar,  well  knowing  that  the  said  John  Coupar, 
your  lawful  husband,  was  still  alive,  and  that  the  marriage  between 
him  and  you  still  subsisted. 

The  Court  (Lord  Deas  and  Jerviswoode)  found  the  libel  relevant. 
The  panel  More  pleaded  guilty  as  libelled,  and  was  sentenced  to  be 
imprisoned  for  six  months.    The  diet  was  deserted  as  against  Je&ey. 

Alt.  a.  Moneri^f  ^./?.— -Alt,  Mackay-^NeQve9, 
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jvo-  9.    narrating  the  Section  of  the  Statute  the  indictment  pro- 
Bird,     ceeded — 


Dundee. 


April  6.        Yet  true  it  is  and  of  vERiTr,  that  you  the  said  James  Bird  are 
— ; — - —  guilty  of  the  statutory  crime  and  offence  set  forth  in  the  section  of  the 
Poaching,   statute  above  libelled,  by  offending  as  therein  set  forth  a  third  time, 
actor,  or  art  and  part :  In  bo  far  as,  yon  the  said  James  Bird  did,  by 
night,  that  is  to  say,  between  the  expiration  of  the  first  hour  after  sun- 
set and  the  beginning  of  the  last  hour  before  sunrise,  on  the  night  of 
the  I8th  or  morning  of  the  19th  days  of  November  1864,  or  on  some 
other  night  or  morning  of  one  or  other  of  the  days  of  that  month,  or  of 
October  immediately  preceding,  or  of  December  immediately  following, 
unlawfully  enter,  or  was  unlawfully  in,  a  piece  of  ground  called  or  known 
as  '  Gardyne  West  Links,'  or  Gardyne  of  Middletoa  West  Links,'  in 
the  Parish  of  Barry,  and  shire  of  Forfiur,  and  situated  on  the  south  side 
of  the  statute-labour  road  leading  between  Monifieth,  in  the  perish  of 
Mbnifietb,  and  county  of  Forfar,  and  Barry,  in  the  parish  of  Barry 
aforesaid,  andatornear  a  part  of  the  saidpieee  of  ground  situated  seventy- 
five  yards  or  thereby  south  from  the  said  road,  and  180  yards  or  there- 
by to  the  east  of  the  bum  called  or  known  as  the  *  Buddon  Bum,'  and 
which  runs  on  the  west  side  of  the  same  piece  of  ground,  and 
which  piece  of  g^^ound  is  the  property  of  Thomas  M'Pherson  Bruce 
Gardyne  of  Middleton,  and  was  then,  and  is  now  or  was  lately,  oc- 
cupied and  possessed  by  Thomas  Martin,  farmer,  at  West  Cotside,  in 
the  parish  of  Barry  aforesaid,  armed  with  a  net,  or  other  instrument, 
for  the  purpose  of  taking  or  destroying  game  :  Furthbb,  time  and 
place  above  libelled,  you  the  said  James  Bird  did  by  night,  that  is  to 
say,  between  the  expiration  of  the  first  hour  after  sunset  and  the  be- 
ginning of  the  last  hour  before  sunrise,  unlawfully  take  or  destroy  a 
Rabbit,  and  you  the  said  James  Bird  hare  been  twice  previously  con- 
victed of  the  said  statutory  crime  and  offence. 


Among  the  productions  libelled 

An  extract  or  certified  copy  of  a  conviction  of  the  crime  and  offence 
set  forth  in  the  section  of  the  statute  above  libelled,  obtained  against 
you  the  said  James  Bird,  under  the  name  of  James  Burgess,  before  the 
Sheriff-Court  of  Forfarshire  at  Dundee,  on  the  3rd  day  of  September 
1853 ;  as  also  an  extract  or  certified  copy  of  a  conviction  of  the  crime 
and  offence  set  forth  in  the  section  of  the  statute  above  libelled,  ob- 
tained against  you  the  said  James  Bird,  under  the  name  of  James 
Burgess,  before  the  Sheriff-Court  of  Forfarshire  at  Dundee,  on  the  19th 
day  of  July  1854. 

The  Advocate-Depute  admitted  that  both  convictions 
were  oonvietionB  for  a  first  ^enee  under  the  Statute. 
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Smith  for  the  panel  objected  that  there  ought  to  have  ^^'  '- 

been  libelled  and  produced  a  conviction  for  a  second  of-  Bird. 

fence  under  the  Statute.     This  not  being  the  case^  the  Dundee, 

charge  as  laid  for  a  second  offence  was  irrelevant.  i«65. 


Thoms  for  the  prosecutor  answered — ^It  is  sufficient    Night- 
if  the  prosecutor  prove  that  the  offence  charged,  was  in    ^     *" 
point  of  fact  the  panel's  third  offence.    The  precise  terms 
of  the  previous  convictions  are  immaterial.     They  might 
be  convictions  of  a  first,  a  second,  or  even  of  a  third  of- 
fence. 

The  Court  repelled  the  objection  and  found  the  libel 
relevant. 

The  case  having  gone  to  trial,  the  charge  was  found 
not  proven. 


PERTH,  April  12. 

•  1865. 

Jtu^et^^TBE  Lord  Ju8ticx«-Clerk  and  Lord  Cowak. 
Hbr  Maje8Tt'0  Advooatb — Thonu  A  J). 

AGAINST 

WxLLiAU  CisAXK.'^Brand. 

RiPE — ^Indictment — Releyanct. — In  an  indictment  charging  Rape, 
as  also  assanlt  with  intent  to  ravish,  the  injured  person  was  described 
as  '  in  the  fbll  poMession  of  all  her  faculties  except  the  &calt j  of 
'  apeeohy  as  regards  which  she  haa  a  defect  or  impedimeat,  or  a 
'  person  of  weak  or  imbecile  intellect,'  and  it  was  alleged  that  the 
Tiolence  was  committed  fcxroibly  or  against  her  will,  or  notwith- 
standing such  resistance  on  her  part  as  her  weak  and  imbecile 
intelleet  enabled  her  to  offer,  and  without  her  will.  Objection 
that  these  alternative  allegations  involved  imusual  latitude— repeJZedl 

WiLUAM  Clabk  was  indicted  and  accused —  wnium 

Clark. 


That  albeit,  by  the  laws  of  this  and  of  every  other  well-governed     Perth, 
realm,  Rape,  as  also  Assault  with  intent  to  Ravish,  are  crimes  of  an      Ybs5, 
hdnoos  nature  and  severely  punishable:   Yet  tbub  it  is  and  op-^r- — — 
▼BEiTT,  that  you  the  sud  William  Clark  are  guilty  of  the  said  crime  ' 

of  n^ie,  or  of  the  saiderime  of  assault,  aggravated  as  aforesaid,  actor  or 
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No.  10.     art  and  part :  In  so  fab  as,  on  the  5th  day  of  November  1864,  or  on 

C?ipkr    *^°®  ^'  ^*^®'  °^  *^®  ^*y®  ^^  *^**  month,  or  of  October  immediately  pre- 
p^^^ — ceding,  or  of  December  immediately  following,  at  or  near  the  well 
April  12.   known  as  the  Dip  Well,  sitaated  in  a  field  called  the  Com  Field,  or 
^^^^*      Com  Yard  Field,  on  the  farm  of  Beley,  in  the  Parish  of  Denino,  and 
Rape,&c.  county  of  Fife,  then  and  now  or  lately  occupied  by  John  Geddes, 
farmer,  then  and  now  or  lately  residing  there,  and  which  well  ia 
situated  ninety  yards  or  thereby  to  the  southward  of  the  house  or 
premises  at  Beley  Cotton,  in  the  parish  of  Denino  aforesaid,  then  and 
now  or  lately  occupied  by  Alexander  Doctor,  farm-servant,  then  and 
now  or  lately  residing  there,  you  the  said  William  Clark  did,  wickedly 
and  feloniously,  attack  and  assault  Robina  Smith  or  Trail  or  Duncan, 
then  and  now  or  lately  residing  with  the  said  Alexander  Doctor,  a  per- 
son in  the  full  possession  of  all  her  faculties,  except  the  faculty  of 
speech,  as  regards  which  she  has  a  defect  or  impediment,  or  a  person 

or  weak  or  imbecile  intellect,  and  seize  hold  of  her,  &c. 

Then  followed  an  alternative  charge  of  assault  with 
intent  to  ravish. 

Brand  for  the  panel  objected  to  the  alternatives  in 
the  minor  proposition  of '  a  person  in  the  full  possession 
*  of  all  her  faculties,  except  her  faculty  of  speech,  as  re- 
'  gards  which  she  has  a  defect  or  impediment,  or  a  per- 
'  son  of  weak  or  imbecile  intellect.'  These  alternative 
allegations  involved  an  unusual  latitude,  and  the  prose- 
cutor was  bound  to  choose  which  of  the  two  he  proposed 
to  establish.  He  referred  to  the  case  of  Hugh  Mac- 
namara.  High  Court,  July  24, 1864,  Arkley,  p,  521. 

Thoms  having  replied  for  the  prosecution — 

The  Court  repelled  the  objection,  and  held  the  libel 
relevant. 

The  panel  pleaded  not  guilty,  and  the  case  went  to 
trial.  The  jury  unanimously  found  the  panel  guilty  of 
rape  as  libelled. 

Sentence — ^Twenty-one  years*  penal  servitude. 
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Hbr  Majesty's  Adtocatb — Thoma  A.  Z>. 

AGAIKST 

Robert  Lawsom — Brand. 

Wilful  Fxrb-Raibing — Sbttino  Fibb  to  Furniture  with  Intent 
TO  Defbauo  Cbbditobs^ Indictment — Rblbvancy. — An  In- 
dictment charged  Wilful  Fire- Raising  •<,  as  also  the  wickedly  and 
feloniously  Setting  Fire  to  Articles  of  Furniture  and  other  effects 
in  any  house  or  other  premises,  with  the  wicked  and  felonious  in- 
tent of  defrauding  any  individual  who  has  affected  the  same  hy 
sequestration  or  other  legal  diligence — OhjeeUon  sustained^  that  the 
second  charge  was  irrelevant,  in  respect  it  did  not  set  forth  an  in- 
dictable offence,  and  the  charge  struck  out  of  the  indictment. 

Robert  Lawson  was  indicted  and  accused —  l!\'*' 

Robert 
Lawson. 

That  albett,  by  the  laws  of  this  and  of  every  other  well-governed  p  ^ — 
realm,  Wilful  Fire- Raising ;  As  also  the  wilfully,  wickedly,  and  April  12. 
feloniously  S  *tting  Fire  to  Articles  of  Furniture  and  other  effects  in  ^^^^' 
any  house  or  other  premises,  with  the  wicked  and  felonious  Intent  of  -.^'^^^ 
Defrauding  any  individual  who  has  affected  the  same  by  sequestra-  tug^  &o, 
tion  or  other  legal  diligence,  are  crimes  of  an  heinous  nature,  and 
severely  punishable :  Yet  true  it  is  and  of  vebitt,  that  you  the 
said  Robert  Lawson  are  guilty  of  the  said  crimes,  or  of  one  or  other  of 
them,  actor,  or  art  and  part :  In  so  far  as,  you  the  said  Robert  Law* 
son,  being  tenant  of  a  room  or  apartment  and  garret  in  the  upper 
storey  of  a  building  occupied  as  dwelling-houses  situated  in  or  near 
Leslie  Street,  in  or  near  Blairgowrie,  in  the  parish  of  Blairgowrie, 
sod  shire  of  Perth,  at  a  yearly  rent  of  £3  sterling,  payable  at  the 
term  of  Whitsunday  yearly,  and  to  which  room  or  appartment  and 
garret  entrance  is  had  by  a  court  leading  off  Croft  Lane,  in  or  near 
Blairgowrie,  and  which  building  is  the  property  of  James  Robertson, 
now  or  lately  residing  at  or  near  Dalnabreck,  in  the  parish  of  Kirk- 
michael,  and  shire  of  Perth,  and  sequestration  for  the  rent  to  become 
due  by  you  as  at  the  term  of  Whitsunday  1865,  being  the  sum  of  £3 
sterling,  at  the  instance  of  the  said  James  Robertson,  having  been 
awarded  against  you  and  your  furniture  and  other  effects  by  the  Sheriff- 
substitute  of  Perthshire,  on  or  about  the  11th  day  of  November  1864, 
and  the  said  warrant  having  been  carried  into  effect  on  or  about  the 
said  1 1th  day  of  November  1864,  and  your  furniture  and  other  effects 
having  thus  been  affected  by  the  said  sequestration,  you  the  said 
Robert  Lawson  did  thereafter  threaten  to  destroy  the  same,  and  the 
said  room  or  apartment  and  garret,  or  one  or  other  of  them,  by  fire. 
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No.  11.     and  did  (1.),  on  the  12th  or  13th  day  of  Noremher  1864,  or  on  one  or 

Lawson.    <>^^®^  ^^  ^^®  ^7^  ^^  ^^^^  month|  or  of  October  immediately  preceding, 
p     .  —  or  of  December  immediately  following,  wilfully,  wickedly,  and  feloni- 

April  12.  ously  set  fire  to  the  fomitore  and  other  effects  belonging  to  yon  in  the 
^^^^'  said  room  or  apartment  so  occupied  by  you,  which  had  been  affected 
Wilful     by  the  said  sequestration,  or  part  thereof,  by  applying  a  lighted  lamp, 

ing,  &c.     ^^  some  other  ignited  substance  to  the  prosecutor  unknown,  to  some 
straw  or  chaff,  or  some  other  combustible  substance  in  the  said  room 
or  apartment  to  the  prosecutor  unknown,  or  in  some  other  way  to  the 
prosecutor  unknown,  and  the  said  fire  did  take  effect,  and  did  bum 
and  destroy  the  said  furniture  and  other  effects  belonging  to  yon,  which 
had  been  affected  by  the  said  sequestration,  or  part  thereof;  and 
this  you  the  said  Robert  Lawson  did,  with  the  wicked  and  felonious 
intent  of  defrauding  the  said  James  Robertson :  Likeab  (2.),  yon  the 
flMud  Robert  Lawson  did,  time  aboTe  libelled,  wilfully,  wickedly,  and 
feloniously  set  fire  to  the  said  room  or  apartment,  by  applying  a 
lighted  lamp,  or  some  other  ignited  substance  to  the  prosecutor  un- 
known, to  some  straw  or  chaff,  or  some  other  combustible  substance 
in  the  said  room  or  apartment  to  the  prosecutor  unknown,  and  the 
said  fire  did  take  effect,  and  did  bum  and  destroy  the  said  room  or 
apartment  occupied  by  yon  as  aforesaid,  and  the  floor  and  roof  thereof 
the  property  of  the  said  James  Robertson;  and  did  also  extend 
to  and  bum  and  destroy  the  whole  or  a  great  portion  of  the  roof  of 
other  two  rooms  or  aparUnents  in  the  said  upper  storey  of  the  said 
building,  which  were  then  or  lately  before  oocujued  by  Elisabeth  Pal- 
mer or  Ayson,  widow,  then  or  lately  before  residing  there,  and  were 
also  the  property  of  the  said  James  Robertson ;  and  did  also  extend 
to  and  bum  and  destroy  a  portion  of  the  roof  of  the  adjoiaing  or 
neighbouring  tenant^  also  die  property  of  the  said  James  Robertsoo, 
and  then  or  lately  before  occupied  by  Hector  McDonald,  labourer,  then 
and  now  or  lately  residing  there ;  and  the  said  fire  having  been  dis- 
oorered,  was  by  the  exertions  of  well-disposed  persons  subdued  and 
extinguished :  And  you  the  said  Robert  Lawson,  being  eonscioiis  of 
your  guilt  in  the  premises,  did  abscond  and  flee  from  juatiee. 

Brand  for  the  panel,  objected  to  the  relevancy  of  the 
second  charge  in  the  major  proposition,  charging  the 
felonious  setting  fire  to  furniture  which  had  been  seques- 
trated, and  to  the  corresponding  part  of  the  minor. 
He  contended  that  if  it  be  a  criminal  charge  at  all  it  is 
malicious  mischief,  and  not  a  fraud  of  the  same  class  as 
that  committed  against  insurers  against  fire. 

ThoMS,  for  the  prosecution,  finding  that  the  Court 
were  disposed  to  sustaiu  the  objection,  departed  from 
the  second  charge. 
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The  libel  as  restricted  was  found  relevant. 
The  panel  pleaded  Not  Guilty. 
The  Jury,  by  a  majority  found  the  panel  guilty. 
Sentence,  Ten  Years'  Penal  Servitude. 
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WEST  CIRCUIT. 


INVERARAY. 


Judge  —  Lord  Neaves. 
Her  Majesty's  Advocate — A.  MoncriefA.D. 


AGADYST 


Allan  Shaw — Brand. 


No.  11. 

Robert 
Lawson. 

Perth. 

April  12. 

1866. 

WUful 
Fire-Rais- 
ingy  &.C 


April  19. 
1865. 


Citation — Indictment — Police-Const  able.*— -Held  incompetent  for  a 
polioe-constable  to  cite  a  panel  to  appear  and  answer  to  an  indict- 
ment in  the  Justiciary  Court. 

Allan  Shaw  was  accused  of  sheep-stealing.  no.  12. 

AlUuu 
Shaw. 

Brand  for  the  panels  objected  that  he  had  not  been  ^^^^^^ 
duly  cited,  the  indictment  having  been  served  upon  him  -^p.^^ ®- 
by  a  police-constable,  and  not  by  a  sheriff-oflScer — 11    ^^^' 
and  12  Vict.  c.  19,  sect.  6.  steZ"g. 

MoKCRiEFF  for  the  prosecution,  contended  that  under 
the  General  Police  Act  (25th  and  26th  Vict.  c.  101,  sect. 
419),  power  to  serve  criminal  warrants  was  conferred 
upon  police-constables. 

The  Court  found  '  that  the  said  execution  is  invalid, 
'  whether  under  the  Act  11th  and  12th  Vict.  c.  79,  or  the 
'  General  Police  Act,'  and  therefore  dismissed  the  libel 
and  ordered  the  panel  to  be  set  at  liberty. 


TOL.  y. 
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ifeyi,  GLASGOW. 

Judge— hoKD  Neayss. 
Hbb  Mubbtt's  Advocatb — A,  Monerieff  A.D. 

▲aAINST 

Jame8  OaviN|  Robert  Whttelaw,  John  Whitelaw,  Philip  Prlin, 
James  O'Domnell,  John  O'Hair^  John  For,  John  Hollands,  and 
Thomas  Kelly. — MiUer^-^.  C.  Smith — B.  V.  Campbell — Neaves, 

Mobbing  and  Rioting — Mubder — Assault — Indictment — Rele- 
VANCY.-^Terms  of  an  indictment  charging  certain  individuals  with 
^  mQ|)bing^  and  rioting,  as  also  murder,  as  also  assault^'  which  held 
not  relevant  to  support  a  charge  of  the  crimes  of  murder  or  assault 
apart  from  the  crime  of  mobbiog  •nd  rioting. 

jfo.  IS.        ^^^^  panels  were  mdicted  and  aceused — 

James 
QaTtn  and 
Others.        That  ALBEIT,  &C.,  Mobbing  and  Rioting;  as  also  Murder;  as  also 

Glasgow.  Assault,  especialij  when  committed  by  cutting  or  stabbing  and  to  the 
^8AS^*  effusion  of  blood  and  severe  injury  of  the  person,  are  crimes  (^  an 
■  * —  heinous  nature,  and  severely  punishable:  Yet  tbue  it  is  and  of 
and  Rio^  YEBiTT,  that  you,  the  said  Jamea  Gavin,  £e*,  are,  all  and  eadi  or  one 
^^  &^  or  more  of  you,  guilty  of  the  said  crime  of  mobbing  and  rioting,  and 
of  the  said  crime  of  murder,  and  of  the  said  crime  of  assault,  aggra- 
vated as  aforesaid,  or  of  one  or  more  of  said  crimesy  actors  or  actor,  or 
ai|t  and  part :  In  so  fab  as,  on  the  13th  day  of  February  1865,  .... 
a  mob  or  great  number  of  riotous  or  evil-disposed  persons,  of  which 
you,  the  said  James  Gavin,  &c.,  all  and  each  or  one  or  more  of  you, 
formed  part,  did  wickedly- and  feloniously,  in  or  near  the  village  of 
Dykehead,  in  the  parish  of  Sbotto  and  shire  of  Lanark,  assemble  for 
the  unlawful  pjupose  of  assaulting^  maltreating,  and  iiguring  a  number 
of  the  lieges  then  in  or  near  Dykehead  aforesaid,  who  were  or  wece 
supposed  by  the  said  mob  or  great  number  of  riotous  and  evil-disposed 
persons  to  be  protestants,  or  for  some  other  unlawful  purpose  to  the  pro- 
secutor unknown,  and  the  said  mob  or  number  of  riotous  and  evilniiii- 
posed  persons,  being  armed  in  whole  or  m  part,  in  pursuance  o£  their 
unlawful  purpose  above  libelled,  with  knives,  or  other  shasrp  and  cutting 
instruments  to  the  prosecutor  unknown,  sticks,  paling  stobs,  and  skull- 
crackers,  or  other  lethal  weapons  to  the  prosecrtor  unknown,  did  then 
and  there,  conduct  themselyes  in  a  riotous,  tumultuous,  and  menacing 
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nuDiier,  to  the  diatnrbaD^  of  the  public  peace,  and  the  great  terror    N*.  ll. 
and  alarm  of  the  lieges,  and  did,  in  pnrBuance  of  their  said  anlawful  qi^^j^^ 
pmpoae,  then  and  there  wickedly  and  felonionsly,  attack  and  asaault    Others 
a  number  of  the  lieges,  and  did  strike  them  with  sticks,  paling  stobs,    QiMg^». 
and  skuIl-cnKskers,  or  other  lethal  weapons  to  the  prosecutor  unknown,     ^f|!^ 

and  did  cut  or  stab  them  with  knires  or  other  sharp  and  cutting  in- : — 

strnmeats  to  the  prosecutor  unknown,  and  did  otherwise  maltreat  and  ^^^  iJ^ 
abuse  them.  ing,  Sm, 

Then  followed  five  special  charges,  the  first  of  which 
was  as  follows : — 

In  partionlar  (1.),  the  said  mob  or  great  number  of  riotous  and  evil- 
disposed  persons  did,  time  and  place  above  libelled,  wickedly  and 
feloniously  attack  and  assault  John  Barclay,  a  coUier,  then  residing 
in  or  near  Dykehead  aforesaid,  now  deceased,  and  did,  with  'a  sknll- 
CFBcker,  and  with  sticks,  and  paling  stobs,  or  one  or  more  of  them,  or 
with  some  other  lethal  weapons  to  the  prosecutor  unknown,  strike  him 
one  or  more  blows  on  his  head  and  other  parts  of  his  person,  and  did 
with  a  knife,  or  other  sharp  and  cutting  instrument  to  the  prosecutor 
unknown,  cut  or  stab  him  on  his  chest,  whereby  he  was  mortally  in- 
jured, and  immediately  or  soon  thereafter  died,  and  was  thereby  mur- 
dered by  the  said  mob  or  great  number  of  riotous  and  evil-disposed 
persons. 

The  2d,  3d,  and  5th  charges  were  in  similar  terms, 
except  that  they  charged  assault  merely.  The  4th 
charge,  in  addition  to  assault,  charged  the  aggravation 
libelled  in  the  major  proposition.  The  indictment  pro- 
ceeded : — 

And  all  this,  or  part  thereof,  the  sud  mob  or  great  number  of  riot- 
008  and  evil-disposed  persons  did,  in  execution  of  the  unlawful  purpose 
above  libelled,  or  for  some  other  unlawful  purpose  to  the  prosecutor 
anknown :  And  you,  the  said  James  Gavin,  &c.,  were  all  and  each 
or  one  or  more  of  you,  present  at,  aiding  and  abetting,  and  actively 
engaged  with  the  said  mob  or  great  number  of  riotous  and  evil-dis- 
poaed  persons,  in  the  unlawful  acts  of  mobbing  and  rioting,  and  of 
assaulti  and  of  murder  above  libelled,  or  one  or  more  of  them,  and  are, 
aD  and  each  or  one  or  more  of  you,  thereby  guilty  of  the  said  crimes, 
or  one  or  more  of  them. 

Counsel  for  the  panels  olijected — 
1.  The  locus  libelled  in  the  five  special  charges  was 
too  Ysgue.    ^me  latitude  might  possibly  be  allowed  in 
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^MDM    ^^^  general  charge  of  mobbing  and  rioting  as  a  distinct 
GjTin  and  offcnce^  but  in  charges  such  as  these,  which  referred  to 
Q^^^^  individual  acts,  one  of  them  too  of  the  gravest  character, 
May  4.    the  prosecutor  was  bound  to  give  the  most  precise  sped- 
^Q^^^^/     fication.  Such  vagueness  might  materially  prejudice  the 
^  ^^^  panels  in  proving  an  alibi — Hume  ii.  p.  206,  ef  seq.  ; 
Alison's  Princ.  pp.  257-64.     2.  It  was  evident  from 
the  terms  of  the  subsumption  that  the  Crown  meant  to 
ask  a  conviction  against  the  panels  of  murder  and  assault, 
as  substantive  and  independent  crimes,  apart  from  mob- 
bing and  rioting.    The  narrative  in  the  minor  would 
not  support  such  a  case.     The  special  charges  of  murdar 
and  assault  should  therefore  be  struck  out  of  the  indict- 
ment as  irrelevant.     3.  Specially,  the  charge  of  murder 
was  irrelevant,  because  it  was  not  averred  that  the  mob 
was  actuated  by  a  purpose  to  commit  murder.     Murder 
was  not,  like  assault,  involved  in  the  legal  de6nition  of 
mobbing  and  rioting  ;  it  was  an  extraordinary  act,  and 
had  the  effect  of  raising  mobbing  and  rioting  to  a  capital 
crime.     A  murderous  purpose  on  the  part  of  the  mob 
must  therefore  be  distinctly  and  specially  averred.   This 
was  the  uniform  practice  where  such  crimes  as  fire-rais- 
ing, stouthrief,  &c.,  were  charged  against  a  mob,  and  a 
fortiore  it  ought  to  have  been  followed  here — Hume, 
vol.  p.  425-6-7  ;  Alison,  vol.  i.  p.  515 ;  Thomas  Wild 
and  Others,  Jedburgh,  Sept.  14,  Irvine,  vol.  i.  p.  553. 

The  Advocate-Depute  replied  to  all  the  objections, 
and  cited  the  cases  of  George  Smith  and  Others,  Glasgow, 
May  3,  1848,  Arkley,  p.  473  ;  James  Farquhar  and 
Others,  Aberdeen,  April  30, 1861,  Irvine,  vol.  iv.  p.  28  ; 
William  Gibson  and  Others,  High  Court,  Dec.  28,  1842, 
Broun,  vol.  i.  p.  486  ;  Alexander  Orr  and  Others,  High 
Court,  Nov.  10,  1856,  Irvine,  vol.  ii.  p.  502  ;  Michael 
Hart  and  Others,  High  Court,  Nov.  10,  1854,  Irvine, 
vol.  i.  p.  574. 

Lord  Neaves  (after  consultation  with  Lord  Deas,  who 
was  presiding  in  the  other  Court)  said,  he  did  not  think 
that  all  the  objections  were  well  founded,  1?ut  there  was 
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one  which  he  could  not  overlook.     What  might  be  the    No.  is. 
nature  of  the  case  upon  the  evidence  he  could  not  tell,  G«Tin  and 

but  under  this  indictment,  as  it  was  charged,  it  would ^ 

certainly  be  competent  for  the  jury  to  return  a  verdict  of   m^^a!' 
murder  against  the  panels,  without  mobbing  and  riot-     ^*''*- 


ing ;  and  if  that  verdict  were  returned,  he  would  have  an/iuot  - 
no  alternative  but  to  pronounce  a  capital  sentence.  He  "** 
must  guard  against  such  a  result,  and  in  doing  so  he 
knew  that  he  was  not  guarding  against  anything  which 
the  public  prosecutor  did  not  wish  himself  to  be  guarded. 
Several  criticisms  might  be  made  upon  the  indictment, 
but  upon  the  whole  he  thought  that,  as  an  indictment 
for  mobbing  and  rioting,  and  for  the  crimes  of  murder 
and  assault  as  committed  by  the  mob,  it  contained  rele- 
vant charges.  With  regard  to  the  objections  stated  as 
to  a  special  purpose,  he  did  not  think  it  was  necessary 
to  set  forth  as  a  purpose  a  purpose  of  murder  ;  a  pur- 
pose of  inflicting  grievous  bodily  injury  would  be  suffi- 
cient to  make  the  persons  constituting  the  mob  respon- 
Bible  for  the  ulterior  consequences. 

The  Court  therefore  found  the  libel  not  relevant  to 
support  a  charge  against  the  panels  of  the  crimes  of 
murder  or  assault,  apart  from  the  crime  of  mobbing  and 
rioting,  but  quoad  ultra  found  the  libel  relevant. 

The  panels  pleaded  Not  Guilty,  and  the  case  went  to 
trial.  After  the  evidence  had  been  led,  the  jury  re- 
turned a  verdict  finding  Gavin  guilty  of  mobbing  and 
rioting  and  assault ;  Kobert  and  John  Whitelaw,  Phlin, 
and  Eelly  guilty  of  mobbing  and  rioting  ;  and  O'Don- 
nell,  Reilly,  and  Hollands  also  guilty  of  mobbing  and 
rioting,  but  with  a  recommendation  to  the  leniency  of 
tbe  Court.  The  charges  against  O'Hare  and  Foy  were 
found  not  proven. 
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SOUTH    CIRCUIT. 

Hay  4,  JEDBURGH. 

1865. 

Judgt9    LoBDS  ABmiXLLJLM  AKD  Jkbvuwoodb. 
John  Scott  and  OthbbB|  AppeUants — Ccwan. 

▲OAIV8T 

Chables  Stbyemson,  Bespondent^-A.  Moncri^. 

kVF^hh — ALTEBNATiYEGBAROB — GoMTICTION — WaBRAIIT. SeTertl 

peraons  were  charged  with  breach  of  the  Public  Peace,  as  also 
Assanlt,  *  or  one  or  more  of  the  same  crimes.'  The  Sheriff- Snbsli* 
tute  fowid  him  guilt j.  An  appeal  to  this  sentence  suspended,  on 
the  ground  of  uncertainty  as  to  the  crime  of  which  the  aoensed  had 
been  convicted. 
Questtbfi,  Whether  a  warrant  to  apprehend  and  cite  the  accused  was 
goody  the  Statute  giving  power  to  apprehend  or  cite. 

i^o.  14.        This  was  an  appeal  against  a  judgment  pronounced 

g^J^JJ^  by  the  SheriflF-Substitute  of  Boxbuighshire,  on  a  oom- 

jedimxgb.  plaint  at  the  instance  of  the  respondent^  procurator- 

^g^^    fiscal^  setting  forth  that  the  appellants  '  had  all  and  each 

j^  ^     '  or  one  or  more  of  them^  been  guilty  of  the  crime  of 

'  breach  of  the  public  peace,  ha  also  of  the  crime  of 

'  assault,  or  of  one  or  other  of  said  crimes,  actors  or 

'  actor,  or  art  and  part.' 

The  appellants  having  been  found  guilty  appealed  to 
the  Circuit  Court,  when — 

Cowan  argued  (1.)  That  the  appellants  were  not  pro- 
perly cited.  They  had  been  apprehended,  declarations 
had  been  taken  from  each  of  them,  and  they  were  ad- 
mitted to  bail.  Under  these  circumstances  it  was  the 
duty  of  the  public  prosecutor  to  give  them  the  usual 
inducicB  of  six  days,  instead  of  a  short  notice  of  forty- 
eight  hours,  which  only  applied  to  Police  cases ;  that 
they  wished  to  have  counsel  to  defend  them  at  the  trial, 
but  this  was  prevented  by  the  short  notice,  and  they 
were  accordingly  undefended.     (2.)  The  warrant  was 
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bad,  in  respect  that  it  gave  power  both  to  apprehend   ^^^ 
and  to  cite,  while,  from  the  terms  of  the  schedule  an-  steveMcm. 
nexed  to  the  Act  9th  Geo.  IV,  c  29^  under  which  this  ^^"^ 
complaint  was  brought,  it  would  appear  that  power  was     >8g& 
given  to  apprehend  or  dte,  not  both,  and  an  alternative   Appml 
warrant  ought  to  be  placed  in  the  hands  of  an  officer 
for  execution.     (S.)  That  the  setitence  was  bad,  in  so 
far  as  it  found  the  appellants  '  guilt/  under  a  complaint 
which  charged  them  with  breach  of  the  public  peace,  as 
aIso>  the  6rime  of  assault,  '  or  one  or  other  of  said  crimcto. ' 
The  general  finding  of  the  Sheriff-Substitute  under  this 
complaint  thus  embraced  an  alternative  which  rendered 
it  doubtful  what  was  the  crime  of  which  the  accused 
had  been  foond  guilty. 

The  Court  intimated  that  thc^  desired  to  hear  aigu- 
ment  only  on  the  question  raised  in  the  third  ground 
of  appeal. 

MosiSBafFy  for  the  respondent,  contende(}^-^That  the 
judgment  of  the  Sheriff  finding  the  accused  persons 
'  guilty,'  was  the  siame  as  a  general  verdict  by  a  juiy, 
finding  the  accused  '  guill^y  as  libelled.'  Yerdiots  on 
indictments  framed  in  precisely  the  eame  way  as  this 
oomplaint,  were  frequently  returned  by  june^  in  the 
Court  of  Justiciary.  These  verdicts  were  entered  on 
the  record  iti  general  terms,  and  sentences  followed  on 
them.  The  observations  of  Lord  Moncrieff  in  the  oase 
o{  Sharp  v.  Dykes,  High  Court,  Feb.  16,  1843,  Btovltx, 
vol.  i.  p.  521,  were  referred  to. 

The  Court  was  of  opinion  that  the  conviction  was 
bad,  in  respect  of  the  alternative  finding  pronounced  by 
the  Sheriff-Substitute^  The  third  objection  was  there* 
fore  sustained.  No  opinion  was  expressed  as  to  the 
other  grottiids  of  appea} ;  but  an  opinion  was  indicated 
that  the  practice  of  putting  alternative  Warrants  into  tlie 
hands  of  officers  fot  esf Mention,  thereby  leaving  the  mat- 
ter to  their  discretion,  ought  as  much  as  possible  to  be 
avoided. 
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'l^sir'"  HIGH   COURT. 

Present, 
Thb  Lord  JusTicE-CLratK. 

Lords  Abdmillan  and  Jerviswoode. 

Her  Majesty's  Advocate — SoL^Cfen.  Young — OiffardA.D.-^ 

Crichton  A,D. 

AGAINST 

Edward  William  Pritchard— il.  R.  Clark — WtUaon — Brand, 

Murder — Separation  of  Charges — Evidence — Precognition — 
Hearsay — Notice — Sentence. — Circumstances  in  which,  in  an 
indictment  libelling  two  charges  of  murder  by  poison,  a  motion  on 
the  part  of  the  panel  that  the  charges  should  be  taken  separately 
was  refused. 

2.  Medical  witnesses  on  both  sides  allowed  to  remain  in  Court,  on 
condition  that  they  should  withdraw  while  evidence  of  medical  or 
scientific  opinion  was  being  given. 

3.  Question  proposed  to  be  put  to  a  witness  disallowed  by  the  Court, 
;                                            as  comprehending  an  enquiry  into  what  the  witness  had  stated  on 

precognition. 

4.  Objection  to  a  certain  line  of  examination  as  involving  hearsay 
evidence— repelled. 

5.  In  a  charge  of  murder  by  the  panel  of  his  wife  and  her  mother  it 
was  proposed  by  the  prosecutor  to  ask  a  witness,  a  female  servant 
in  the  house,  whether  during  a  time  stated,  the  wife  had  seen  the 
panel  use  any  familiarities  with  witness.  Question  objected  to  as 
leading  to  a  separate  line  of  inquiry,  of  which  no  notice  had  been 
given — ^but  allowed  under  the  circumstances. 

6.  The  witness  having  deponed  that  she  had  been  with  child  to  the 
panel,  and  that  she  had  a  miscarriage,  held  incompetent  to  ask 
whether  the  panel  gave  her  anything  to  cause  the  miscarriage,  there 

No.  15.         being  no  notice  in  the  indictment  of  any  such  charge, 
^itdbaid  '^'  ^  pAQol  convicted  of  two  charges  of  murder  by  poison — sentence, 
death. 

Hizh  Court. . 
Jidy  S— 7. 

^figg'        Edward  William  Prttghabd  wob  charged  with  the 

M  urder.     ^^016  of  mutder — 
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In  80  FAB  AB,  ( 1. )  on  one  or  more  ooeaBions  between  the  10th  and  25th    No.  15. 
days  of  February  1865  indoBiTe,  the  particular  oocasiona  or  occasion  pritohard.* 


being  to  the  prosecutor  unknown,  within  or  near  the  dwelling-house  ■ 
in  or  near  Clarence  Place,  Sauchiehall  Street,  Glasgow,  then  occupied  j^jy  9^7. 
by  you  the  siud  Edward  William  Pritchard,  you  did,  wickedly  and  ^^^- 
feloniously  administer  to,  or  cause  to  be  taken  by  Jane  Cowan  or  Murder. 
Taylor,  now  deceased,  wife  of  Michael  Taylor,  now  or  lately  silk  and 
Isoe  merchant,  then  residing  in  or^  near  Lauder  Road,  in  or  near 
Grange,  Edinburgh,  and  now  or  lately  residing  with  Ann  Taylor  or 
Cowan  in  or  near  High  Street  Musselburgh,  in  the  shire  of  Edinburgh, 
in  tapioca,  and  in  porter  or  beer,  and  in  a  medicine  called  Battley's 
sedative  solution,  or  one  or  more  of  them,  or  in  some  medicine  to  the 
prosecutor  unknown,  or  in  some  article  or  articles  of  food  or  drink  to 
the  prosecutor  unknown,  or  in  some  other  manner  to  the  prosecutor 
unknown,  tartarised  antimony  and  aconite  and  opium,  or  one  or  mpre 
of  them,  or  some  other  poison  or  poisons  to  the  prosecutor  unknown ; 
lod  the  said  Jane  Cowan  or  Taylor  having  taken  the  said  tartarised 
mtimony  and  aconite  and  opium,  or  one  or  more  of  them,  or  other 
poison  or  poisons,  so  by  you  administered,  or  caused  to  be  faken,  did 
in  consequence  thereof  die  on  or  about  the  25th  day  of  Februai^  1865, 
and  was  thus  murdered  by  you  the  said  Edward  William  Pritchard : 
L1KBA8,  (2.)  On  repeated  occasions,  or  on  one  or  more  occasions,  be- 
tween the  22d  day  of  December  1864  and  the  18th  day  of  March  1865 
iodnsive,  and  in  particular  on  the  8th,  9th,  and  21st  days  of  February 
1865,  and  on  the  13th,  14th,  15th,  16th,  17th,  and  18th  days  of 
March  1865,  the  particular  occasions  or  occasion  being  otherwise  to 
the  prosecutor  unknown,  within  or  near  the  said  dwelling-house  in  or 
near  Clarence  Place,  Sauchiehall  Street,  Glasgow,  then  occupied  by 
you  the  said  Edward  William  Pritchard,  you  did,  wickedly  and 
feloniously,  administer  to,  or  cause  to  be  taken  by  Mary  Jane  Taylor 
or  Pritchard,  now  deceased,  your  wife,  and  then  residing  with  you,  in 
egg-flip,  and  in  cheese,  and  in  porter  or  beer,  and  in  wine,  or  one  or 
more  of  them,  or  in  some  medicine  to  the  prosecutor  unknown, 
or  in  some  articles  or  article  of  food  or  drink  to  the  prosecutor 
imknown,  or  in  some  other  manner  to  the  prosecutor  unknown, 
tartarised  antimony  and  aconite,  or  one  or  other  of  them,  or  some  other 
poison  or  poisons  to  the  prosecutor  unknown ;  and  the  said  Mary  Jane 
Taylor  or  Pritchard  having  taken  the  said  tartarised  antimony  and 
•conite,  or  one  or  other  of  them,  or  other  poison  or  poisons,  so  by  you 
administered  or  canjsed  to  be  taken,  did  in  consequence  thereof  die  on 
or  about  the  10th  day  of  March  1865 ;  and  was  thus  murdered  by  yon 
the  said  Edward  William  Pritchard. 


Watson,  for  the  panels  moved  for  separation  of  the  trial 
of  the  two  charges.    He  did  not  found  the  motion  on  the 
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EdJ^*w  gr^^^d  ^f  *^®  incompetency  of  proceeding  with  the  trial 

pritchMd.'  of  the  two  charges  together,  hut  it  was  a  matter  of  dis- 

J^«|»J>^^cretion  for  the  Court.— Hume,  vol.  ii.  p.  171-2  ;  Mac- 

i86^»     kenzie's  Laws  and   Customs  of  Scotland  in  Matters 

Harder.    Criminal,  Tit.  19,  sect.  7,  WiUiam  Burke  and  Helen 

MacdougaU,  1828,  (separate  report) ;  Elizabeth  Jeffray. 

Glasgow,  April  30,  1838,  Swinton,  vol.  ii.   p.   113  ; 

John  Tliomson^  Glasgow,  Dec.  22,  1857,  Irvine,  vol.  ii. 

p.  747. 

The  Solicitor-Gekeral  for  the  prosecution  answered — 
The  two  murders  charged  are  inseparable  parts  of  the 
s^^me  story,  and  ought  to  be  tried  together. 

Clark  for  the  panel,  in  reply — The  danger  to  the 
prisoner  is,  that  though  there  may  not  be  independent 
evidence  sufficient  to  prove  either  of  the  chaises,  yet 
taking  the  two  together,  the  Jury  may  hold  that  there 
is  enough  to  prove  both. 

The  motion  was  refused. 

The  Panel  pleaded  not  guilty. 

Sir  Archibald  Alison,  Bart.,  Sheriff  of  Lanarkdiire, 
and  Peter  Morton  and  Robert  Wilson,  Clerks  in  the 
Sheriff-Clerk's  Office,  Glasgow,  proved  the  declarations. 

At  this  stage  the  Solicitor-General  moved  that  the 
medical  and  other  scientific  witnesses  for  the  Crown 
should  be  allowed  to  be  present  in  Court  to  hear  the 
evidence,  to  which  motion  Clark  for  the  panel  assented, 
provided  that  the  medical  witnesses  for  both  parties 
should  be  allowed  to  be  present,  and  that  they  should 
be  excluded  from  Court,  while  any  evidence  of  medical 
or  scientific  opinion  was  being  given. 

The  Court  granted  the  motion,  with  the  qualification 
proposed  by  the  prisoner's  counsel. 

Cathbbine  Graham  or  Lattimer.  —  I  was  ten  years  in  the 
prisoner's  service.  I  left  on  the  16th  February  last.  I  was  qook* 
In  October  last,  my  brother  died  at  Carlisle,  I  went  to  Carlisle 
in  consequence.  I  was  away  for  a  fortnight.  Mrs.  Pritchard 
was  liring  in  the  honae  when  1  left,  and  qvdte  well,  so  for  as  I 
knew.    They  were  liting  in  Clareaee  Place,  which  is  a  dtviilon  of 
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Saudiiahsll  Street    WImq  I  ntoniad  Mrs.  Pritohard  wm  eomplain-  ^j|^^*^ 
iag.    She  thought  it  was  a  odd.     Hary  M'Leod  was  in  the  senrioe  pritebard.* 
with  me    no  other  servant    The  house  consisted  of  £mix  floors ;  on  HighCourt' 
the  sank  floor  were  two  bedrooms,  kitchen,  larder,  and  cellar.    Mary  JvlyS-*?. 
M<Leod  and  I  slept  together  on  the  sunk  flat   On  the  next  floor  were      '  ^^' 


the  dining*room  to  the  front ;  oonsnlting-roomi  and  pantry  to  the  back.   Murder. 
Next  were  the  drawing-room,  ante-room,  and  two  bed-rooms,  one  of 
them  called  the  spare  bed-room.  The  other  was  occupied  by  a  boarder, 
Mr  King ;  he  came  in  October.    Next  were  two  bed-rooms,  a  nursery, 
and  small  bed-room.    The  prisoner  and  his  wife  slept  in  one  of  the 
rooms  in  the  top  flat;  one  of  the  children  in  the  other  large  bed- 
room of  the  flat,  the  other  children  in  the  nursery  ;  Thomas  Connell, 
a  boarder,  in  the  small  bed-room.    The  youngest  child,  a  girl  of  five, 
slept  in  the  same  room  with  Panel  and  his  wife.    The  next  is  a  boy 
of  seven.     There  are  five  children  altogether,  the  eldest  about  eleven. 
A  girl,  Jane  Frances,  lived  in  Edinburgh  with  her  grandmother. 
Mrs.  Pritehard  was  not  confined  to  bed  when  I  returned  from  Carlisle, 
but  in  a  few  days  she  took  to  bed,  and  was  confined  generally  for  four 
or  five  days.    She  was  sick  sometimes,  but  I  did  not  see  k.    Mrs. 
Pritehard  told  me  of  it  hersell    She  said  she  was  very  often  sick.    I 
mean  vomiting.    No  medical  man  attended  her  then  that  I  knew  of. 
She  got  a  little  better  after  this.     She  went  to  Edinburgh  to  visit  her 
mother— -in  November  I  think.     She  was  not  then  quite  well,  but  a 
great  deal  better.    She  had  complained  of  vomiting  till  near  the  time 
she  lefl.     She  returned  from  Edinburgh  a  few  days  before  Christmas. 
Her  mother,  Mrs.  Taylor,  and  Miss  Pritehard,  the  eldest  daughter, 
came  with  her.    Mrs.  Pritehard  appeared  then  a  great  deal  better.   It 
would  be  a  week  or  more  afiter  her  return  before  she  bad  any  vomiting* 
Panel  was  living  in  the  house  all  the  time  she  was  away,  and  was 
with  her  before  and  after  that    At  this  later  time  I  have  heard  her 
retehing*-4iot  ofiten — sometimes  also  she  told  me  of  it     She  oom- 
pained  of  being  sick  often  without  being  able  to  tell  any  reason  why. 
I  remarked  it  to  her  also.    It  was  sometimes  after  eating — sometimes 
before.    One  day,  about  three  weeks  after  her  return  from  Edinburgh, 
I  heard  her  retching  in  the  pantry,  on  the  dining-room  floor.     I  gene- 
rally saw  ^ipr  every  day,  and  frrom  the  time  I  heard  her  in  the  pantry 
I  noticed  a  falling  off  in  her  appearance.     She  looked  pale,  and  as  if 
losing  her  strength.    About  this  time  also  she  took  to  her  bed  again. 
I  was  to  have  left  at  Candlemas- Day,  but  Mrs.  Pritehard  was  so  ill  I 
could  not  leave  till  they  got  another  servant.    On  the  1st  February 
she  was  attacked  by  sickness  and  cramp  after  dinner  (which  was 
between  3  and  4),  I  think  Panel  dined  with  her.    This  was  the  day 
she  was  retching  in  the  pantry.    She  rang  the  bell  of  her  own  bed- 
room violently,  and  I  went  up ;  this  was  half-an-hour  after  I  heard 
the  retching  in  the  pantry.    I  went  up,  and  found  her  lying  on  the 
bed  with  her  clothes  on — very  ill.     She  said  she  was  very  ill.    Bhs 
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vl'^'Ji^w  ^^  ^  Catherine  I  have  lost  my  senses— I  was  never  so  bad  before.' 
gSS£^-  The  c»mp  then  came  on  in  her  hands  and  down  her  side,  her  tongoe 
High  Court.  ^^^'  "^^  ^^^^'  ^^  affected.  It  appeared  to  affect  her  speech  a  little, 
July  S~7  .  her  fingers  were  straight  out,  and  the  thumb  turned  under  the  fingers. 
She  seemed  to  have  no  power  over  them.   Her  face  was  rather  flushed. 


Mnrder.    j  ^^^^  ^q^  called  for  Panel,  and  he  came  up,  I  think  from  the  con- 
sulting-room ;  he  went  into  the  bed -room  with  me,  and  gave  her  a 
little  spirits  and  water.     I  don't  remember  his  saying  anything.     He 
rubbed  her  hands  along  with  me.     I  said,  it  was  strange  ;  he  said 
nothing.     Mrs.  Pritehard  complained  of  great  pain  both  from  cramp, 
and  also  in  her  stomach.     I  remained  with  her  half-an-hour  till  the 
cramp  went  off.     I  left  her  about  7  ;  I  think  I  left  panel  with  her.    I 
saw  her  again  between  9  and  10,  she  was  easy  then.     She  was  taken 
to  the  spare-room,  where  Panel  ordered  a  fire,  he  carried  her  down. 
About  11,  I  saw  her,  she  was  better,  but  not  well.    I  saw  her  next 
day  about  11  a.m.  in  bed.     She  was  a  good  deal  better.     She  did  not 
complain  of  anything  then.     She  remained  in  bed  from  that  time  till 
Mrs.  Taylor  came.  *  I  saw  her  every  day.     She  told  me  she  had  been 
sick  during  .those  days.     She  said  nothing  else  in  particalar.     She 
did  not  say  so  every  day.     At  this  time  Mary  M'Leod  took  the  food 
to  her.     I  cooked  it.     I  never  was  told  as  cook  that  her  food  did  not 
lie  on  her  stomach.     Mrs.  Pritchard  told  me  it  was  generally  after 
slops  she  was  sick,  after  tea;  the  tea  was  generally  made  in  the 
dining-room,  and  taken  up  by  Mary  M'Leod.     I  never  knew  her  sick 
till  after  my  return  from  Carlisle.     After  her  mother  came,  she  gene- 
^Ij  got  up  for  a  while  in  the  day,  and  went  into  the  drawing-rooin. 
Dr.  Cowan  came  to  see  her  two  days,  I  think,  before  Mrs.  Taylor ; 
he  staid  all  night,  he  went  away  by  the  evening  train.     Mrs.  Prit- 
chard was  then  in  the  drawing-room,  and  panel  was  with  her.     It  was 
either  the  night  Dr.  Cowan  left,  or  the  night  after  that,  that  Mrs. 
Pritchard  had  her  first  cramp,  and  told  me  she  was  insensible.     The 
second  time  she  was  taken  ill  with  cramp  was  about  midnight.   I  was 
not  in  bed.     I  heard  her  cry  out.     She  was  back  again  into  her  own 
bed-room  by  this  time.     She  would  be  in  the  spare  bed-room  about  a 
fortnight.    The  second  attack  was  before  her  mother  came.     I  am 
satisfied  now  I  was  confusing  the  two  attacks,  and  that  Ibis  second 
attack  was  the  one  that  occurred  after  Dr.  Cowan's  leaving.     On  this 
second  occasion  I  went  up  stairs  and  found  Mrs.  Pritchard  in  bed,  in 
great  pain.    Panel  was  with  her.   She  said  she  had  taken  chloroform. 
She  was  mudi  excited.     Panel  was  quite  calm — ^he  stood  by  and  tried 
to  soothe  her.     She  said,  '  I  want  to  see  Dr.  Gairdner — ^feteh  Dr. 
*  Gairdner.'     She  sent  Mary  M'Leod  for  Dr.  Gairdner.     Her  hands 
were  all  drawn  together  with  cramp.     I  rubbed  her  hands  till  the 
cramp  left  them.     Dr.  Gairdner  came  immediately.     I  did  not  see 
Panel  shedding  tears,  but  he  was  standing  over  her  at  the  bedside. 
Mrs.  Pritchard  said,  'don't  cry,  for  if  youdO|  you  area  hypocrite,' 
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and  she  added  in  two  or  three  minutes  after,  when  panel  and  Dr.  _No.  15. 
Oairdner  were  hj  the  fireside,  *  yon  are  all  hypocrites  together/  pntchud.  * 
[Interrogated  jSjp^aaiZy].— She  did  not  say  to  Panel,  '  you  did  it,'  at  nieh  Court, 
least  I  did  not  hear  anyihins  like  that.     Mrs.  Pritchard  told  him  she  July  3—7. 

had  taken  chloroform ;  she  never  liked  it,  hut  she  did  not  blame  the L_ 

Doctor,  meaning  PaneL     She  did  not  complain  of  being  sick.     She   Murder, 
was  very  temperate,  and  not  in  the  habit  of  taking  wine  or  spirits. 
She  had  no  vice  of  that  kind  at  all.   I  never  saw  her  the  least  affected 
with  liquor.    The  last  thing  she  had  that  evening,  so  far  as  I  know, 
was  a  cup  of  tea.     I  remained  with  her  all  night.     Panel  went  to 
another  room.     She  got  quite  quiet  in  the  course  of  the  night,  and 
slept  a  little,  but  complained  of  thirst.     I  gave  her  water ;  nothing 
else.    The  thirst  continued  next  day,  but  was  nothing  remarkable. 
I  gave  her  water  with  ice  in  it.     She  seemed  very  weak  during  the 
night,  and  next  day.     Dr.  Gairdner  saw  her'  next  day.     It  was  after 
that,  Mrs.  Taylor  came.   Mrs.  Taylor  came  a  day  or  two  after.  Until 
I  left,  Mrs.  Pritchard  was  mostly  in  bed.     After  Mrs.  Taylor  came, 
she  had  cramp  again — two  or  three  days  after — it  was  in  the  evening. 
She  dined  about  1.     She  was  not  so  bad  as  before,  but  she  had  cramp 
in  her  hands,  and  complained  of  pain.     She  said  to  her  mother,  ^  I 
'  am  not  near  so  bad  this  time  as  last.'     I  don't  recollect  if  Panel  was 
there.     This  was  the  last  attack  before  I  left.     After  I  left  I  called 
back  at  the  house,  about  a  week  after.     I  saw  Mrs.  Taylor  on  a 
Friday  morning  about  11.     She  died  before  Saturday  morning,  but  I 
did  not  hear  of  it  till  Monday.     On  that  Friday  I  went  to  take  the 
little  girl  out  to  walk.     I  saw  Mrs.  Taylor,  and  asked  how  Mrs. 
Pritchard  was.     Mrs.  Taylor  said,  '  Well,  Catherine,  I  don't  under* 
'  stand  her  illness,  she  is  one  day  better  and  two  worse,'  that  was  all 
that  passed.     Mrs.  Taylor  looked  weary  and  not  so  well,  but  she  was 
not  complaining.      Before  I  left,  Mrs.  Taylor  slept  in  her  daughter's 
room — ^panel  slept  down  stairs.     Mrs.  Taylor  used  to  make  some  of 
Mrs.  Pritchard's  food  after  she  came,  the  only  other  person  who  cooked 
anything  was  I.     On  the  Monday  after  Mrs.  Taylor's  death,  I  went 
to  the  house  and  found  Panel  in  the  lobby.      He  said,  they  had  a  sad 
house  to-day.     I  passed  on  to  the  servants,  and  learned  from  them 
that  Mrs.  Taylor  was  dead,  and  taken  to  Edinburgh.     The  next  day 
I  saw  Mrs.  Pritdhard  coming  out  of  the  bed-room  into  the  drawing* 
room.     I  went  into  the  drawing-room  with  her.     She  was  in  great 
griei^  and  very  poorly.     She  looked  very  thin  and  weak.     I  remem* 
ber  preparing  some  tapioca.     A  few  days  after  Mrs.  Taylor  came, 
Mary  M'Leod  brought  the  order  to  me  to  cook  it.     The  tapioca  was 
in  a  paper  bag.   I  did  not  notice  if  the  bag  had  been  opened.   I  made 
about  half  a  breakfast  cupftdl,  and  gave  it  to  Mary  M*Leod  to  take  to 
the  dining-room.    I  asked  Mrs.  Pritchard  afterwards  if  the  tapioca 
was  good.     She  said  it  was  not  very  good.     I  said  I  thought  it  was 
from  standing  so  long.   There  was  nothing  in  it  but  tapioca  and  water 
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ea^^iJaw  ^^^°  ^^  ^^^  ™^'  ^  ^^  ^^^  ^^^°  ^^^  rag>ur  or  salt  in  it,  fSar  Mn. 
Pritchard.  Pritchard  liked  to  do  that  for  herself.  The  remainder  ai  the  packet 
High  Court,  ^^  ^^^  ^  ^^®  kitchen  press.  When  I  was  taken  hack  to  Glasgow 
July  3-^7.  after  the  Panel's  apprehension,  I  found  the  remainder  of  the  tapioca 
_____  in  the  kitchen  press,  and  gave  it  to  the  procurator^fiscal  and  the  officer 
Murder.   Murray. 

CroBS^examined  for  the  Pond, — Panel  and  his  wife  lived  hapirily 
together.  He  was  attentive  to  her  during  her  illness.  I  saw  Mrs. 
Pritchard  after  Mrs.  Taylor's  death,  and  asked  her  if  she  would  not 
like  to  have  a  nurse.  She  said,  '  No,  Catherine,  I  don't  like  strangers.' 
She  said  it  was  my  own  &ult,  for  the  Doctor  wished  me  to  have  one. 
Mary  M'Leod  was  with  me  on  the  occasion  of  the  alarm  of  the  second 
attack.  I  went  up  first.  There  was  nothing  ahout  hypocrites  before 
Dr.  Grairdner  came.  I  was  in  the  room  all  the  time  Dr.  Gairdner  was 
there.  The  tapioca  was  brought  to  me  by  Mary  M^Leod.  I  did  not 
notice  that  it  had  been  opened.  When  fouivd  in  the  closet,  it  appeared 
to  be  in  tlie  same  condition  as  when  I  put  it  there.  There  was  just  one 
making  of  tapioca  by  me.  I  did  not  know  that  Panel  kept  medicines 
in  the  house.  There  was  a  good  many  bottles  in  the  consulting*room. 
Panel  was  not  in  the  house,  that  I  know  o^  when  the  tapioca  was 
brought. 

Mabt  M'Leod.— I  am  seventeen  next  October.  I  entered  panel's 
service  at  Whitsunday  1863.  I  was  housemaid  and  nurse  while 
Catherine  was  at  Carlisle.  Bfrs.  Pritchard  had  a  little  cold,  but  was 
well  otherwise.  Before  she  went  to  Edinburgh  in  November,  she  did 
not  complain  of  anything  in  particular,  but  she  was  often  sick  and 
vomiting,  but  not  so  often  as  afterwards«*-4ometimes  after  dinner  and 
sometimes  before.  At  this  time  she  was  sometimes  confined  to  bed, 
but  not  very  long.  She  had  got  somewhat  better  before  she  went  to 
Edinburgh.  No  other  Doctor  but  panel  attended  her  then.  She  got 
a  medicine— a  white  liquid  like  milk  in  a  bottle,  also  red  powders.  I 
ordered  these  by  prescription  I  got  from  panel.  Some  of  these  powders 
were  in  the  house  after  panel's  apprehension.  Mrs.  Pritchard  returned 
home  a  few  days  after  Christmas — ^her  daughter  and  mother  came  with 
her,  and  remained  some  time.  She  had  a  little  cold  when  she  came 
back,  but  did  not  complain  of  sickness.  She  was  sick  s^n  after  she 
came  back— *a  few  days  after.  I  saw  her  vomiting  )n  the  pantry  be- 
hind  the  dining-room— about  midnight.  She  had  been  in  the  dining- 
room  alone,  and  came  into  the  pantry  to  vomit.  Her  mother  was 
staying  with  her  then.  Panel  was  up  stairs  in  his  bed*room,  so  were 
Mrs.  Taylor  and  Mrs.  Pritchard's  daughter.  I  was  going  to  bed,  but 
heard  her  retching.  I  went  to  her  in  the  pantry.  She  was  vomiting 
and  very  sick.  I  gave  her  hot  water  to  wash  her  mouth.  I  saw  her 
next«moming  in  her  bed-room,  she  was  a  little  better,  she  got  up  be- 
tween 12  and  1.    Before  thai  she  was  up  to  fareakfest     She  looked 
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ill ikal  morniog.    After  tliRt  slie  was  nek  often,  almost  every  daj —  wA^^iJd'w 
generallj  between  4  and  5,  after  dinner;  dinner  hour  was  half-past  8.  Pntchard. 
Semetimea  she  was  siek  in  the  forenoon — abont  1  o'clock.   She  break-  HighCburt. 
failed  abont  ^.     Sbe  told  me  sometimes  that  she  had  been  sick  dnrine  Joly  8—7. 

1865 

the  nighty  and  whenerer  she  was  sick  daring  the  night,  she  remained 


in  bed  some  time  next  day,  and  it  was  then  she  told  me  of  it     She      ""^^ 
said,  *  I  wonder  when  thia  siekness  is  going  to  stop,' — she  said  this 
sAsB.     She  had  been  confined  to  bed  for  a  few  days  before  Dr.  Gaird- 
aer  came.    I  remember  her  being  taken  ill  while  writing  in  the  eon- 
fdting^room.    I  was  there  and  saw  her  writing.    Soon  after  that  I 
law  her  oome  o«t  and  go  into  the  pantry,  and  begin  retching.    This 
was  about  three  o'clock,  and  before  dinner.    I  went  in  and  saw  her 
in  the  pcmtry-— she  vomited  a  good  deal.    She  then  went  np  stairs  to 
her  bed-roood— -she  needed  help  np  stairs.     I  took  np  hot  water  for 
her  liaet.    Panel  was  ont,  I  think,  when  she  was  taken  ill.    When 
I  cams  down  stairs  again  he  had  come  in,  jnst  in  time  for  dinner  at 
8w30.    I  t(dd  him  she  had  been  taken  ilL    I  remember  his  being  np 
leeiBg  her  after  dinner-*Mrs  Pritchard  was  in  bed  with  her  children. 
She  eompkuined  oniy,  then,  of  her  feet  being  cold,  and  her  hands  also ; 
nothing  else.    Her  bell  was  mng  abont  7  p.v.  and  Catherine  went  np. 
I  waa  not  in,  b«t  I  eame  in  as  Catherine  was  coming  down  stairs. 
Panel  and  Catherine  then  went  np  together.    I  was  desired  to  light 
the  fire  in  the  spare  room,  and  I  did  so.     I  saw  Panel  then  carrying 
Mrs.  Pritchard  down  to  the  spare  room.    After  this  she  was  confined 
to  bed  for  some  days.     She  had  attacks  of  sickness  during  this  time. 
I  saw  what  she  had  vomited.    I  was  sometimes  there  when  she  was 
vomiting,  it  was  sometimes  severe,  sometimes  after  dinner,  and  some- 
times before.    Sometimes  I  took  her  food  to  her  in  the  spare  bed- 
room, and  sometimes  Catherine.     Sometimes  the  Doctor  would  take 
1^  her  breakfast  and  her  tea  to  her,  sometimes  not.    All  her  food  was 
taken  np  to  her  either  by  the  Doctor,  by  Catherine,  or  by  me.     One 
night  after  12,  we  heard  her  cry  ont,  apparently  from  pain.  Catherine 
went  np  and  I  dose  after  her.    Mrs.  Pritchard  was  in  bed ;  she  had 
been  seized  with  cramp,  and  was  in  pain  and  excited.    Panel  was 
putting  hot  water  on  her  hands  with  Catherine.    He  seemed  sorry 
that  Mrs.  Pritchard  was  so  ill ;  he  was  crying,  but  I  am  not  sure  if 
thia  was  before  I  went  for  a  Doctor.  Whenever  I  went  into  the  roomi 
she  said,  '  go  away  for  another  Doctor  directly  Mary,  be  sure  to  go.' 
When  I  eame  beck  with  the  Doctor  Panel  was  crying.     She  said, 
*  don't  cry  yon  hypocrite ;  if  yon  cry  it  was  you  that  did  it/    As  far 
aa  I  remember  these  are  the  words  she  used.    I  think  Dr.  Oairdner 
was  there  at  this  time,  but  I  am  not  sure.    I  don't  think  this  scene 
took  place  more  than  onoe.    Mrs.  Taylor  came  in  a  day  or  two  after 
this.    Mrs.  Pritehard's  sickness  continued,  but  not  with  cramp  again, 
till  Mrs*  Tayloreame;  she  was  confined  to  bed  chiefly.    Mrs.  Taylor 
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No.  15.  slept  witb  her  after  she  came.  I  saw  Mrs.  Pritchard  two  or  three 
Pritehard. '  ^0^^  erefy  day.  She  got  better  and  worse.  She  was  not  sick  erery 
H"  hCo  rt  ^y '  ^^^  almost  every  day  after  Mrs.  Taylor  came.  She  complained 
July  3—7.  of  thirst — great  thirst,  and  heat  in  her  head,  and  pain  in  her  stomach. 
^^^'  Panel  was  living  at  home  all  the  time  Mrs.  Taylor  was  there.  The 
Murder.  Udies  dined  between  I  and  2,  and  the  Panel  at  3.30.  Panel  was 
sometimes  in  the  room  when  the  ladies  dined.  The  tea  was  sometimes 
made  by  me,  and  sometimes  by  cook;  it  was  ponred  oat  in  the  dining- 
room  by  the  panel,  or  whoever  was  at  the  table— Mrs.  Taylor  for  in- 
stance. Panel  used  sometimes  to  make  bread  and  butter  for  his  wife, 
and  sometimes  Mrs.  Taylor  did  it.  After  Mrs.  Taylor's  death,  Panel 
either  took  up  bis  wife's  tea  himself  or  sent  it  by  one  of  the  children, 
or  by  me;  her  breakfast  in  the  same  way.  I  generally  took  her 
dinner  to  her  straight  from  the  kitchen  ;  she  used  to  have  chicken  or 
fish,  that  was  what  she  generally  liked.  Mrs.  Taylor,  on  the  Monday 
before  her  death,  sent  me  to  Murdoch  Brothers  to  buy  a  bottle  of 
'  Battley's  Solution ;'  she  gave  me  a  bottle  to  get  it  filled ;  I  got  it 
filled,  and  gave  it  to  Mrs.  Taylor,  that  is  the  bottle,  or  like  it.  (shown). 
I  paid  Ss.  4d.  for  it.  Mrs.  Taylor  was  complaining  of  a  cold  when 
she  came ;  she  never  complained  of  anything  else  till  the  day  she  died. 
She  said  about  5  p.m.  that  she  was  ill,  then  she  said  between  6  and  7 
that  she  wanted  to  be  sick  and  could  not  vomit ;  she  said  she  thought 
it  was  being  confined  so  much  to  the  same  room,  and  that  she  thought 
it  was  the  same  complaint  as  her  daughter  had.  This  was  in  her 
daughter's  bed-room.  Then  she  came  down  stairs,  and  I  think  went 
into  the  dining-room,  or  drawing-room.  She  had  her  tea  in  the 
dining-room  ;  Panel  was  with  her,  and  the  children.  This  would  be 
about  7,  or  aft.  r  it.  I  left  her  in  the  dining-room.  After  I  went 
down  stairs  a  while,  Mrs.  Taylor  came  to  the  stair-head  and  called  on 
me,  and  sent  me  out  for  sausages  for  supper.  I  went  and  got  them, 
and  when  I  came  back  she  was  not  in  the  dining-room ;  and  as  I  met 
her  afterwards  going  up  stairs  to  the  drawing-room,  she  must  have 
been  in  the  consulting-room  when  I  came  in — she  said  nothing.  This 
was  about  9  ;  she  went  up  to  the  bed-room  where  she  and  her  daughter 
slept.  The  bell  was  rung  soon  after — not  half-an-hour.  I  went  up 
and  found  Mrs.  Taylor  sitting  in  a  chair ;  she  wanted  hot  water  to 
drink  to  make  her  vomit.  I  went  for  the  water ;  Mrs.  Taylor  was  in 
bed.  Mrs.  Taylor  took  the  hot  water  by  Mrs.  Pritchard's  orders.  I 
sent  for  Panel ;  he  came  up  in  a  few  minutes.  Before  that  the  bell 
had  been  ringing  again,  and  I  had  gone  up  and  found  Mrs*  Taylor 
no  better.  1  was  desired  to  get  more  hot  water,  which  I  gave  her ; 
she  tried  to  vomit,  but  did  not.  The  bell  rang  a  third  time,  but  by  the 
time  the  Panel  was  up  I  went  in  and  found  Mrs.  Taylor  still  on  the 
chair,  insensible,  her  head  hanging  down  on  her  breast,  her  eyes  I 
think  shut.  Mrs.  Pritchard  was  up,  and  she  and  Panel  were  dose  to 
Mrs.  Taylor.      Panel  and  I  lifted  Mrs.  Taylor  into  bed.      Mrs. 
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I^ritohard  herself  was  sick  that  eyenin^.    This  was  after  tea-time :    Stk  15. 
I  can't  say  whether  she  took  tea  that  evening.    After  Mrs.  Taylor  p^|e||„^' 
was  pat  into  bed,  she  continned  alive  till  past  12.     Dr.  Paterson  was  i^.  .  ^^^^^ 
sent  for ;  he  came  between  10  and  11.   I  don't  think  Mrs.  Taylor  ever  July  8—7. 
spoke  after  she  was  put  to  bed  with  her  clothes  on.     Mrs.  Taylor's      ^^^' 


body  was  removed  on  Monday.  Mrs.  Pritchard  was  a  little  better  on  ^^o'dwr. 
Satnrday  and  Sunday  ;  but  on  Sunday  afternoon  she  got  sick  and  was 
Tomiting.  Panel  was  at  home  on  the  Saturday  and  Sunday ;  he 
went  to  Edinburgh  on  Monday,  as  I  understood.  Mrs.  Pritchard  was 
brought  down  to  the  spare  room  after  Mrs.  Taylor's  death.  It  was 
after  dinner  on  Sunday  that  Mrs.  Pritchard  was  sick.  She  dined  at 
4  in  the  drawing-room ;  two  Miss  Lairds  were  there  when  she  dined, 
bnt  they  did  not  dine  with  her.  Panel  was  in  the  dining-room  ;  the 
dinner  was  sent  up^roast  beef  and  potatoes — I  got  it  ftt)m  Panel. 
It  was  shortly  before  tea  she  took  sick.  Mrs.  Pritchard  was  not  sick, 
so  &r  as  I  remember,  on  the  Monday  morning ;  Mrs.  Pritchard  con- 
tinned  much  the  same  till  her  death.  She  generally  got  uprat  1,  and 
remained  in  the  drawing-room  till  ordinary  bed-time  at  night.  She 
was  sick  almost  every  day  as  before,  sometimes  once,  somefimes  twice 
a-day ;  before  breakfast,  and  after  breakfast,  about  two  hours  after, 
most  commonly  after,  and  then  again  after  dinner,  fully  an  hour  after 
dinner.  I  remember  one  night  getting  a  bit  of  cheese  from  Panel  to 
give  Mrs.  Pritchard  for  supper  the  week  before  she  died,  or  the  week 
she  died — one  end  of  it  was  thicker  than  the  other — new  soft  cheese. 
I  got  it  from  him  in  the  dining-room ;  I  did  not  see  him  cut  it.  I 
took  it  to  Mrs.  Pritchard,  she  tasted  it,  and  asked  me  to  taste  it  She 
never  asked  me  to  taste  anything  before.  It  tasted  hot  like  pepper — 
nothing  else  in  particular — it  did  not  make  me  thirsty ;  I  don't  re- 
member if  it  made  me  thirsty.  I  did  not  after  eating  that  bit  of 
cheese  become  very  thirsty. 

Question  put — Did  you  ever  say  that  you  had  been  made  very 
thirsty  by  tasting  that  bit  of  cheese  ? 

Clark,  for  the  Panel,  objected  to  the  question. 

The  Solicitor-General,  in  answer  to  the  Court, 
stated  that  the  question  was  intended  to  comprehend 
what  the  witness  had  stated  in  precognition. 

The  objection  was  sustained  to  the  question  in  its 
present  form,  as  comprehending  an  enquiry  into  what 
the  witness  stated  in  precognition. 

Examination  resumed. — It  produced  a  peculiar  sensation  in  my 

throat— a  burning  feeling.    I  took  a  very  small  bit ;  it  did  not  make  me 

ill    I  never  felt  the  same  thing  in  my  throat  before ;  the  rest  of  the 

cheeie  was  left  uneaten;    Soon  after  taking  the  cheese  I  became 

VOL.  V.  G 
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No.  15.    ^A^^^i*  thintj.    I  got  camomile  tea  for  Mn.  Pritchard  from  tlie  Panel, 
Edwmrd  W.  he  left  it  in  the  bed-room,  it  was  in  a  jug ;  he  pomned  some  into  a  wine 

^^ L  glass,  and  said  to  roe,  '  that  is  for  Mrs.  Pritchard.'     I  gave  it  to  her, 

jlSy  3^7/  i^  ^^  to  ^  given  to  her  when  she  wanted  it.  She  yomited  immediately 
1865.  after  taking  it.  This  was  the  week  before  she  died.  In  the  course  of 
Mulder,  the  week  she  died,  I  got  some  egg-flip  to  give  her  from  Mary  Patterson, 
the  cook ;  this  was  at  night  between  11  and  12.  I  got  the  egg-flip 
itself  in  the  pantry,  and  went  down  and  got  Mary  to  put  hot  water  on 
it ;  she  tasted  it,  and  said,  '  what  a  taste  it  has.'  I  took  it  up  to 
Mrs.  Pritchard ;  Panel  was  in  the  room.  Mrs.  Pritchard  took  some 
of  it — aboat  a  wine  glass  fall.  1  remained  in  the  room  with  Mrs 
Pritchard  and  Panel  till  four  o'clock  a.m.  Mrs.  Pritchard  was  sick 
very  soon  after  taking  the  flip — ^less  than  half-an-honr.  At  4  p.b.  I 
went  down  and  found  Mary  Patterson  asleep. 

Question — Did  Mary  Patterson  in  the  morning  tell  you  whether 
■he  had  been  unwell? 

Clabs,  for  the  Panels  objected  to  the  question. 

The  witness  having  been  removed — 

The  Lord  Justice-Clerk. — ^On  what  ground  is  the 
question  objected  to  ? 

Clark — On  the  ground  that  it  is  hearsay  evidence. 

The  Lord  Justice  Clerk. — ^Therecan  be  no  doubt  as 
to  the  competency  of  the  evidence,  referring  as  it  does  to 
what  was  going  on  in  the  house  about  the  time  of  the 
occurrence.  Of  course  Mary  Patterson  herself  will  be 
called. 

Objection  repelled,  and  question  put. 

Answer,  yes,  she  told  me  she  had  been  sick  in  the  night.  She  said 
nothing  about  the  egg-flip.  She  did  not  say  how  long  after  tasting 
the  flip  she  had  become  sick  ;  if  she  told  me,  I  don't  remember.  I 
don't  think  she  said  anything  about  her  throat.  She  did  not  say  she  had 
felt  a  burning  sensation  in  her  throat,  but  she  said  she  had  vomited 
during  the  night  During  the  week  she  died,  Ifrs.  Pritchard  got  port 
wine  which  had  been  left  in  the  bed-room  by  Panel.  I  gare  her  only 
a  glassful ;  she  was  not  sick  after  getting  it ;  I  don't  remember  if  she 
was.  On  Friday  the  17th  March,  I  saw  her  in  the  morning,  and 
asked  how  she  was ;  she  said  she  could  not  tell ;  she  was  in  bed  all 
that  day.  In  the  afternoon  her  bell  rang  about  5,  and  I  went  up. 
I  met  her  at  the  stair-head,  at  the  drawing-room  landing  (she  was 
then  sleeping  in  the  spare  room).  She  was  in  bed-dothes;  she 
pmnted  to  the  floor,  and  said,  there's  my  poor  mother  dead  again,  take 
her  into  the  bed-room.    She  was  raving.    I  went  down  stairs  and 
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eaOed  Maiy  Patterson  up,  and  we  put  her  to  bed.    We  began  rub-  ^^  l^* 

bing  her  hands,  and  she  asked  us  to  mb  her  mother  and  not  mind  her.  pritefaaH.* 

Her  hands  were  cramped,  and  very  cold.   Her  speech  was  quite  clear ;  HJXcowiu 

she  became  quiet.     Panel  was  out.     She  had  her  dinner  that  day  be-  July  8— 7« 

tween  1  and  2.    Panel  came  home  soon  after  we  put  her  to  bed,  he 

went  into  the  room,  and  I  came  out.    Dr.  Paterson  was  sent  for  that  ^^^^* 

day.    I  was  with  her  when  she  died,  about  1  a.m.  on  the  18th  March. 

Panel  was  in  bed  with  her  when  she  died.    I  was  told  to  get  up  from 

the  sofa  where  I  was  lying,  and  get  mustard.    I  think  Panel  had  on 

his  clothes.    I  heard  her  say  to  him,  '  Edward  don't  sleep,  I  feel  very 

*  fiunt.'    It  was  when  I  was  told  by  him  to  go  for  mustard,  and  she  said 

'  be  quick.'    I  brought  up  poultice,  which  was  applied  to  her  stomach. 

I  was  tent  for  another  mustard  poultice ;  when  I  brought  it  up,  I 

went  and  called  Mary  Patterson,  and  when  we  came  up  we  found  Mrs. 

Pritchard  was  dead.    Panel  said  she  was  not  dead — he  was  weeping, 

and  said,  addressing  her,  '  come  back  to  your  dear  Edward  V  He  said 

a  good  deal  more  to  her,  but  I  don't  remember  his  words.    Mary 

Patterson  was  present.    He  asked  somebody  to  bring  a  rifle  and  shoot 

him.    After  this  he  wrote  a  letter  or  two,  and  went  out  to  the  Post. 

I  heard  him  in  while  it  was  still  dark.     I  heard  him  say  to  Mary 

Patterscm  that  Mary  Jane  walked  down  the  street  with  him,  and  told 

him  to  take  care  of  the  girls,  but  said  nothing  about  the   boys, 

and  she  kissed  him,  and  went  away  at  the  front  door  of  the  house  as 

he  came  in. 

Question — Had  Mrs.  Pritchard  during  her  lifetime,  and  in  the 
course  of  last  summer  ever  seen  the  Panel  use  any  fisuniliarities  with 
you? 

Watson,  for  the  Panel,  objected. — ^This  has  no  con- 
nexion with  anything  stated  in  the  libel.  There  is  no 
notice  of  any  such  enquiry,  and  it  is  six  months  in  point 
of  time  before  the  subject  of  inquiry — Daniel  Black,  High 
Court,  Jan.  9, 1857,  Irvine,  vol.  ii.  p.  583;  John  Gordon 
Robertson  and  others.  High  Court,  March  24,  1842, 
Broun,  voL  i  p.  152. 

After  consultation — 

The  LoBD  JusncE-CLERK  said — ^The  Court  have 
thought  it  right  to  consider  this  question,  and  the  result 
to  which  we  have  come  is,  that  this  is  not  at  all  within 
Che  rule  of  the  cases  cited  by  the  counsel  for  the  Prisoner. 
One  of  these  was  a  case  where  the  prosecutor  charged 
mobbing  and  rioting,  without  setting  forth  that  common 
purpoae  which  is  the  very  essence  of  the  crime.    The 
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No.  u.    other  was  a  case  of  wilful  fire-raising.    But  here  the 

Pritchard>  questioH  is^  whether  these  circumstances  occurring  last 

j!S**  a!^  summer,  may  now  be  put  in  evidence  to  prove  the  ex- 

1865.  '  istence  of  malice  at  the  time.     There  is  evidence  to  show 

Murder,    that  there  was  some  secret  misunderstanding,  to  which  I 

need  not  more  particularly  refer,  between  the  panel  and 

his  wife,  and  this  being  so,  the  Court  cannot  see  that  it 

is  incompetent  to  prove  what  the  prosecutor  here  seeks 

to  prove — that  the  panel  had  familiarities  with  this 

woman,  which  caused  jealousy  on  the  part  of  the  wife, 

because  this  would  very  materially  bear  on  the  question 

before  the  Court. 

The  Solicitor-Genera.l  for  the  prosecution — Then  I 
understand  the  ruling  of  the  Court  to  be  that  I  am  at 
liberty  to  tender  evidence  as  to  the  footing  on  which  this 
girl  and  the  panel  lived  before  the  time  referred  to  in 
the  indictment,  and  down  to  the  time  of  the  wife  s  death. 
The  Lord  Justice-Clerk — ^Yes. 

Examination  resumed. — Answer — yes.  She  saw  him  kisaing  me 
in  one  of  the  hed- rooms  last  summer ;  she  came  in  jast  at  the  time. 
I  spoke  to  her  about  it  afterwards ;  I  wanted  to  go  away ;  she  would 
not  let  me ;  she  said  she  would  speak  to  him ;  that  he  was  a  nasty 
dirty  man.  It  was  shortly  before  this  he  began  to  use  faroiliarities 
.with  me.  He  had  connexion  with  me,  and  I  was  with  child  to  him. 
I  told  him  I  was  so ;  he  said  he  would  put  it  all  right.  He  gave  me 
some  medicines.  This  was  last  year,  after  Mrs.  Pritchard  saw  him 
kissing  me.     I  had  a  miscarriage  in  the  autumn. 

Question. — Did  the  Panel  give  you  anything  to  produce  the  mis- 
carriage? 

Clark,  for  the  Panel,  objected.— That  is  a  matter  of 
which,  if  it  is  competent  to  enquire  into  it  at  all,  we  ought 
to  have  had  notice.  It  is  difficult  to  see  what  it  has  to 
do  with  the  question,  whether  or  not  these  murders  were 
committed,  but  it  is  a  matter  which  the  public  prosecutor 
could  have  raised  on  a  separate  indictment^  or  under  this 
indictment  on  a  separate  charge. 

The  SouGiroR-GENERAL,  for  the  prosecution — ^It  is 
material  to  the  ends  of  justice  that  we  should  show  not 
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only  the  footing  on  which  the  Paiiel  was  living  with  the  jJ^^'^ 
girl  at  the  time^  but  also,  that  being  a  medical  man,  he  Fritch>Td^ 
in  the  course  of  that  illidt  intercourse  used  his  profes-  HighCoort. 
sional  skill  and  his  knowledge  of  his  art  for  this  purpose.  ,   i865. 
It  is  material  with  reference  to  the  charge  made  against  Hunter, 
him  in  this  indictment,  that  he  used  his  professional  skill 
and  art  for  another  purpose  upon  his  wife  and  her  mother. 
The  bearing  of  that  on  the  other  evidence,  not  only  for 
the  prosecution  but  for  the  defence,  it  would  be  improper 
and  might  be  prejudicial  to  the  ends  of  justice  to  dwell 
upon.     But  it  is  impossible  not  to  feel  that  it  is  of  im- 
portance for  the  consideration  of  the  jury  with  reference 
to  the  whole  circumstances  that  may  be  brought  out  in 
evidence— on  the  Panel's  side,  it  may  be,  evidence  of  good 
character,  evidence  of  his  living  with  his  wife  On  such 
terms,  as  to  exclude  all  notion  of  such  a  crime  as  that 
imputed  to  him — that  it  should  be  known  how  he  was 
living  in  his  own  house,  and  to  what  uses  at  the  time 
he  was  appljdng  the  skill  and  practice  of  his  art. 

Clark,  for  the  Panel  in  reply — The  argument  of  the 
prosecutor  comes  to  this,  that  he  is  entitled  to  use  the 
allied  commission  of  another  crime  as  proof  of  this 
crime.  He  does  not  suggest  this  as  a  motive.  He  wishes 
to  use  this  evidenoe  to  show  that  because  the  Prisoner 
employed  his  skill  in  this  improper  manner,  it  is  pro- 
bable he  may  have  used  it  in  the  still  more  atrocious 
manner  charged  against  him  in  this  indictment.  That 
is  simply  putting  the  prisoner  on  trial  for  a  crime  not 
'  chai^d  against  him  in  this  libel.  It  is  a  perfectly  com- 
petent charge  if  the  prosecutor  had  thought  it  his  duty 
to  make  the  charge,  and  to  put  it  in  the  indictment. 
He  has  not  done  so.  He  has  not  made  the  charge,  pro- 
bably because  he  knows  he  could  not  prove  it ;  and  yet 
he  brings  this  ^1  as  a  witness  for  the  purpose  of  putting 
the  Panel  on  his  trial  for  an  offence,  on  the  allegation 
that  it  may  be  useful  for  the  public  prosecutor  to  show 
that  he  used  bis  skill  improperly  in  one  case,  so  that  the 
inference  may  be  drawn  that  he  used  hb  skill  improperly 
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Bdwu^V.  ^^  ^^  oocasioiiB  libelled.  If  the  proeecutor  wished  to 
^ri^chard,  charge  this  crime  the  right  oourse  was  to  have  charged 
HkbCowtyi^  specifically  in  the  indictment. 

1865.  '      The  Lord  JusncE-CLERK  after  consultation  with  the 

»«— '^■•^ ^■^B* 

Uonkr.   other  Judges,  held  that  the  proposed  question  was  not 
competent. 

Examination  resumed. — Our  connexion  continued  after  the  mis- 
earriage,  and  during  Mrs.  Pritchard's  absence  in  Edinburgh  last 
winter,  but  not  after  his  wife  returned  with  her  mother.    He  spoke  to 
me  of  marrying  roe ;  it  was  before  his  wife  turned  ill.    He  said  he 
would  many  me ;  he  did  not  say  when  he  would  marry  me.      He  said 
he  would  marry  me  if  his  wife  died.     He  gave  me  presents ;  the  first 
was  a  ring,  the  year  before  last.     He  gave  me  a  brooch  (No.  99)  this 
year,  yery  shortly  before  hb  wife's  death ;  the  same  month  he  gare 
me  his  likeness,  and  a  locket  with  a  photograph  of  himself  in  it.    It 
b  not  in  the  locket  now.   I  tore  it.    During  her  illness,  Mrs.  Pritchaxd 
was  afflicted  with  violent  purgings  as  well  as  vomiting.    The  purgings 
generally  went  with  the  vomiting.      Mrs.  Taylor  was  afflicted  with 
violent  purgings  during  the  last  day  of  her  life ;  I  observed  it  first  on 
the  Friday  afternoon  before  her  death.    The  tapioca  from  Burton  and 
Henderson's  was  brought  by  FaneFs  son,  Kenneth.      He  gave  it  to 
me ;  it  was  either  a  pound  or  half-a-pound.     I  laid  it  on  the  lobby 
table,  bat  it  did  not  lie  veiy  long — ^not  an  hour  or  two— before  it  was 
taken  down  to  Catherine ;  Mrs.  Taylor  took  it  down. 

Cross-examined  for  the  Pand. — ^The  night  of  the  cheese  being 
tasted  by  me,  I  had  taken  the  cheese  into  the  dining-room  for  supper. 
Mr.  King,  Mr.  Connell,  and  the  three  boys  were  at  supper  that  night 
with  PaneL  They  were  there  when  I  took  in  the  tray  with  the  cheese 
on  it,  and  also  when  I  got  the  piece  to  take  to  Mrs.  Pritchard. 
I  think  they  were  then  sitting  at  table.  Panel  was  sitting  at 
the  table  when  he  gave  it  to  me ;  I  ate  a  very  small  morsel.  The 
egg-flip-night  Mrs.  Pritchard  had  been  ill  before  she  got  it — 
not  vomiting.  She  was  better  after  she  vomited  than  she  had* 
been  before  she  took  the  flip.  I  cleaned  out  the  consulting-room ; 
he  used  to  keep  medicines  on  the  table  for  those  who  came  in.  I  can- 
not tell  if  there  were  any  medicines  in  other  places  of  that  room ; 
there  were  two  pcesses,  one  always  locked,  which  had  spirits  in  it.  In 
the  other  were  bottles  of  difierent  kinds.  I  slept  with  Catherine  all 
the  time  we  were  there  together.  When  he  spoke  about  marriage  I 
thought  he  was  speaking  in  a  joke. 

Re-examinsd  for  (he  proseeution.^-1  took  the  remainder  of  the 
cheese  that  Mrs.  Pritchard  would  not  eat,  down  to  the  pantry. 

To  the  Court^-WhBi  Panel  said  about  marriage  was  that  if  Mrs. 
Pritchard  died  before  him,  he  would  many  me. 
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At  this  stage  the  Court  adjourned  (at  6.30  p.m.)  on  ^""-^-^ 
the  motion  of  the  Prisoner's  Counsel^  on  the  under-  Pntebard.' 
standing  that  the  period  of  adjournment  should  not  be  HirfiGourt 
counted  in  the  running  of  the  letters.  ms. 

Murder. 
Mart  Patterson.—*!  went  as  cook  to  Panel  on  16th  February  last. 
I  knew  nothing  of  the  family  before.     I  saw  Catherine;  she  left  the     |g|^  ' 
night  I  eame.   The  inmates  of  the  house  were  the  Panel  and  his  wife, 
Mrs.  Taylor,  Mr.  King,  Mr.  Gonnell,  Mary  M'Leod,  and  a  Mrs.  Nabb 
was  there  that  night.     Mrs.  Pritchard  was-  confined  to  bed  when  I 
went.   Mrs.  Taylor  took  charge  of  the  house,  and  gave  roe  my  orders. 
Mrs  Taylor  said  to  me,  soon  after  I  came,  that  she  could  not  understand 
the  trouble  of  her  daughter ;  that  she  was  sick  and  vomiting  frequently, 
and  got  no  sleep.  She  often  told  me  about  how  she  was,  and  that  she  had 
been  vomiting  and  got  no  sleep.      I  never  saw  what  Mrs.  Pritchard 
vomited,  except  on  her  clothes  and  on  the  bed-clothes.    The  first  time 
I  saw  Mrs.  Pritchard  waM  on  the  night  of  her  mother's  death ;  it  was 
well  on  for  12  o'clock.     Mrs.  Taylor  had  been  ill  about  9  o'clock, 
tnd  Dr.  Faterson  had  been  sent  for.     Mary  M^Leod  had  gone  out  for 
him,  and  I  went  up  to  the  top  flat  to  see  if  I  could  be  of  any  service. 
I  heard  Mrs.  Pritchard  in  the  bedroom  say — *  Mother,  dear  mother, 
can  yoa  not  speak  to  me?'      Soon  after.   Panel  came  out,  and 
told  me  that  Mrs.  Taylor  was  gone.     I  went  in  and  put  my  hand 
on  Mrs.  Taylor's  forehead  and  found  her  getting  cold.     I  had  seen 
Mrs.  Taylor  at  7  p.m.  in  the  kitchen ;  I  thought  then  she  was  some- 
what peevish,  from  over-fatigue  in  watching  Mrs.  Pritchard.     I  did 
not  see  her  again  alive.     Several  times  after  Mrs.  Taylor's  death 
Panel  told  me  not  to  come  upstairs  to  disturb  Mrs.  Pritchard,  because 
she  was  composed  to  go  to  sleep.      After  Mrs.  Taylor's  death  Mrs 
Pritchard  was  kneeling  by  her  mother  in  the  bed,  and  Panel  wished 
her  to  go  down  stairs,  but  Mrs.  Pritchard  was  not  satisfied  that  her 
mother  was  dead,  and  wished  me  to  remain  with  her.     Panel  sent  me 
down  stairs  to  light  a  fire  in  the  spare  bed-room.     I  went  up  and  told 
them,  and  then  Mrs.  Pritchard  walked  down  to  the  spare  room. 
Panel  proposed  to  carry  her,  but  she  said  she  would  walk.     Mrs. 
Nabb  was  sent  for,  and  she  and  I  dressed  the  body ;  her  clothes  were 
on  when  she  died.     In  taking  off  her  clothes,  I  heard  the  sound  of  a 
bottle  and  a  key,  which  I  found  to  be  the  key  of  the  store-room,  and 
the  bottle  85  B.    The  bottle  was  about  half  full  of  a  liquid,  brown 
Kke.    The  label  had  on  it,  *  2  drops  equal  to  an  oz.  of  Laudanum.' 
I  pointed  out  how  high  the  liquid  came  up  in  the  bottle  to  Dr.  Penny, 
and  he  marked  the  place.     I  uncorked  the  bottle,  and  found  it  smell 
like  laodanum.   I  put  the  bottle  under  a  chest  of  drawers.   I  observed 
a  pinkish  colour  all  down  the  left  side  of  the  body. 

After  Mrs.  Taylor  was  dead,  immediately  after,  I  went  into  the 
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^No.  15.  room  when  Dr.  Paterson  did  not  come.  Mrs.  Pritchard  said  to  Panel, 
Pritdwrd  *  Edward,  can  you  do  nothing  yourself?'  He  said,  *  I  can  do  nothing 
H'  hConrt  *  ^^^  *  ^®*^  woman,  can  I  recall  to  life  ?'  He  said  farther,  that  Dr. 
July  $—7.  Paterson  had  said,  when  there  before,  that  she  was  paralyzed  on  the 
^^^^*  left  side.  When  we  were  still  in  the  room  after  stretching  the  body 
Murder.  pnQ^  came  in,  and  asked  for  the  bottle  which  had  been  found  in  her 
pocket,  which  Mary  had  in  the  meantime  told  him.  I  gave  him  the 
bottle,  he  raised  his  hands  and  eyes  and  said,  '  Good  heavens,  has  she 
'  taken  all  thid  since  Tuesday  I  If  she  had  told  me  what  she  was 
*  taking  that  I  might  have  known  it,  and  not  sent  a  girl  like  tha^  for  it' ' 
He  charged  us  to  say  nothiug  about  it,  for  it  would  not  do  for  a  man  in 
his  position  that  it  should  be  spoken  of.  He  said  he  would  take  the 
bottle  and  show  it  to  Mrs.  Pritchard ;  he  took  it  with  him.  I  saw 
him  mostly  every  day  in  the  drawing-room  till  last  week ;  I  got  orders 
from  him  there  occasionally.  One  night  before  Mrs.  Taylor's  death, 
Panel  brought  in  some  woodcock,  and  desired  me  to  cook  them  for  supper. 
I  cooked  it ;  I  can't  say  who  took  it  up.  The  Friday  forenoon  before 
Mrs.  Pritchard's  death,  between  12  and  1,  a  bell  rang  three  times,  I 
went  up  first  to  the  consulting-room,  and  asked  for  Panel,  who  came 
to  the  door ;  the  door  was  partly  open,  but  it  refused  to  open  farther 
when  I  pushed  it.  I  went  away  to  go  up  stairs,  and  it  was  then  he 
came  to  the  door,  and  asked  me,  how  is  Mrs.  Pritchard  now  ?  I  said 
I  did  not  know.  I  had  not  been  up  stairs,  as  he  told  me  when  going 
out  in  the  morning  not  to  go  up  stairs  as  she  was  composed  to  go  to 
sleep.  I  went  up  stairs  and  saw  he  was  following  me,  and  after  him 
came  Mary  M'Leod. 

I  went  into  Mrs.  Pritchard's  room ;  Mrs.  Taylor  asked  me  to  empty 
a  vessel  in  the  room.  She  was  in  bed  lying ;  I  took  it  away.  I  met 
Panel  at  the  foot  of  the  bed,  and  Mary  about  the  door,  and  she  took 
the  pot  from  me.  I  went  down  stairs.  I  was  not  aware  Mrs.  Prit- 
chard had  been  vomiting.  Mary  M'Leod  came  down  for  a  bottle  with 
hot  water. 

On  8th  March  I  took  up  Mrs.  Pritchard's  dinner,  it  was  carry,  she 
had  ordered  it.  I  saw  her  after  dinner,  she  said  she  had  enjoyed  it 
very  much,  and  wanted  me  to  keep  the  rest  for  supper.  She  had  not 
been  sick ;  she  said  she  felt  much  better  that  day.  I  said  she  cer- 
tainly looked  better.  She  said  she  could  not  make  out  what  was  the 
matter  with  her,  for  she  felt  almost  well,  except  when  sick  and  vomit- 
ing. On  the  Tuesday  of  the  week  on  which  she  died,  I  found  a  plate 
in  the  pantry  with  a  bit  of  cheese,  about  three  or  four  inches ;  this  was 
about  7  in  the  morning.  It  was  a  piece  of  cheese  off  a  eheeae  lately 
bought  for  the  house.  I  had  learned  that  Mrs.  Pritdiard  had  cheese  for 
snpper  the  night  before.  I  ate  a  bit,  about  the  siae  of  a  large  pea; 
it  had  a  bitter  taste;  it  made  a  burning  sensation  in  the  throaty  and 
an  inclination  to  be  sick.    I  got  sick  and  vomited  frequently  about 
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SO  nimateB  lAerwards.    I  had  not  taken  anything  to  eat  or  drink  that  y^^Ltdw 
morning.     The  sickness  eontanned  till  after  breakfast,  abont  10  o'doek,  Pntcluix^' 
I  felt  aUo  a  pain  in  my  stomach  and  bowels.    I  told  Mary  M^Leod,  and  gj^hCooii. 
said,  I  wished  I  had  half  a  glass  of  spirits,  she  got  it  for  me,  and  I  ^^/fr^' 

took  it  afiter  I  went  to  bed  between  9  and  10.    I  got  np  again  be- 1- 

fore  noon.     This  was  on  Tuesday  14th  March. 

On  Wednesday  the  15th,  Panel  spc^e  to  me  several  times.     In  the 
evening  he  asked  me  to  make  egg-flip  for  Mrs.  Pritchard^-between  10 
and  11 ;  he  called  me  np  to  the  top  of  the  kitchen  stair,  when  he  gave 
me  an  egg,  and  told  me  to  beat  it  in  a  porter  glius.     The  egg  was 
onbroken.     He  told  me  to  beat  it  very  smooth,  else  she  could  not 
take  it.     L  beat  it  in  the  pantry ;  he  came  once  or  twice,  said  it  was 
now  pretty  smooth,  and  he  would  go  for  some  sugar,  and  went  into 
tiie  dining-room,  and  from  that  into  the  consulting*room,  and  from 
that  to  the  pantry,  and  dropped  the  sugar — lump  sugar — ^two  pieces,  I 
think — ^into  the  tumbler.     I  remained  in  the  pantry  all  the  time. 
There  is  no  communication  between  the  dining-room  and  consulting' 
room  except  through  the  lobby.     He  said  he  would  add  whisky  when 
it  went  up  stairs.     Mary  M'Leod  then  passed,  and  said  Mrs.  Prit* 
chard  was  not  ready  for  it  yet,  and  she  would  come  for  it  when  she 
wanted  it.     I  went  down  stairs,  leaving  the  tumbler  and  the  egg  in 
the  pantry.     Afiter  a  while,  Mary  came  and  asked  for  the  flip.     I 
told  her  where  it  was,  she  brought  it,  and  I  put  hot  water  in  it.     I 
said  I  wished  it  might  be  hot  enough,  as  the  kettle  was  ofP  the  boil. 
Mary  asked  me  to  taste  it,  which  I  did.     It  had  a  bitter  taste.     I 
took  about  a  teaspoonftil.     I  said  to  Mary  M'Leod  either  *  it  had  a 
*  horrible  taste,'  or  '  what  a  taste.'   I  grew  sick  immediately  after,  with 
a  burning  feeling  in  the  throat,  and  a  pain  in  stomach  and  bowels. 
I  vomited  frequently  through  the  night;  I  was  sick  till  4  o'clock  in 
the  morping  Mary  M^Leod  came  down  about  that  time,  I  told  her 
how  sick  I  had  been.     I  said  I  thought  I  should  have  died  without 
seeing  any  man  alive.     I  did  not  say  to  her  what  the  cause  of  it  was. 
I  asked  where  she  had  been.     She  said  with  Mrs.  Prhchard;  she 
would  not  let  her  leave  her  while  the  Doctor  was  in  the  same  room. 
I  was  not  well  the  whole  day  after.      I  did  not  see  Mrs.  Pritchard 
again  till  Friday ;  at  12  o'clock  her  bell  rang  three  times ;  I  went  up 
at  the  third  ring,  and  I  have  already  said  what  occurred.   Immediately 
after  that  I  went  into  the  bed-room  again  to  Mrs.  Pritchard.     Panel 
was  there  at  the  bed-side.     Mrs.  Pritchard  was  finishing  drinking  out 
of  a  porter  glass  ;  she  emptied  it.    He  took  it  from  her  and  set  it  down. 
I  got  some  orders  from  her;  she  was  quite  sensible  and  intelligent. 
It  was  about  chemises  she  gave  orders.     About  5  p.m.  of  same  day 
her  beU  rang  with  violence.    Mary  went  to  answer  it,  and  then  came 
and  called  me  over  the  stair.      I  went  up,  and  found  Mrs.  Pritchard 
foing  into  the  bed-room  door  with  Mary  M^Leod.    She  got  into  bed. 
Mff.  Pritchard  was  in  a  state  of  cxoitement.    She  said  something 
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Mo.  15.    about  her  mother.    I  went  forward  and  helped  to  pot  the  bed^dothei 

Pritehftid.'  ^^  ^^*     ^^  ^^  ^  never  mind  me,  attend  to  my  mother ;  rob  her,  and 

Hish  Court.  *  ^^^  ^^  breath.'     She  began  to  rob  one  of  the  pillows  as  if  it  was  her 

j3y  S->7.  mother.   I  robbed  her  hands ;  they  were  cold.   She  was  afraid  of  cramp. 

*^^'       She  got  more  composed  then.     She  then  named  me,  and  said,  *  Oh, 

Harder.    <  Patterson  rob  my  hands  harder,  for  I  am  afraid  of  cramp  all  over.' 

She  said,  ^  Oh,  Patterson,  I  did  not  know  this  till  the  boys  came  in 

*  dressed.'  I  don't  know  what  was  the  meaning  of  this.  It  was  not 
said  in  the  same  way  as  what  she  said  aboot  her  mother.  Panel 
same  into  the  room,  and  I  left.  I  prepared  for  sopper  a  little  chicken, 
the  remains  of  her  dinner ;  I  took  it  to  the  pantry.  Panel  came  oot  of 
the  consoltiog-room,  and  asked  if  Mrs.  Pritchard  bad  got  her  sopper. 
I  said,  *  No,  bat  there  it  is.'  He  said  he  woold  take  it  op  for  me ; 
I  gave  it  to  him,  and  retomed  to  the  kitchen.  This  was  between  10 
and  1 1.  Nothing  else  happened  till  Mary  called  me  op  at  half-past  1, 
and  desired  me  to  make  a  mostard  pooltice  for  Mrs.  Pritchard.  I 
made  it  and  gave  it  to  her.  I  asked  if  I  woold  come  op ;  she 
said  she  woold  let  me  know.  She  went  op ;  the  bell  rang,  and  I  went 
op,  and  foond  the  Panel  in  bed  with  Mrs.  Pritchard,  and  Mary  was 
in  the  room.  I  went  roond  the  bed,  and  foond  that  Mrs.  Pritchard 
was  dead,  and  a  good  part  cold.  This  was  five  minotes  afler  the 
mostard  pooltice. 

The  pooltice  had  not  been  osed.  Panel  polled  op  Mrs.  Pritchard's 
night-clothes,  and  asked  me  to  pot  it  on.  I  refbsed,  and  said  it  was 
no  ose  to  pot  a  pooltice  on  a  dead  body.     Panel  said,  *  Is  she  dead, 

*  Patterson.'  I  said,  Doctor  yoo  shoold  know  better  than  I.  He  said 
she  coold  not  be  dead,  she  was  only  fainting.  He  asked  Maty  to  rosh 
down  for  some  hot  water  to  pot  aboot  Mrs.  Pritchard.  I  said  it  was 
no  ose  getting  hot  water  for  a  dead  body.     He  said,  *  Come  back, 

*  come  back,  my  dear  Mary  Jane,  don't  leave  yoor  dear  Edward.' 
He  said,  *  What  a  brote,  what  a  heathen — so  gentle,  so  mild.'  He 
asked  me  to  kill  him,  and  take  King's  rifle  snd  shoot  him.  Mr.  King 
had  a  rifle  in  the  hoose.  I  said,  Doctor  don't  provoke  the  Almighty 
with  soch  expressions.  If  God  were  to  shot  yoor  mooth  and  mine, 
I  don't  know  how  we  might  be  prepared  to  stand  before  God.  He  said, 

*  Troe,  Patterson,  yoo  are  the  wisest  and  kindest  woman  I  ever  saw.'  I 
asked  him  to  leave  the  room  that  I  might  dress  the  body,  and  he  did  so. 
That  evening  between  8  and  9  Panel  had  been  in  the  kitchen  for 
coals,  and  he  said  to  me  that  he  had  had  his  friend  Dr.  Paterson  see- 
ing  Mrs.  Pritchard,  and  that  he  said  she  had  been  taking  too  moch 
wine.  I  said  it  woold  be  a  pity  if  she  woold  do  the  like  of  that.  I 
dressed  the  body  with  Mary  M'Leod.  I  then  went  to  Panel  in  the 
dressing-room,  and  said  I  had  made  a  bed  ready  for  him  in  the  top 
flat. 

He  said  he  was  going  to  the  post-office.    He  said  he  had  written  to 
his  mother,  and  to  an  intimate  friend  of  Mrs.  Pritchard's*     He  went 
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out    When  he  returned,  he  caUed  me  up  stairs,  and  said  the  had  gl^^J;^^ 
walked  np  the  street  with  him,  and  told  him  to  take  care  of  Elie  and  FHtchaid.* 
the  other  girl,  bat  did  not  speak  about  the  boys ;  that  she  kissed  him  High  Court, 
oa  the  cheek  and  left  hinu  ^^  ^^7> 
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A  few  minates  after  I  went  np  stairs.    He  asked  Mrs.  Pritchard's — 

ling  from  me ;  I  gave  the  ring  and  ear-rings.  Mordtr, 

I  took  the  linens  off  Mrs.  Pritchard's  bed  that  morning,  and  put 
them  in  the  dirty -clothes-basket.  I  afterwards  gave  them  to  the 
saperintendeDt  of  police  out  of  the  place  where  I  had  put  them. 
97  M  is  a  parcel  containing  these  linens.  They  were  in  the  same 
state  as  when  I  took  them  off  the  bed. 

I  also  put  Mrs.  Pritchard's  night-clothes  in  the  same  place,  and 
gave  them  to  the  superintendent  in  like  manner.  (96  L  contains  them.) 

There  were  yellow  stains  in  the  body-clothes,  and  some  stains  on 
the  sheets. 

On  Saturday,  the  1st  April,  I  found  in  the  kitchen  pantry  a  paper 
bag  with  tapioca,  (which  is  84  A.)  Catherine  Lattimer  was  with  me.  I 
gave  it  to  the  Fiscal  and  the  officer  Murray ;  the  bag  was  about  three* 
fourths  fulL  There  was  no  tapioca  used  while  I  was  in  the  house^ 
bat  I  had  noticed  this  lying  in  the  pantry. 

I  was  very   seldom  in  the  consulting-room.      There   were  two 

presses  in  the  room-^one  locked,  which  I  never  saw  open  ;  the  other 

I  saw  sometimes  open.     The  door  of  the  room  was  never  locked  that 

I  know.    I  have  got  eggs  out  of  the  unlocked  press  from  Panel  for 
breakfast. 

From  the  time  I  went  to  the  house  Mrs.  Pritchard  was  never 
fiurther  down  stairs  than  the  drawing-room. 

Crogs-exctrnmedfor  the  Panel. — I  did  not  tell  the  Panel  I  had  been 
iU  after  tasting  the  cheese ;  but  I  told  him  I  had  been  ill  the  morning 
after  the  egg-flip.  He  was  in  the  pantry  at  the  time  I  asked  for  Mrs. 
Pritchard ;  he  told  me  she  had  been  very  ill  through  the  night.  Then 
I  said  I  had  heard  such  a  vomiting  through  the  night  too.  The  press 
in  the  consulting-room  I  never  saw  open  is  the  one  next  the  fire. 

Be^examined  for  the  Prosecution. — When  I  told  Panel  I  had  been 
nek  and  vomiting,  he  said  it  would  be  a  bad  job  if  I  was  laid  up  also. 
There  is  one  window  in  the  consulting-room ;  when  you  look  out  of 
the  window,  you  have  on  the  left  hand  the  press  that  was  never 
open,  the  other  on  your  right.    I  did  not  tell  Panel  what  I  thought 
the  cause  of  my  vomiting.    After  Panel  took  the  bottle  that  was  in 
Mrs.  Taylor's  pocket,  I  did  not  see  it  again  till  the  day  her  body  was 
taken  through  to  Edinburgh    It  was  then  standing  on  the  comer  of 
ibe  drawers  under  which  I  had  first  put  it.    The  liquid  was  still  in  it. 
I  left  it  there.    Next  time  I  saw  it  was  in  the  superintendent's  hands 
tfter  Panel's  apprehension.    The  bottle  85  B  is  of  the  same  general 
appeanmoe,  and  has  the  same  label  as  the  bottle  I  found  in  Mrs.  Tay- 
Wi  pocket.    I  cannot  say  that  it  is  the  same  bottle* 
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l^l*!^-         Mart  H'Lsod  recotted.— After  Mn.  Pritchard's  body  wm  Uken 

Pritehud.'  to  Edinburgh,  I  was  in  the  Panel's  honse^  and  gave  to  the  Superin- 

Hicfa  Court  indent  of  Poliee  a  bottle  like  85  B.,  with  a  dark  coloured  liquid  in  it 

July  5—7.  It  is  also  like  the  bottle  I  saw  when  Mrs.  Taylor's  body  was  dressed. 

•         The  chest  of  drawers  had  been  removed  out  of  the  room  where  Mrs. 

Mardflr.    Pritcbard  died  into  the  lobby,  and  it  was  ont  of  one  of  the  drawers  of 

that  chest  I  took  the  bottle.     There  was  no  other  bottle  like  it  in  the 

hoose  that  I  knew  of.     It  was  by  desire  of  the  Saperintendent  that 

I  looked  fyt  the  bottle  that  was  found  in  Mrs.  Taylor's  pocket,  and 

I  found  it  as  above  stated. 

Jessie  Bryden  or  Nabb. — I  am  a  washerwoman,  and  was  employed 
in  Panel's  family.    I  was  sent  for  the  night  Mrs.  Taylor  died,  between 
12  and  1  morning,  to  assist  in  dressing  the  body.     Mary  Patterson 
and  I  dressed  it.     I  saw  a  bottle  found  in  Mrs.  Taylor's  pocket,  85 
B.  is  the  bottle,  and  the  label  is  the  same.    The  bottle  was  about 
three  parts  full  of  a  brownish  liquid.     The  liquid  stood  about  the 
lower  edge  of  label.     Patterson  put  the  bottle  under  the  drawers. 
Panel  came  in,  and  said  Mary  M'Leod  had  told  him  that  we  had 
found  a  bottle  in  Mrs.  Taylor's  pocket ;  he  asked  Mary  Patterson  to 
give  it  to  him,  which  she  did.     Then  he  said,  *  Good  heavens  I  has  she 
*  taken  all  that  since  Monday  ?'     He  said  she  ought  not  to  have  got  a 
girl  like  that  to  bring  it  for  her.     She  ought  to  have  asked  him  to 
buy  it  for  her.     That  she  had  been  in  the  habit  of  taken  it  for  years. 
He  said  she  had  been  indulging  in  liquor  for  a  few  days,  and  she 
has  taken  an  overdoze  of  opium.    He  said  we  should  say  nothing  about 
it,  as  it  might  lead  to  a  little  trouble.     Next  morning  in  the  consult- 
ing-room, between  8  and  9,  I  went  to  make  the  fire.  Panel  was  there, 
and  said  to  me,  '  Take  no  notice  to  any  one  about  the  bottle.'     I 
asked  if  it  was  dangerous,  and  he  said,  yes,  it  was  poisonous  if  you 
took  too  much  of  it.     One  day  in  January,  when  I  was  in  the  house 
carrying  up  coals  to  the  bed-room,  I  heard  Mrs.  Pritchard  retching 
severely,  and  when  I  went  in,  I  found  her  leaning  over  a  basin,  this 
was  about  7  pm.     She  asked  me  for  cold  water.     She  had  been  down 
at'  tea  very  shortly  before.     She  also  asked  me  to  put  her  into  bed, 
and  give  her  a  bottle  of  hot  water  to  her  feet  for  she  was  very  cold. 
I  did  so,  and  then  she  said  she  did  not  know  when  her  sickness  would 
cease.     I  then  left  the  room,  and  Catherine  Lattimer  attended  to  her. 
I  saw  Mrs.  Taylor  the  Wednesday  before  she  died.     She  said  she 
could  not  understand  Mrs.  Pritchard's  illness,  for  she  was  one  day 
well  and  another  very  ill.     She  had  been  very  ill  the  night  before, 
sick  and  vomiting.     After  Mrs.  Taylor's  death,  on  9th  March,  I  was 
washing  in  the  house.     I  was  in  Mrs.  Pritchard's  bed-room.     Some 
soiled  bed  clothes  were  taken  off  the  bed  by  me.    They  were  soiled, 
apparently  with  vomited  matter.     Mrs.  Pritchard  told  me  she  had 
been  sick,  having  vomited  in  her  sleep,  and  not  knowing  of  it  till  she 
awoke  in  the  morning.     She  very  seldom  spoke  to  me  of  her  illneti 
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bat  she  tdd  me  she  was  much  better  when  in  Bdinlrargh.    I  showed  J^^^y^ 
Dr.  Penny  the  quantity  that  had  been  in  the  bottle,  it  was  then  empty,  pritohard.' 
Thomas  Albxamdbb  Connbll. — I  boarded  with  Panel  from  Novem*  lygbConrt. 
ber  3.    I  remained  till  aflter  his  wife's  death.    I  remember  her  going  JvSy  S— 7. 
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to  Edinborgh  in  Noyember  last.    I  was  away  home  for  the  Christmas 


holidays,  and  had  not  retamed  when  Mrs.  Pritcbard  arrived  home  ^^^^'^ 
again.  Shortly  after  the  New  Year  I  returned.  Mrs.  Pritehard  ap- 
peared pretty  well  at  that  time*  I  knew  she  had  been  ailing  before. 
She  left  home.  She  became  unwell  again  in  January.  I  remember  one 
night  about  the  third  week  of  January  in  the  dining-room,  Mrs.  Prit^ 
ehard,  in  Panel's  presence,  complained  of  being  nnwell,  and  said- she 
would  go  to  bed.  It  seemed  to  come  on  her  suddenly ;  she  left  the 
room.  After  that  I  don't  think  that  she  ever  came  down  to  breakfast, 
or  dinner,  or  tea.  I  did  not  see  her  after  this  till  after  Mrs.  Taylor's 
death.  The  week  after  Mrs.  Taylor's  death,  I  saw  Mrs.  Pritehard. 
Before  this,  I  generally  every  morning  asked  Panel  how  his  vrife 
was.  He  did  not  say  for  some  time  what  was  the  matter  with  her, 
but  after  Mrs.  Taylor's  death,  he  said  he  thought  it  was  gastric 
typhoid.  He  said  her  sickness  came  on  whenever  she  ate  any- 
thing ;  he  said  this  frequently,  Mrs.  Taylor  told  me  she  had  cramp, 
and  it  came  on  generally  at  night,  and  after  tea. 

Mrs.  Taylor  told  me  Mrs.  Pritehard  was  sick  every  time  she  tasted 
food,  and  cramp  came  on  in  her  arms  and  hands.  Once  Mrs.  Taylor 
told  me  she  had  been  sick  after  taking  some  tapioca  that  had  been 
prepared  for  Mrs.  Pritehard,  and  taken  up  to  her  room.  Mrs.  Prit- 
ohaid  had  refused  to  take  it,  and  she,  Mrs.  Taylor,  had  taken  it,  and 
about  an  hour  and  a  half  after,  she  was  seized  with  sickness  and  vomit* 
ing,  and  that  continued  about  an  hour ;  it  was  severe.  She  said  she 
was  glad  Mrs.  Pritehard  had  not  taken  it,  for  it  might  have  proved 
&tal  to  her  in  her  delicate  state.  That  she  would  send  the  tapiooa 
back  again  for  it  was  bad.  She  said  something  to  the  effect  that  the 
attack  was  like  those  of  Mrs  Pritehard.  This  occurred  soon  after 
Mrs.  Taylor's  arrival. 

I  saw  Mrs.  Taylor  on  the  Friday  before  her  death*  I  did  not 
notice  anything  particular.  She  seemed  always  a  strong,  healthy  old 
lady.  She  took  tea  in  the  dining-room  that  night  as  usual,  about  7 
o'clock.  She  left  the  room  as  usual  shortly  after  tea  that  evening. 
About  9.30  the  Panel  came  in,  and  told  me  Mrs.  Taylor  was  taken 
suddenly  ill,  and  asked  me  to  go  for  Dr.  Peterson.  I  asked  what  it 
was,  he  said  he  thought  it  was  apoplexy.  I  went  for  Dr.  Peterson, 
and  he  came  soon  afbor.  Dr.  Peterson  left.  I  saw  Panel,  and  asked 
if  Mrs.  Taylor  was  better,  he  said  she  was  not.  I  then  asked  if  it 
was  apoplexy,  and  he  said  it  was.  Next  rooming  Panel  -came*  into  my 
bed-room  early,  and  said  something,  I  did  not  hear,  not  being  quite 
awake,  but  when  I  asked  for  her,  he  told  me  she  died  at  12.80  veiy 
calmly.    He  told  me  afterwards,  that  she  was  unconscious  when  she 
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No.  15.     died.    Sb  said  she  was  oonscioas  finr  a  few  minutes  before  slie  died. 
^!^[^;  I  left  the  house  next  day,  and  returned  on  Monday  6th  March. 

Hi  h  Court.  ^  ^^  ^"'  '^^^^^^^  ^^^  ^7  ^^  ^^^  dining-room,  I  asked  bow  she 
July  3_7.  was,  she  said,  '  pretty  well.'  Panel  was  there.  I  thought  from  her 
^^^'  appearance  that  she  was  getting  better,  but  her  &oe  looked  haggard. 
Mnrdar.  I  gaw  her  about  a  week  before  her  death  in  the  drawing-room ;  she 
seemed  much  the  same.  She  sent  me  for  Panel,  he  was  out,  I  got 
him.  I  neyer  saw  her  again  alive.  I  continued  to  ask  for  her  every 
morning,  and  Panel  always  said  till  the  day  she  died,  that  she 
was  better,  and  he  thought  she  was  coming  round.  Panel  com- 
plained of  being  worn  out  sitting  up  at  night  with  her;  this  was 
on  the  week  in  which  she  died.  On  the  night  she  died,'  I 
said  he  must  be  very  tired  sitting  up  with  her,  he  said,  yes,  but 
she  had  often  done  the  same  for  him.  On  the  night  of  her  death. 
Panel  gave  me  a  prescription  in  his  own  writing  to  get  from  Glas- 
gow Medical  Hall,  Elmbank  Street  I  took  it,  and  got  two  phials 
filled  with  a  liquid.  I  did  not  read  the  prescription.  It  was 
about, 9 -o'clock.  (No.  13  is  in  Panel's  handwriting).  I  brought 
back  the  prescription,  and  gave  it  to  him  with  the2phials.  (No.  92  is 
like  the  size  of  the  phials,  and  the  colour  of  the  liquid  is  the  same). 
He  told  me  the  prescription  was  for  his  wife  when  he  gave  it  to  me. 
I  had  not  been  often  in  the  consulting-room  for  6  months  before  Mr^ 
Pritchard's  death.  Before  that  I  was  often  there.  There  were  a 
few  tinctures  and  the  like  kept  in  a  cupboard  on  the  wall  of  the  win- 
dow ;  not  the  one  next  the  fire.  There  were  no  other  medicines  that 
I  know  ot  Panel  did  not  make  up  medicines  for  patients  that  I  know 
of.  It  was  not  his  practice  since  he  came  to  Glasgow.  I  never  saw 
him  compounding  drugs,  or  making  chemical  experiments.  (Shown 
Nos.  19,  20,  and  82).  There  are  three  diaries  in  Panel's  hand- 
writing. 

Crosi-examined  for  the  Panel — In  November,  while  Mrs.  Pritchard 
was  away,  I  was  ill ;  I  had  sickness  and  cramp.  I  was  taken  ill  at 
dinner-time — I  vomited.  I  was  ill  for  a  fortnight  then.  The  symp- 
toms were  throughout  sickness,  vomiting,  cramps,  and  constipation. 
In  February  I  was  ill  again ;  I  was  sick  every  morning  after  break- 
fost  for  two  hours — ^it  began  half-an-hour  after  breakfost.  The  illness 
lasted  about  a  week.  The  tea  for  breakfast  was  brought  up  made 
either  by  Catherine  or  Mary. 

Re-exandned  for  the  Ihvseeuiian. — I  was  sick  in  this  way  also 
shortly  after  Mrs.  Taylor's  death.  This  was  a  thiid  time.  It  waa 
not  after  every  meal  I  was  sick—- only  after  breakfiwt  The  sickness 
always  ended  in  vomiting.  The  cramp  came  on  in  February  as  well 
as  November ;  it  was  in  my  hands.  Also  the  constipation  came  on. 
I  never  could  account  for  tiie  sickness.  I  mentioned  it  to  Panel,  and 
hesaid  he  waa  afraid  it  was  gastric  typhoid.    In  November,  as  soon 
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IS  I  was  able,  I  went  home,  and  there  I  never  was  nick.    IPaael  was    No.  is. 
ill  in  the  same  kind  of  way  in  November.  WtSipl 

KiCHABD  EiMO. — I  went  to  board  with  the  Panel  end  of  October  last.  "^7- 

Mrs.  Pritchard  was  then  in  good  health.  She  was  a  little  delicate  be-  jSiy  5—7 
fore  she  went  to  Edinburgh.  Pretty  well  when  she  returned.  She  ^865, 
got  worse  after  that  panel  told  me  it  was  gastrie  fever  she  had.  Mrs.  Marder. 
Pritchard  was  confined  to  bed  when  Mrs.  Taylor  came.  I  saw 
Mrs.  Pritchard  only  once  while  Mrs.  Taylor  was  there.  I  saw  Mrs. 
Taylor  in  the  consulting-room  the  night  before  she  died  about  7  or  8 
writing  letters,  apparently  quite  well.  About  10  p.m.  Panel  told  me 
she  was  dangerously  ill ;  he  said  it  was  apoplexy.  After  12  I  was 
awoke  by  the  servant  telling  me  the  Doctor  wanted  me.  Panel  asked 
me  to  go  to  the  Telegraph  Office.  I  went  and  telegraphed,  by  Panel's 
instructions,  '  dangerously  ill,'  to.  Mrs.  Taylor's  husband  and  rela- 
tions in  Edinburgh.  On  my  return,  he  asked  me  to  telegraph  again, 
'  that  she  was  dead.'  He  then  said  she  had  been  dead,  but  he  did 
not  want  to  telegraph  that  at  once.  I  never  saw  Mrs.  Pritchard  after 
Mrs.  Taylor's  death.  The  night  Mrs.  Pritchard  died,  I  came  in 
about  11,  and  went  to  bed.  I  was  awoke  by  Mary  Paterson  about 
12.15  or  12.30.  I  went  to  Panel's  room,  he  was  in  bed  beside  Mrs. 
Pritchard.  I  looked  at  Mrs.  Pritchard  and  saw  she  was  dead.  He 
said  she  was  not.  He  said  no  more.  He  asked  me  go  for  Dr.  Pa- 
terson. 

I  returned,  I  met  one  of  the  servants,  who  told  me  the  Doctor  was 
not  to  come,  but  to  go  to  Victoria  Hotel.  I  then  went  to  Victoria 
Hotel,  and  got  Mr.  Michael  Taylor,  Mrs.  Taylor's  husband,  and 
brought  him  to  the  house.  I  slept  in  the  room  next  to  Mrs.  Prit- 
chard. I  have  heard  her  vomiting  during  the  night  five  or  six  dif- 
ferent times. 

Janet  Hamilton,  dressmaker, — I  knew  Mrs.  Pritchard,  and  made 
dresses  for  her.  Shortly  before  her  death,  the  8th  March,  I  was  in 
the  house  from  9  a.m.  In  the  forenoon  I  saw  Mrs.  Pritchard  in  the 
drawing-room.  I  was  working  for  her  in  the  ante-room.  She  looked 
well  then ;  I  talked  to  her  of  her  illness,  she  said  she  did  not  under- 
stand this  retching,  that  if  it  would  leave  her  she  would  be  all  right. 

I  felt  much  for  her,  and  asked  her  what  she  was  taking.  She  said 
very  little  ;  she  said  retching  always  came  upon  her  after  food,  and 
that  she  was  often  sick  at  night.  I  asked  her  what  was  her  trouble, 
snd  she  said  that  was  what  she  would  like  to  know ;  she  did  not  un- 
derstand it.  She  said  she  was  always  well  in  Edinburgh,  and  ill  at 
home.  I  said  perhaps  it  was  because  Edinburgh  was  her  native  air; 
she  said  she  did  not  know  about  that  I  thought  she  spoke  very 
sazious  when  she  spoke  thus. 

WiLUAM  Tennent  Qaibdmeb,  M.D. — On  the  evenmg  or  night  of 
8th  February,  between  12  and  1.80,  I  got  a  message  from  Panel  to 
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fTo.  15.     oome  >aiid  Bee  Mrs.  Pritchard.     I  went  immediately ;  I  had  nerer 

Hdward  W.      ^  ^^^  before ;  Panel  took  me  to  bis  wife's  bed-room. 
Pntchard.  ' 

H'  hConrt.     ^^  ^^  ^^^  ^^  ^^°  ^^^^  ^^^^  ^°^^  weeks,  and  her  stomach  not 

July  3^7.  able  to  bear  food. 

^^^'  When  we  got  into  the  room,  I  found  Mrs.  Pritchard  in  bed,  on  her 

liiirdttr.    bask,  with  a  flushed  £ice,  and  in  a  considerable  state  of  excitement 
She  then  told  me  of  her  sickness. 

Spasms  were  mentioned  either  by  him  or  her,  I  don't  know  which. 
After  that  he  expresssed  his  opinion  that  it  was  catalepsy.  He  said 
Dr.  Cowan  had  ordered  stimulants,  and  she  had  had  champagne.  Ho 
said  she  had  chloroform. 

Mrs.  Pritchard  began  apologising  for  not  sending  for  me  sooner, 
but  that  Dr.  Cowan  was  an  old  friend,  and  she  had  sent  for  him.    I 
said  there  was  no  occasion  for  any  apology ;  she  said  she  was  aware 
I  was  an  old  companion  of  her  brother.  Dr.  Michael  Taylor  of  Penrith. 
We  had  a  good  deal  of  conversation.     She  was  exhausted,  bnt  not 
extremely  so.     Pulse  was  pretty  good,  and  there  was  no  immediate 
danger.     But  the  most  striking  symptoms  were  her  state  of  excite- 
ment, and  the  spasms  in  her  hands,  which  I  saw  when  she  held  them 
above  her  head.     The  wrists  were  turned  inwards,  and  the  thumbs 
towards  the  wrists.     It  was  after  this  that  Panel  spoke  of  icatalepsy. 
I  attributed  the  excitement   to  intoxication  from   champagne  and 
chloroform.     I  then  withdrew  to  the  fire  to  warm  my  hands,  in  order 
to  examine  her  person ;  she  then  screamed  out  at  the  top  of  her  voice, 
*  Oh,  you  cruel  man,  don't  leave  me  I'    She  got  into  a  state  of  violent 
hysterical  excitement,  to  which  I  did  not  pay  much  attention.     I  then 
examined  her  person,  and  asked  particularly  if  she  was  pregnant. 
I  found  that  was  not  so.     I  found  she  was  not  in  a  condition  to  give 
any  account  of  herself  that  night.     I  told  both  of  them,  but  especially 
the  Panel,  that  the  stimulants  must  be  discontinued.     There  was  no 
catalepsy  if  I  understand  what  it  is.     But  we  know  nothing  about  it 
but  from  books.     This  is  not  matter  of  ordinary  medical  experience. 
I  cannot  say  I  heard  her  say  anything  about  hypocrites.      I  can- 
not say  if  any  of  the  servants  were  present,  except,  perhaps,  Catherine 
Lattimer.     Before  leaving,  I  spoke  in  very  strong  terms  to  the  Panel 
of  the  impropriety  of  the  practice  of  administering  stimulants,  he  said 
they  were  ordered  by  Dr.  Cowan,  but  he  seemed  to  concur  with  me 
in  disapproving  of  champagne,  but  asked  if  she  was  to  get  no  more 
chloroform.     I  said  no,  no  stimulants,  and  ho  medicine  till  I  see  her 
again.     I  arranged  to  see  her  in  course  of  the  day ;  I  came  between 
12  and  1.     I  saw  Panel,  he  said  she  was  better  and  quite  quiet     We 
went  to  Mrs.  Pritchard,  and  found  her  quiet — free  frt)m  fever.    I 
learned  that  she  had  not  vomited  since.     I  saw  her,  but  she  had  the 
remltitis  of  the  spasms.     I  was  not  there  ten  minutes.  I  directed  that 
she  was  still  to  get  no  stimulants;  and  no  medicine ;  when  she  required 
food,  to  get  plain  boiled  eggs,  milk  and  bread,  nothing*  else.    I  told 
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her  my  objeet  was  to  make  her  food,  simple,  so  that  nothiag  might    No.  IS. 
diiagree  with  her  stomach.    I  said  to  her  that  if  the  stomach  got  fair  pj^^^' 
play  it  wodd  digest  such  simple  things.     I  was  very  nuoh  ptuszled  „,  uctmrt. 
to  aeconnt  for  her  condition.    I  thought  she  was  dmnk  and  hysterical  Jidy  $-.7. 
the  night  before,  bat  I  formed  no  farther  opinion.  I  thought  it  a  case      ^^^* 
requmng  constant  and  serioas  attention.     I  considered  I  had  been  ^urdAr. 
eslled  in  only  as  a  consulting  physician.     I  was  never  sent  for  again, 
and  I  never  saw  Mrs.  Pritchard  again.    I  had  to  leave  town  on  the 
Friday,  and  I  sent  to  see  how  Mrs.  Pritchard  was,  and  learned  she 
was  better.     I  returned  on  Saturday,  and  got  a  message  from  Panel 
that  his  wifo  was  better,  and  I  need  not  call  again.     I  wrote  to  Dr. 
Taylor  on  the  9th  February.     I  did  so  becauBC  I  was  puzzled.    I 
thought  the  practice  of  stimulants  was  bad,  and  I  wanted  to  be  aided 
tad  backed  by  him.    There  was  no  fever  in  the  case  at  all. 

Cran-eoeamined  for  the  Panel, — I  had  known  Panel  1^  a  medical 
man  for  a  year  or  two  previous  to  this  visit. 

The  second  day  her  pulse  was  pretty  quiet;  her  colour  good— 
rather  high.    I  forget  about  the  tongue.     She  was  not  very  prostrate. 

I  did  not  write  to  the  brother  that  there  had  been  any  foul  play  or 
pcns(m--oertainly  not. 

Jamks  Patkbson,  M.D. — I  have  been  in  practice  for  thirty  years 
in  Glasgow.  I  was  Professor  of  Midwifery  in  the  Andersonian  Uni- 
Territy.  I  resigned  two  years  ago.  I  live  near  Panel's  house.  On 
^  24th  February,  a  Friday,  I  was  called  to  his  house.  I  never  had 
been  there  before.  Between  10  and  11  I  went.  I  met  Panel  in  the 
lobby,  he  led  me  into  the  consulting-room,  and  told  me  his  mother-in* 
law  while  writing  a  letter  had  been  suddenly  taken  ill,  and  fallen  off 
her  ehair  on  the  floor,  about  half-an-hour  or  an  hour  before ;  that  she 
had  been  carried  up  stairs.  I  asked  if  he  could  assign  any  reason. 
He  said  his  mother-in-law  and  Mrs.  Pritchard  had  been  drinking 
hitter  beer  for  supper,  and  had  both,  immediately  after,  been  rather 
nek,  and  vomited,  and  both  complained  that  the  beer  was  much  more 
bitter  than  usual.  He  said  they  could  not  have  taken  more  than  the 
third  part  of  a  pint  each.  I  said  I  thought  it  impossible  that  either  Allsop 
or  Bass  could  produce  such  an  attack,  there  must  be  some  other  cause. 

I  then  asked  as  to  the  old  lady's  previous  health  and  social  habits, 
when,  by  an  insinuation,  he  gave  me  to  understand  that  she  was  in 
&e  habit  of  drinking  spirits  occasionally.  He  stated  also  that  his 
wife  had  been  very  poorly  for  a  long  time  with  gastric  fever,  and  that 
wme  days  previously  he  had  telegraphed  for  her  mother  to  come  and 
attend  her.  We  then  went  up  to  the  bedroom.  Mrs.  Taylor  was 
lying  on  the  edge  of  the  bed  next  to  me,  on  her  right  side,  with  all 
her  clothes  on,  and  a  cap.  Mrs.  Pritchard  was  in  her  night-dx«S8| 
with  dishevelled  hair,  and  in  the  same  bed,  but  under  the  bed-clothes, 
ttttittg  op  immediately  beyond  the  mother. 

Mrs.  Taylor  was*  living.     She  gave  me  the  impression  of  a  person 
VOL.  V.  H 
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No.  15.     ^iiQ  \^  i)een  in  eood  health — rather  above  ordinary  size— well-formed 
Pritchjtttl.  — 1*0*  *^®  l«*8t  appearance  of  being  addicted  to  drinking—*  very 


BUperiof-lookiDg  person  for  her  station  of  life.    Her  hce  was  pale,  the 

July  3—7.  expression  calm   and  placid— eyelids  partially  closed — ^lips  rather 

^^^       livid — breathing  slow  and  laborious — skin  eool,  and  with  a  clammy 

Murder,    perspiration — ^polse  almost  imperceptible,  and  apparently  she  was  nn- 

conscions.  On  opening  her  eyelids  I  fennd  both  pupils  much  contracted. 

From  the  symptoms  I  was  satisfied  she  was  under  the  influence  of 
opium  or  some  other  powerful  narcotic  I  gave  my  opinion  to  Panel 
that  she  was  dying.  He  seemed  unwilling  that  my  opinion  should 
be  heard  hy  Mrs.  Pritchard.  We  then  retired  to  the  fire,  and  I 
stated  my  opinion  distinctly  that  she  was  dying.  Panel  said  she  had 
attacks  before  of  a  similar  kind,  but  never  one  so  severe. 

As  a  last  resource  I  proposed  mustard  poultice  to  various  parts  of 
her  body,  and  a  turpentine  enema.  He  went  to  prepare  the  enema, 
and  he  said  he  had  a  little  before  given  her  one  with  a  glass  of  brandy 
in  it.  The  patient,  being  roused  a  little,  and  raised  at  the  head 
and  shoulders,  a  slight  degree  of  consciousness  ensued,  and  the  pulse 
became  sensible  at  the  wrist.  I  called  Panel's  attention  to  this, 
when  he  clapped  the  old  lady  on  the  shoulder,  and  said,  '  Ton  are 
*  getting  better,  darling?'  but  I  shook  my  head*  A  slight  fit  of 
retching  came  on,  and  she  vomited  a  small  quantity  of  firothy  mucus, 
then  the  coma  returned,  breathing  became  more  oppressed,  and  the 
alvine  evacuations  passed  involuntarily.  Panel  administered  the 
enema.  1  then  left  the  room  with  Panel,  and  entered  the  consulting* 
room.  I  said  she  wa9  in  a  state  of  narcotism.  He  then  said  she  was 
in  the  habit  of  regularly  using  Battley's  Sedative  Solution.  That  she 
had  a  few  days  before  purchased  not  less  than  a  half-pound  bottle  of 
the  medicine,  and  that  it  was  very  likely  she  might  have  taken  a 
good  swig  of  it.  She  had  not  the  least  appearance  of  a  person  who 
used  opium  to  any  great  extent. 

In  the  bedroom  I  was  very  much  struck  with  the  appearance  of 
Mrs.  Pritchard.  She  seemed  exceedingly  weak  and  exhausted,  her 
features  sharp  and  thin,  a  high  hectic  flush  on  her  che^s ;  voice  very 
weak  and  peculiar,  very  like  the  voice  of  a  person  approaching  the 
collapsed  stage  of  cholera.  The  expression  of  the  face  was  semi-im- 
becile. I  supposed  at  first  that  it  was  produced  by  ricent  gastric 
fever,  of  which  I  had  been  told,  and  by  the  grief  caused  by  her  mother's 
condition ;  but  I  could  not  banish  the  conviction  that  she  was  under 
the  depressing  influence  of  antimony.  I  had  no  talk  with  Mrs. 
Pritchard,  my  conviction  was  created  entirely  by  her  appearance. 

I  left  at  11.30.  A  little  before  1  a.m.  I  was  sent  for,  to  see  Mrs. 
Taylor.  I  refused  to  go,  knowing  I  could  be  of  no  service,  and  was 
very  much  fatigued ;  but  I  sent  my  compliments  to  the  Panel,  and 
that  if  I  could  really  be  of  use  he  might  send  for  me.  The  distance 
of  the  two  houses  is  195  yards.    No  farther  message  came.    I  learned 
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and  blank  Bchedule  on  2d  March.     He  retnrned  the  schedule  un-filled     No.  15. 
op,  and  a  letter,  which  I  destroyed,  not  thinking  it  of  any  consequence.  ^^1^^^^' 
I  sent  the  schedule  to  panel,  and  he  returned  it  filled  up.    It  is  No.  gn^^ourL 
55.    [Schedule  read,  setting  forth  that  the  primary  disease  and  cause  Julj  S— 7. 
of  death  had  been  gastric  fever,  the  duration  of  which  had  been  two     ^^^' 
months.]  Murder. 

Jakbs  Paterson,  M.D.,  recoiled. — My  letter  to  the  Registrar  was 
dated  4th  March  and  was  in  these  terms:—*  Dear  Sir,  I  am  surprised  that 
'  lam  called  on  to  certify  the  cause  of  death  in  this  case.  I'only  saw 
'  the  person  for  a  few  minutes,  a  short  period  before  her  death.  She 
'  seemed  to  be  under  some  narcotic,  but  Dr.  P.  who  was  present  from 
'  first  moment  of  her  illness  to  the  death  in  his  own  house  may  certify 

*  the  cause.    The  death  was  certainly  sudden,  unexpected,  and  to  me 

*  mysterious.' 

The  words  cause  of  death  were  underscored. 

CroU'exammed  for  the  Panel. — There  was  no  postscript  I  have 
given  it,  I  believe,  verbatim  et  Uteratim,  I  made  no  farther  communi- 
cation to  any  one. 

To  the  Court. — By  what  I  said  on  cross-examination,  I  mean  that 
ihe  first  and  second  times  I  saw  Mrs.  Pritchard,  I  thought  somebody 
was  administering  antimony  to  her  for  the  purpose  of  procuring  her 
death. 

Jakes  Cowan,  M.D. — I  am  not  now  in  practice.  I  am  a  relative 
of  the  late  Mrs.  Taylor,  but  distant,  we  were  second  cousins.  I  got 
a  letter  from  Panel  in  February,  I  think  on  the  10th.  I  did  not  pre- 
wrre  the  letter.  It  stated  that  panel  was  becoming  anxious  about 
lu8  wife's  case,  and  asked  me  to  come  and  see  her.  I  went  next  day, 
the  11th  FebruAry,  and  saw  Mrs.  Pritchard.  I  saw  her  in  the  draw- 
ing-room. Mrs.  Pritchard  went  afterwards  there  at  my  dejsire.  My 
^t  was  just  two  days  before  Mrs.  Taylor  went  to  Glasgow.  Panel 
met  roe  in  the  lobby,  and  said  she  was  very  much  better  that  day. 
I  fotmd  Mrs.  Pritchard  better  than  I  expected ;  I  asked  her  about  her 
lymptoms,  and  found  she  had  been  suffering  from  irritation  of  stomach, 
and  sickness  and  inability  to  retain  her  food  on  the  stomach.  I  de- 
nred  her  to  go  back  to  bed,  and  have  a  mustard  poultice,  and  take 
ice,  snd  if  there  was  much  prostration,  to  have  small  Quantities  of 
champagne  with  the  ice. 

I  dined  there ;  while  I  was  sitting  with  the  children  panel  came 
^n,  and  said  Mrs.  Pritchard  had  been  vomiting  again,  and  asked 
me  to  come  up  and  see  her,  which  I  did.  I  proposed  to  administer 
beef-tea-bjectionS)  but  it  was  not  done.  I  saw  her  next  morning  in  her 
bed-room  ;  she  was  much  the  same.  Nothing  particular  farther 
ooenrred.  I  went  back  to  Edinburgh  that  day.  At  Mrs.  Pritchard's 
desire  I  went  to  Mrs.  Taylor,  and  asked  her  to  go  to  her  daughter, 
which  she  did  the  next  day.  The  visit  of  Mrs.  Taylor  was  suggested 
Crst  by  me. 
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No.  15.  Cross-examined  for  the  Panel. — Panel  and  his  wife  lived  rery  happily 
Prhchard  ^^^^^^*  1  never  heard  of  any  disagreement ;  never  heard  either 
rr— —  speak  unpleasantly  of  the  other.  Panel  was  Mrs.  Taylor's  idoL  Mrs. 
July  3-.7.  Pritchard's  body  was  brought  to  Edinburgh ;  Panel  accompanied  it. 

^^^'      It  was  taken  to  the  house  of  Mr.  Taylor.    The  coffin  was  opened  at 

Murder.  Panel's  desire,  to  gratify  the  servants  who  were  much  attached  to  her. 
This  was  on  Monday  the  20th.  Panel  exhibited  a  great  deal  of  feel- 
ing, and  kissed  the  body. 

Ee-examined  for  the  Prosecution. — I  have  known  Mrs.  Taylor  all 
jny  life ;  shp  was  a  person  of  very  temperate  habits. 

.  To  the  Court. — I  had  visited  Panel  and  his  wife  in  Glasgow  during 
the  last  two  years — not  oflten.  I  saw  more  of  them  when  they  came 
to  Edinburgh. 

Margaret  Dickson. — I  was  servant  to  Michael  Taylor  till  April 
last,  four  years ;  I  was  only  servant.  Their  house  was  in  Lauder 
Road.  Mrs.  Pritchard  came  on  a  visit  in  November,  and  remained 
till  about  Christmas.  She  had  been  complaining  when  she  came,  but 
she  got  better.  She  had  no  complaints  while  she  was  there.  She 
was  never  confined  to  bed,  nor  away  from  meals.  I  was  present  on 
Thursday  the  30th  March,  when  Mrs.  Taylor's  body  was  disinterred. 
I  recognised  the  body  as  that  of  Mrs.  Taylor,  in  presence  of  Doctors 
Maclagan  and  Littlejohn.  Before  Mrs.  Taylor  went  to  Glasgow  in 
February  she  was  quite  welL  She  was  quite  temperate,  as  far  as  I 
saw.  I  have  seen  her  take  a  little  whisky  and  water  during  dinner, 
but  never  at  any  other  time ;  I  never  saw  her  affected  by  it.  I  saw 
Mrs.  Pritchard's  body  handed  over  to  Doctors  Maclagan  and  Little- 
john on  the  21st  March. 

MicHABL  Taylor. — Before  Mrs.  Taylor  went  to  GJasgow  to  visit 
her  daughter  she  had  been  rather  poorly ;  she  was  subject  to  violent 
perspirations  and  headaches.  She  took  Battley's  Solution  for  her  per- 
spirations for  five  or  six  years.  She  was  of  perfectly  temperate 
habits  in  every  respect  She  had  great  inclination  to  sleep  after 
taking  the  medicine.  She  had  been  taking  Battley  for  a  long  time 
before  I  knew  what  it  was ;  but  I  knew  she  was  taking  a  medicine 
for  her  perspirations.  My  daughter  was  very  delicate  on  occasion  of 
her  visit  to  us  last  winter.  She  had  very  little  appetite,  but  she  took 
her  meals  with  us.  Sometimes  she  lay  in  bed  when  she  came  first, 
but  she  got  better,  and  was  more  in  the  way  of  getting  up  to  break- 
fast. She  complained  of  sickness  frequently,  more  or  less,  all  the 
time  she  was  with  us.  She  had  occasion,  perhaps  two  or  three  times, 
to  leave  the  table  from  being  sick.  I  heard  of  this,  but  I  can't  say 
how  often.  She  was  a  little  better  when  she  left  us  than  when  she 
came.  On  the  morning  my  wife  died  I  came  to  Glasgow,  Panel 
asked  me  to  go  and  register  the  death,  and  in  consequence  of  his  sug- 
gestion, T  went  to  Dr.  Paterson  to  get  a  paper.  Panel  told  me  that 
my  wife  had  died  of  paralysis  and  apoplexy.     My  wife  never  had  any 
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fite  thai  I  ever  heaed  of.     No.  47  b  a  letter  I  received  from  Panel  ^^J^yf^ 
(Reads).     '  I  am  very  much  fatigaed  with  being  up  at  night  with  Prltchvd. 

*  dear  Mary  Jane,  who  was  very  much  worse  yesterday  and  passed  High  Court. 
'  a  wratehed  night     Wednesday  has  been  a  periodic  day  with  her  ^^J  ^—7* 

(  dnnng  her  iUness  and  she  always  dreads  it.— -Her  prostration  is — 

*  extreme  and  appetite  quite  failed. — Dr.  Paterson  has  recommended 
^  Dablin  stont,  and  some  very  simple  medicine.' 

CroU'examinedfor  the  PaneL — I  was  frequently  in  GUsgow  while 
the  Pkitdiajrds  were  there,  they  seemed  to  be  happy,  and  very  fond  of 
each  other.  I  nsed  to  go  to  Glasgow  every  month,  and  spend  a  day 
or  two  with  them.  My  wife  got  Battley  either  at  Duncan  &  Flock- 
hart's  or  Fairgrteve's. 

The  Court  here  adjourned  till  next  morning  under  the 
usual  interlocutor. 

Albzandcb  M'Gall,  Superintendent  qfPo2tce.-^I  apprehended  the 
Panel  on  Monday  20th  March.  I  searched  his  person.  The  letters 
Nob,  9  and  10  were  foand  on  him.  I  visited  his  house  next  day.  I 
fonnd  No.  19  Diary  in  consulting-room;  No.  20  in  same  plaee.  I 
got  the  bottle,  85  B,  from  Mary  M'Leod,  she  took  it  out  of  a  drawer 
Ib  a  chest  of  drawers  standing  in  the  passage  on  the  top  flat.  The 
bottle  was  about  half  full  of  a  dark  liquid,  which  came  up  to  about  the 
middle  label.  I  went  back  on  Wednesday  the  22d,  and  found  the 
paper  packets,  No.  86  C,  in  the  consulting-room.  87  D,  a  quart 
bottle  full  of  ginger  wine,  I  found  in  a  locked  press  in  consulting- 
room.  The  key  of  that  press — the  one  next  the  fire — was  in  the 
Panel's  pocket  when  he  was  apprehended.  88  £,  a  small  phial,  with 
remains  of  a  label  ^  timon,'  with  cork  in  it,  1  got  in  an  unlocked  press 
in  the  same  room.  89,  90,  91,  Three  phials,  two  corks,  and  a  glass- 
stopper,  I  got  in  the  unlocked  press.  92  O,  another  phial  with  cork 
tnd  sealed  over,  I  got  on  the  mantelpiece  in  the  ante-drawing-room. 
96  L,  Body-clothes,  I  got  from  Mary  Patterson.  97  M,  Bed-linen, 
I  got  from  the  same.  99  0,  are  trinkets  I  got  from  Mary  M^Leod. 
The  two  bank  pass-books,  Nos.  100  and  101,  in  the  locked  press. 
I  gave  Nos.  96  and  97  to  Murray  on  the  29th,  in  the  same  state  as 
I  got  them.  On  13th  April,  I  gave  to  Dr.  Penny  all  the  bottles  I 
bave  mentioned.  (&hown  12,  13,  and  14).  These  two  prescriptions 
sod  an  envelope  I  found  in  a  desk  in  the  consulting-room.  The 
letters  Nos.  32  to  37  inclusive,  I  found  in  the  book-case  in  the  con 
snltittg-room.  Nos.  22  to  28  inclusive,  I  found  in  the  same  book- 
case. Nos.  15  and  16,  prescription  and  envelope,  I  found  on  30tb  on 
table  in  same  room.  Nos.  17  and  18,  another  prescription,  at  same 
time  and  place. 

Ofoa-examined  for  the  Pantl-^1  did  not  tike  all  the  bottles  in  the 
consnMngwroom.     I  left  in  the  open  press  36  bottles,  medicine  bottles, 


120  GASES  BEFORE  THE  HIGH  COUET 

P^^}?W,  ^  bottle  of  bnuidy  and  whisky,  and  some  bottles  labelled  chloroibnD  in 
Pritelunl.*  locked  preas.  These  3^  bottles  were  examined  on  the  spot  by  Dr. 
HighCoupt.  ^^^^"^  <^  another.  I  gave  to  Panel's  agent  the  bottles  Dr.  Penny 
Joly  8—7.  did  not  retain.  The  key  of  the  locked  press  I  gave  to  Panel's  brother, 
^^^^'  CharloB  Ptitchard,  on  31st  March.  (Shown  Ietter8v32  to  37),  these 
Aiiirdw.     I  fiyimd  in  the  book-case. 

John  Musbat,  iheriff-offieer. — (Shown  96  to  97).  These  dothes 
I  got  from  M'Call,  and  gave  them  to  Dr.  Madagan  in  the  same  state 
as  I  got  them.  84  A,  I  got  from  Mary  Patterson  on  Saturday  Ist 
ApriL  I  sealed  it  up,  and  handed  it  to  Dr.  Penny,  in  the  same  state 
as  1  got  it.  95  K,  I  purchased  frY>m  Burton  &  Henderson  on 
14tb  April.  I  attached  a  label  to  it,  and  gave  it  to  Dr.  Penny  in 
same  state. 

JoHM  Campbell,  Apothecaries  Company^  251  Sauchtehcdl  Street — 
I  have  known  Panel  by  sight  for  four  years.  He  did  not  buy  any- 
thing from  us  till  about  nine  months  ago;  since  then  he  had  an  ao^ 
count  with  us.  No.  58  is  an  excerpt  frt>m  our  books  containing  his 
account  I  made  the  excerpt,  it  is  quite  correct.  The  articles  men- 
tioned were  frumished  of  the  dates  in  the  account. 

[Articles  specified  read  to  witness,  viz. :] 

/€4  Sept.  19.  10  grains  Strychnine 

Nov.     4.  ^  oz  Tinct  Conii  &  Stop'  ble  4'  Laudanum  2^ 

16.  1  oz  Laudanum  &  Stop'  ble 

1  oz  Tartar  Emetic  &  Stop'  ble 

24.  1  oz  Tinct  aconite  &  bo 

Dec.   8.  1  oz  Fleming's  Tincture  Aconite  &  bo 

9.  1  oz  Tinct  Conii  Maculat 

/65  Feb.    4.  1  oz  Tinct  Conii  &  bo 

7.  1  oz  Tart.  Antimon 

1  oz  Tinct  Aconite  &  bo 

9.  1  oz  Tincture  Aconite  &  bo 

11.  2  oz  Tincture  of  Digitalis  &  bo 

18.  2  oz  Tine  Conii  &  bo 

These  articles  the  Panel  got  personally,  that  is,  he  ordered  them  all 
personally,  and  got  some  with  him,  and  others  were  afterwards  sent 
The  order  of  November  24th  was  not  given  to  me,  nor  those  of  December 
9ih  and  February  4th.  In  all  the  other  cases  mentioned,  the  orders 
were  given  to  me  by  Panel,  and  executed  by  me.  I  am  sure,  however, 
that  the  others  were  furnished  by  us.  I  was  on  all  the  occasions  in 
personal  attendance  in  the  shop.  Two  grains  of  tartar  emetic  is  an 
ordinary  dose,  435^  grains  are  in  an  ounce.  One  ounce  is  quite  an 
unusual  quantity  to  sell.  I  never  sold  an  ounce  to  a  medical  man  in 
Glasgow  before.  I  sold  him  another  ounce  on  7th  February.  It 
struck  me  as  strange.  I  think  2  ounces  would  serve  our  whole  trade 
for  12  months.    We  have  a  large  dispensing  business.    An  ounce  of 
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tinetare  of  aconite  is  an  unumial  quantity,  it  atmck  me  as  very  nnnana).  v^^'^^U,^ 
Fleming'a  tinetnre  of  aconite  is  six  times  as  strong  as  the  ordinary  Ptiiehird.* 
tincture  of  aconite.     We  generally  sell  about  one  or  two  ounces  of  High  Court 
Fleming's  in  the  course  of  the  year.     Fleming's  is  chiefly  used  in  JalyS— 7.' 
liniments.  Two  ounces  of  tincture  of  digitalis  is  not  unusual.  The  rest     ^ 
of  the  account  is  made  up  chiefly  of  chloroform.     From  July  15  to  ^^^^der. 
December  9,  1864,  there  are  132  ounces.    This  is  a  very  unusual 
quantity — more  than  all  our  other  customers  put  together.     We 
supply  medicines  to  a  great  many  medical  men.     I  have  been  23 
years  a  dispensing  apothecary.    I  never  before  sold  so  much  poison  to 
a  medical  man.     (Shown  label  I  94.)     These  six  phials  are  the  kind 
we  use.   The  poisons  we  furnished  to  Panel  were  all  carefully  labelled. 
Ob  these  phials  the  labels  are  all  scraped  off,  but  on  one  the  letters  aco 
resuin  in  the  handwriting  of  one  of  our  assistants — Rose. 

Jomi  CcRMB,  Apothecary,  SauddehaU  Street — Panel  regularly 
dealt  with  me.  I  hare  made  excerpts  finom  my  ledger,  No.  60,  and 
Ppd's  account;  it  is  correct  :— 

1866. 

18  February.  Two  ounces  Solution  Morphia 

One  ounce  Fleming's  Tincture  of  Aconite 

^  March.  Solution  of  Atropine  one  Dram,  with  one  gr  to  dram 

9    »-  Solution  of  Atropine  one  Dram,  with  two  grs  to  dram 

13  —  \  ounce  of  Fleming's  Tincture  of  Aconite 

14  -»  Solution  of  Atropine  one  dram,  with  two  grs  to  dram 
16    —  Solution  of  Atropine  one  dram  with  five  grs  to  dram 

Some  of  the  articles  I  furnished  myself,  others  my  assistants.  I  can- 
not distinguish  which.  They  were  ordered  by  Panel.  I  haye  no 
doubt  of  the  articles  being  furnished  to  Panel.  I  think  I  put  up  the 
tmeture  of  aconite  myself  on  18th  February,  the  solution  of  atropine 
00  8th  March.  I  think  my  assistant  furnished  most  of  the  solution 
of  airopine.  Panel  personally  ordered  the  things  himself,  not  by 
piescription.    The  articles  are  all  entered  by  myself  in  the  ledger. 

Cms-examined  for  the  Pond. — My  assistant  told  me  about  the 
articles  which  1  did  not  furnish  myself.     He  is  alive. 

DocoLAs  Maclaoan. — I  made  a  post  mortem  examination  of  Mrs. 
Pritehard's  body,  [proves  Report  No.  1.] 

Medical  Report  by  Drs.  Maclaoan  and  Littlbjohm  of  Fost" 
mortem  Examination  of  Body  of  Mrs.  Pbitchard. 

Edinburgh,  21st  March  1865. 
We,  the  undersigned,  in  virtue  of  a  warrant  of  the  sheriff  of  Lanark- 
shire of  yesterday's  date,  concurred  in,  of  this  date,  by  the  sheriff- 
Bubstitute  of  Edinburgh,  at  No.  1  Lauder  Road,  Grange,  examined  a 
body  identified  in  our  presence  as  that  of  Mary  Jane  Taylor  or  Prit- 
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F^^'  \!aw  ^^^^  ^7  ^^  following  witnesses  ;  Mary  Rajnor  or  Taylor,  siater-in 
PHtehwd.'  Iaw  of  the  deceased ;  Michael  Taylor,  father  of  the  deceased ;  Catherine 


HighC^urt.  I^tt^fBer,  servant :  and  Margaret  Dickson,  servant. 

July  3^7.      The  body  appeared  to  be  that  of  a  healthy  woman,  of  about  the  age 

'. —  stated  on  the  coffin-plate,  thirty-nine  years.    It  was  free  from  putres- 

cency.  There  was  moderate /x)9^mortelR  lividity  and  rigor  mortis* 
Nothing  was  observed  externally,  except  a  yellow  stain  on  the  right 
side  of  the  abdomen,  looking  like  the  remains  of  a  sinapism.  The 
expression  was  placid.     The  pupils  of  the  eyes  natural. 

Head, — ^The  vessels  of  the  scalp  were  not  loaded  with  blood.  The 
veins  on  the  surface  of  the  brain  were  moderately  full,  especially  at 
the  posterior  part.  There  was  considerable  effusion  of  senim  under 
the  arachnoid  membrane  on  the  top  of  the  bndn,  but  not  at  the 
base.  The  brain  itself  was  healthy,  both  as  regards  vascularity  and 
•consistence.    The  ventricles  contained  only  a  small  quantity  of  serum. 

Organs  of  Respiration  and  Circulation. — ^The  windpipe  was  healthy. 
The  right  lung  was  quite  healthy.  The  left  lung  was  slightly  ad- 
herent to  the  walls  of  the  chest,  at  its  apex,  where  there  was  a  firm 
mass  of  old  tubercular  deposit,  of  the  size  of  a  hazel  nut,  of  cheesy 
consistence,  and  unaccompanied  by  any  traces  of  recent  morbid  action. 
There  was  a  small  amount  of  serum  in  the  pericardium.  The  heart 
contained  a  little  fluid  blood  in  both  cavities ;  rather  more  in  the 
right  than  in  the  left  ventricle.  In  the  right  ventricle  there  was  a 
small  fibrinous  clot.     The  heart  and  its  valves  were  healthy. 

Organs  of  Digestion, — ^The  gums  and  mucous  membrane  of  the 
mouth  were  exsanguine,  the  lips  were  dry,  the  pharynx  and  gullet 
perfectly  healthy.  The  walls  of  the  abdomen  were  loaded  with  £Bit, 
and  so  were  the  omentum  and  mesentery.  The  viscera  presented  no 
morbid  appearance  externally.  The  liver  was  natural ;  the  gall-bladder 
full  of  bile.  The  spleen  was  healthy.  The  kidneys  slightly  congested. 
The  stomach  contained  about  three  drachms  of  pinkish-grey  ropy  fluid, 
with  some  small  masses  of  tenacious  mucus  mixed  with  it  The  mu- 
eous  membrane  was  generally  healthy,  but  on  the  posterior  wall,  near 
to  the  cardia,  there  was  a  patch  of  punctiform  redness  over  a  space  of 
two  inches  square.  The  small  intestines  were  lined  with  light  grey 
mucus.  The  colon  and  rectum  contained  some  yellow  feculent  matter, 
which  nowhere  was  of  solid  consistence.  The  ileum,  for  about  three 
inches  of  its  length,  at  a  part  beginning  about  three  inches  above  its 
termination  in  the  colon,  was  closely  contracted  on  itself.  The  mu- 
cous membrane  of  the  rectum,  throughout  a  good  part  of  its  extent^  pre- 
sented a  superficial  dark  discoloration,  as  if  some  black  pigment  were 
imbedded  in  its  substance.  There  was  slight  ramiform  injection  of 
the  greater  part  of  the  mucous  membrane  of  the  rectum.  There  were 
several  small  patches  of  the  same  appearance  at  various  points  through- 
i>ut  the  colon,  and  a  few  spots  of  similar  vascular  injection  in  the 
small  intestines. 


Murder. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  123 

Urinary  and  OeniUU  Apparatus. — The  urinary  bladder  contained  Edward  W. 
about  eight  otinces  of  browuiah  yellow  urine,  the  womb  and  its  appen«  Pritchard. 
dages  presented  no  morbid  appearance  bey ond  a  slight  ulceration  of  the  HigfaConrt. 

cervix  uteri.  '^'^igls"^' 

We  have  to  report  that  this  body  presented  no  appearanoe  of  recent 
morbid  action,  beyond  a  certain  amount  of  iritation  of  the  alimentary 
eanal,  and  nothing  at  all  capable  of  accounting  for  death.  We  have 
therefore  secured  the  alimentary  canal  and  its  contents,  the  heart  and 
some  of  the  blood,  the  liver,  the  spleenu  the  left  kidney,  and  the  urine, 
IB  order  that  these  may  be  submitted  to  chemical  analysis. 

(Signed)        Douglas  Maclagam. 

Henrt  D.  Littlejohn. 

[Reads  Chemical  Report  No.  2J 

Ghehical  Report  by  Dr.  Maclaoan.     Death  of  Mrs.  Pritchard. 

Edinburgh,  1 1th  April  1865. 

I  have  subjected  to  chemical  examination  the  various  organs  and 
contents  of  organs,  removed  by  Dr.  Littlejohn  and  myself  from  the 
body  of  Mrs.  Mary  Jane  Taylor  or  Pritchard,  at  the  post-mortem  ex- 
amination on  21st  March,  and  I  have  to  report  the  following  as  the 
results  which  I  have  obtained. 

It  having  been  stated  to  me  that  antimony  was  suspected  in  this 
case,  immediately  on  returning  from  the  post-mortem  examination,  I 
made  a  trial  experiment  in  presence  of  Dr.  Littlejohn  and  my  assist- 
ant Dr.  Arthur  Gamgee,  with  three  drachms  of  the  urine,  and  ob- 
tained from  this  unmistakable  evidence  of  the  presence  of  antimony. 
Being  obliged,  in  consequence  of  the  death  of  a  relative,  to  go  to 
London,  and  having  by  the  above  experiment  ascertained  that  my  re- 
searches must  be  directed  towards  the  discovery  of  antimony,  I  re- 
quested Dr.  Gamgee,  in  conjunction  with  Dr.  Littlejohn,  to  carry  on 
the  following  preliminary  process  in  my  absence. 

[Witness  withdrawn.] 

Arthur  Gamgee,  M.D. — I  have  been  assistant  to  Dr.  Madagan 
since  April  1863.  I  have  had  experience  in  chemical  analysis. 
When  Dr.  Maclagan  went  to  London  on  22d  March  he  entrusted  me 
with  the  evaporation  of  the  intestines.  The  report  correctly  states 
what  I  did  in  Dr.  Maclag^'s  absence.  Dr.  Littlejohn  acted  with  me 
in  the  process.     Dr.  Maclagan  returned  on  24th  March. 

Hbnrt  Duncan  Littlejohn,  M.D.  concurred  with  Dr.  Gamgee 
as  to  the  process  conducted  in  Dr.  Maclagan's  absence. 

Douglas  Maclagan  recalled. — [Reads  same  Report.] 

The  whole  contents  of  the  intestines  were  evaporated  to  dryness  on 
a  warm  bath,  so  as  to  obtain  a  solid  residue,  one-half  of  this  residue 
was  digested  with  water  acidulated  with  tartaric  acid,  and  filtered,  by 
which  a  solution  measuring  two  ounces  and  five  drachms  was  obtained, 
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u.^^*  1^-     in  which  sny  antimony  present  in  the  intestines  would  be  foond. 
Pritehftrd.*  ^^^  ounoe  of  this  fluid  was  subjected  to  a  stream  of  snlphureted 
Uiffh  Court'  ^J^^S^^  &^  ^^^  ^^®  orange-yellow  precipitate  which  formed  was  col- 
July  3^7,  lected  on  a  filter  and  washed.     This  precipitate,  and  the  remainder  of 
the  tartaric  acid  solution,  were  reserved  for  Dr.  Maclagan's  examina- 
Hnrder.    ^qq  qq  ]|jg  return  to  Edinburgh  on  the  24th  March.     I  then  subjected 
these  materials  to  the  following  examination.     The  orange-yellow  pre- 
cipitate was  boiled  in  a  tube  with  pure  hydrochloric  acid,  and  the  solu- 
tion thus  obtained  was  mixed  with  water,  when  a  white  precipitate 
formed.     The  fluid  containing  this  precipitate  was  again  subjected  to  a 
stream  of  snlphureted  hydrogen  gas,  again  gave  a  deposit  of  an  orange- 
yellow  colour. 

One  fluid  drachm  of  the  tartaric  acid  solution  was  treated  by  Reinsch's 
method,  and  another  fluid  drachm  was  treated  by  Marsh's  process.  By 
each  of  these  well  known  methods,  and  thus  operating  upon  a  quantity 
of  fluid  corresponding  to  a  forty-second  part  of  the  contents  of  the  in- 
testines, I  obtained  unequivocal  evidence  of  the  presence  of  antimony. 
By  digesting  a  small  quantity  of  the  dried  residue  of  the  intestinal  con- 
tents with  distilled  water,  filtering  and  subjecting  the  filtrate  to 
Reinsch's  process,  I  readily  ascertained  that  tlie  antimony  was  here 
present  in  the  form  of  a  compound  soluble  in  water.  There  are 
only  two  preparations  of  antimony  occurring  in  commerce  which  are 
soluble  in  water ;  the  one  of  these,  the  chloride,  is  a  strongly  acid, 
dark-brown,  corrosive  fluid,  totally  unsuited  for  internal  administration, 
the  other  is  what  is  known  scientifically  as  tartarised  antimony,  and 
popularly  as  tartar  emetic,  a  colourless  substance,  possessed  of  com- 
paratively little  taste,  and  in  daily  use  as  a  medicinal  agent.  I  have  no 
doubt,  and  shall  assume  in  the  following  statements,  that  the  antimony 
found  in  Mrs  Pritchard's  body  was  taken  in  this  form. 

The  remainder  of  the  acid  solution,  amounting  to  one  ounce  and  three 
drachms,  was  subjected  to  a  process  intended  to  determine  the  quantity 
of  antimony  present  in  the  contents  of  the  intestines ;  but  though  the 
presence  of  this  metal  was  determined  with  the  greatest  facility,  I 
found  that  the  amount  yielded  by  the  materials  which  I  used  was  too 
small  to  enable  me  to  weigh  it  with  sufficient  accuracy.  I  also  made 
an  experiment  with  the  contents  of  the  intestines,  directed  towards  the 
discovery  of  vegetable  poisons.  It  is  sufficient  on  this  subject  to  say, 
that  the  result  was  entirely  negative. 

I  then  subjected  to  analysis  the  following  fluids  and  solids,  removed 
from  the  body  of  Mrs.  Pritchard« 

1.  Contents  of  the  Stomach. — These  amounted  to  little  more  than 
half  an  ounce,  and  were  free  from  all  odour  of  any  poisonous  drug. 
They  were  subjected,  in  the  first  place,  to  what  is  known  as  *  Stas's 
'  process,'  for  Uie  separation  of  vegetable  poisons,  but  not  a  trace  of  any 
of  these  was  detected.  The  whole  residues  of  this  operation  were  pre- 
served, and  subjected  to  examination  for  antimony,  but  none  was  found. 
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%  The  £/irnt«.— The  presence  of  antimony  having  been  aheadj    No.  15. 
aaoertained  in  this  secretion,  the  remainder,  amounting  to  seven  ^^^^  ^' 

onnoes,  was  employed  to  detenmne  its  quantity.    The  process  followed  —, 

heie  was  a  well-known  one,  by  which  the  antimony  is  obtained  in  the  j|§y  3^7/ 
ibrm  of  snlphoret,  after  destroying  the  organic  matter  by  means  of      ^^^- 
hydrochloric  acid  and  chlorate  of  potash.    The  quantity  of  snlphoret  Murder. 
was  readily  waghed,  and  found  to  be  rather  more  than  one-tenth  of  a 
grain  (0*1078  grain).    This  corresponds  to  nearly  one-fourth  of  a 
grain  ('218  grain)  of  tartar  emetic. 

3.  The  BUe, — A  littie  more  than  half  an  ounce  of  this  fluid  was  ob- 
tained firom  the  gallbladder.  By  Beinsch's  process  fifty  minims 
readily  gave  an  antimonial  deposit.  The  remainder  of  the  bile, 
amounting  to  four  drachms,  was  used  to  determine  the  amount  of 
antimony  in  it,  and  it  yielded  sulphuret  of  antimony  corresponding  to 
more  than  one-tenth  of  a  grain  (0*121  grain)  of  tartar  emetic. 

4.  The  Blood, — ^The  total  quantity  was  six  and  a  half  ounces.  One 
ounce  was  subjected  to  Seinsch's  process,  and  readily  gave  evidence 
of  the  presence  of  antimony. 

5.  The  Lwer.^-Thb  weight  of  this  organ  was  found  to  be  thirty-six 
oonces,  a  portion  weighing  less  than  four  ounces  ( 1460  grains)  was 
tobjected  to  Reinsch's  process,  and  a  sufficient  amount  of  antimony  was 
firand  to  coat  rather  more  than  four  square  inches  of  copper  foil.     Al- 
though the  existence  in  the  liver  of  an  abundance  of  antimony  was  to 
my  mind  satisfiactorily  established  by  the  appearance  of  the  coated  foil, 
I  deemed  it  right  to  employ  a  portion  of  the  product  thus  obtained  for 
omfirming,  by  another  test,  the  presence  of  antimony  in  the  body  of 
Mrs  Pritchard.     For  this  purpose  a  piece  of  the  copper  foil,  one  inch 
long  and  half  an  inch  broad,  was  boiled  in  a  dilute  solution  of  pure  caustic 
potash,  the  copper  foil  being  from  time  to  time  freely  exposed  to  the 
air.     The  coating  disappeared  from  the  copper,  and  a  solution  was  ob- 
tained, which,  when  acidulated  with  hydrochloric  acid,  and  subjected 
to  a  stream  of  sulphureted  hydrogen  gas,  gave  an  orange  precipitate, 
which  again  was  dissolved  in  strong  hydrochloric  acid;   this  acid 
solution  gave,  on  being  mixed  with  water,  a  white  turbidity,  which 
again  was  turned  orange  by  sulphureted  hydrogen.     Another  portion 
of  the  coated  foil,  measuring  half  an  inch  square,  was  heated  in  a  fine 
glass  tube,  with  a  view  to  ascertaining  the  presence  or  absence  of 
arsenic,  which  occasionally  exists  as  an  impurity  in  compounds  of 
antimony.     No  arsenic,  however,  was  found,  nor  had  any  been  ob- 
served in  the  previous  trial  of  the  contents  of  the  intestines  by  Marsh's 
pKOcesB.     Finding  antimony  thus  abundantly  in  the  liver,  I  made  an 
experiment  to  determine  its  actual  quantity  in  that  organ.     For  this 
pupose  I  operated  upon  one  thousand  grains,  by  the  process  de- 
Kiibed  above  for  determining  the  presence  of  antimony,  and  obtained 
sn  amount  of  antimony  in  the  state  of  sulphuret  (0*1284  grains)  coW 
responding  to  a  quarter  of  a  grain  (0*26  gr.)  of  tartar  emetic;  the 
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^^'  ^^nr  tioumnt  contained  in  the  whole  liver  being  alnxwt  exaetly  four  graiiw 
Edward  W.  ,_.  ^_  . 

Pritchard.  (3-93  gts.) 

Hixh  Court  ^  ^^^^  examined  the  remainder  of  the  solid  organs  remoyed  from 
Jaly  3—7.  the  body  of  Mrs.  Pritchard,  and  have  to  state  that  I  foand  more  or 
leas  of  antimony  in  the  whole  of  them.  I  operated  in  no  instance  npoD 
Murder.  ,00,^  ^\^gj^  359  grains,  in  every  case  following  Reinsch's  process.  I 
thns  obtained  the  evidence  of  the  presence  of  antimony  in  the  spleen, 
kidney,  moscolar  snbstanoe  of  the  heart,  coats  of  the  stomach,  coats  of 
the  rectum,  brain,  and  uterus. 

On  the  29th  of  March  I  received  from  the  hands  of  John  Murray, 
sheriff-officer,  Glasgow,  two  parcels  of  clothes,  with  sealed  labe^ 
attached  to  them,  with  a  view  to  my  examining  some  stains  upon  them. 
One  of  these  labels  bore  '  Police  Office,  Glasgow,  Central  District, 
'  23id  March  1865,  Found  in  the  house  of  Dr.  Pritchard,  131 
*  Sauchiehall  Street,  and  referred  to  in  the  case  of  himself,  (Signed) 
*'  A.  MK]!all,  Audley  Thomson.'  The  label  was  signed  by  John 
Murray  in  my  presence,  and  initialed  by  me.  On  the  back  of  ^ 
label  was  the  following  list  of  the  articles  attached  to  it,  *  One  night- 
*•  dress,  1  chemise,  1  night-cap,  3  handkerchiefs,  1  knitted  woollen 
'  semet,  1  pur  of  worsted  stockings,  1  woollen  polka.  The  other 
label  was  similarly  dated  and  signed,  the  list  on  the  back  being  '  8 
'  sheets,  2  pillow-cases,  2  towels,  1  toilet  cover.'  I  examined  such 
of  the  stains  on  these  articles  as  appeared  to  be  of  importance,  con- 
fining my  experiments  to  a  search  for  antimony,  and  I  h^ve  to  stale, 
that  whilst  with  many  of  the  stains  the  result  was  entirely  negative, 
I  found  antimony  in  the  following.  Is^  On  the  chemise,  from  a  stain 
obviously  of  discharge  from  the  bowels,  and  which  had  been  marked 
by  me  A.  2fMf,  On  one  of  the  sheets  distinguished  by  me  as  Na  1, 
in  a  stain  marked  by  me  B.  3rd,  On  the  other  sheet  distinguished  by 
me  as  No.  2,  in  a  stain  obviously  of  urine,  marked  by  me  A.  4t^  On 
a  toilet  cover,  in  a  stain  of  a  reddish  colour,  looking  like  a  wine  stain. 

It  is  hardly  necessary  to  state  that  the  materials  employed  in  all 
these  chemical  operations  had  been  ascertained  to  be  enUxely  freefrtMnall 
metallic  impurity. 

[Proves  Medical  Report  otpoMUmortem  examination  of  Mrs.  Taylor's 
body.  No.  4.J 

Medical  Report  by  Drs.  Maclagan  and  Littlejobn  of  Pag<- 
mortem  Examination  of  Body  of  Mrs.  Taylor. 

Edinburgh,  dOth  Maroh  1865. 
In  virtue  of  a  warrant  of  the  Sheriff  of  Lanarkshire,  dated  28th 
March  1865,  and  concurred  in  on  29th  March  by  the  Sheriff-subeti- 
tnte  of  Mid-Lothian,  we  this  day,  at  the  Grange  Cemetery,  examined 
the  body  of  Mrs.  Jane  Taylor,  who  was  buried  there  at  the  beginning 
of  the  present  month.  The  coffin  was  exhumed  in  our  presence,  and 
was  found  to  bear  on  the  plate  '  Jane  Taylor,  died  25^  February  1865, 
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'  aged  71  jeara.'    A  portion  of  the  earth  from  above  the  coffin  was  »^^A^» 
seoured  for  ehemical  examination.     The  coffin,  and  suheeqnentlj  the  pritebwd.* 
features  of  the  deceased,  were  identified  in  onr  presence  by  the  follow-  gj.  q^j^ 
ing  witnesses: — ^Mr.  Michael  Taylor;  Dr.  M.  W.  Taylw;  Margaret  July  S— 7. 
Dickson ;  James  Thomson ;  John  Moffat ;  David  Glen ;  and  Robert      ^^^' 
Grant.     The  coffin  was  entire.     The  following  were  the  appearances   Murdw. 
ohserved  by  ns  in  the  body  of  Mrs.  Taylor. 

Externally^  it  presented  the  appearance  of  great  freshness.  There 
was  some  red  po$t-mortem  coloration  of  the  shoulders  and  back* 
The  abdomen  was  slightly  green  oyer  a  space  of  not  more  than  four 
inches  by  three.  There  was  a  little  mouldinees  on  the  face,  but  there 
was  no  putrefactiTe  disfigurement  of  the  countenance.  The  expression 
was  placid,  and  a  little  florid  colour  was  yisible  on  the  cheeks. 

Head, — ^The  scalp  was  not  congested.  The  dura  mater  was  firmly 
adherent  to  the  skull  at  sereral  points,  especially  at  the  frontal  b<me, 
and  in  the  right  temporal  fossa,  at  which  places  the  inner  table  of  the* 
skull  exhibited  rough  elerations  and  depressions,  to  which  the  dura 
mater  was  attached.  These  were  of  old  standing.  A  small  quantity 
of  fluid  blood,  which  had  exuded  from  a  vein  torn  in  removing  the 
skull-cap,  was  found  on  the  upper  part  of  a  posterior  lobe  of  the  left 
hemisphere.  It  was  entirely  a  po$t^mortem  occurrence.  The  blood 
was  at  once  washed  away  by  a  little  water  poured  gently  upon  it,  and 
the  brain  and  membrane  beneath  it  were  found  quite. in  a  natural  state. 
There  was  a  small  amount  of  sub-arachnoid  effusion,  obviously  also  a 
poit^fnartetn  phenomenon,  as  it  was  found  only  at  the  back  part  of  the 
brain,  and  was  unaccompanied  by  any  appearance  of  inflammatory 
action.  The  blood  vessels  of  the  brain  were  not  congested*  The  ven» 
tricles  contained  less  than  a  teaq>oonful  of  clear  serum.  The  brain 
throughout  was  remarkably  fresh.  Every  part  of  it  was  most  care- 
fully scrutinized,  but  at  all  points  it  was  found  perfectly  healthy,  both 
externally  and  internally,  equally  as  regards  consistence,  colour,  and 
structure.  There  was  a  trifling  amount  of  atheromatous  deposit  on 
the  coats  of  the  vessels  at  the  base  of  the  brain,  but  much  less  than 
might  have  been  expected  in  a  person  seventy-one  years  of  age. 

Organe  of  Respiration  and  Circulation, — The  mucous  membrane 
of  the  trachea  was  little,  if  at  all,  altered  by  putrefaction,  being  only 
slightly  reddened,  and  lined  by  a  little  colourless  mucus.  The  lungs 
were  remarkably  healthy,  there  being  no  trace  of  anything  noteworthy 
about  them,  except  some  old  adhesions  of  the  left  pleura.  The  peri- 
cardium was  healthy,  and  contained  no  serum.  The  heart  was  large, 
and  weighed  sixteen  ounces.  It  had  a  considerable  layer  of  fat  over 
its  surface,  was  slightly  dilated,  particularly  on  the  right  side,  but  all 
its  valves  were  quite  healthy.  There  was  about  one  ounce  and  a  half 
of  fluid  blood,  along  with  a  fibrinous  coagnlum  in  the  right  ventricle. 
The  left  ventricle  was  almost  empty.  The  ven»  cavo  contained  half 
coagulated  blood.     The  aorta  was  quite  free  from  atheromatous  deposit. 
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iJ^^'ilfw       OrgoM  of  Digestion. — ^The  gams  and  mucous  membraue  of  the 
Pritchtfd.'  mouth,  the  pharynx,  and  gullet,  were  perfectly  healthy.    The  walla 
Hish  Court.  ^^  ^^®  abdomen  were  loaded  with  fat,  and  so  were  the  omentum  and 
jiOy  S— 7.  mesentery.     The  stomach  contained  five  ounces  of  turbid  yellow  fluid, 
'      and  some  small  masses  of  undigested  food.     The  mucous  membrane 
Murder.     ^^^  (j^^q  fj^jg^  disease,  and  presented  only  some  pott^mortem  blacken- 
ing at  several  points,  and  a  yellow  coloration  from  contact  with  the 
contents.     The  intestines  presented  diffuse  poii-mortem  redness  exter- 
nally at  several  points,  but  nowhere  exhibited  any  distinct  morbid 
appearance.     A  portion  of  the  ileum,  about  four  inches  in  length,  and 
about  three  feet  above  the  c»cum,  was  closely  contracted  upon  itselt 
The  small  intestines  contained  only  a  lining  of  pinkish-grey  mucus» 
There  was  a  small  amount  of  yellow  fluid  feces  in  the  cecum  and 
rectum.     The  laige  intestines  elsewhere  contained  only  a  lining  of 
pinkish-grey  mucus.     The  mucous  membrane  of  the  intestines  every- 
where was  perfectly  healthy.     The  rectum  at  one  or  two  points^ 
especially  close  to  the  anus,  presented  slightly  the  appearance  of  a 
black  pigment  matter  imbedded  in  its  mucous  membrane.     The  other 
organs  of  the  abdomen  were  healthy. 

Urinary  and  Genital  Apparatus. — ^The  bladder  was  contracted, 
and  contained  only  a  little  mucus.  The  uterus  and  its  appendagea 
were  healthy. 

We  have  to  report,  that  we  have  not  been  able  to  discover  in  the 
body  of  Mrs.  Taylor  any  morbid  appearance  capable  of  accounting  for 
her  death,  and  are  of  opinion  that  the  cause  of  her  death  cannot  be 
determined  without  chemical  analysis.  We  have  therefore  secured, 
for  this  purpose,  the  alimentary  canal  and  its  contents,  the  heart  and 
some  of  the  blood,  the  liver,  the  spleen,  the  kidneys,  the  bladder  and 
uterus,  and  a  portion  of  the  brain,  which  have  been  left  in  the  custody 
of  Dr.  ICaclagan. 

Douglas  Maclagan. 
Henrt  D.  Ltttlejohn. 

[Proves  Chemical  Report  No.  5,  and  reads.] 

Chbhioal  Report  by  Dr.  Maclagan.    Death  of  Mrs.  Taylor. 

Edinburgh,  13th  April  1865^ 
I  have  subjected  to  chemical  examination  the  various  organs  and 
fluids,  removed  by  Dr.  Littlejohn  and  myself  from  the  body  of  Mr» 
Jane  Taylor  at  onr  post-mortem  examination  on  dOth  March,  and  have 
to  report  on  them  as  follows. 

]  •  Contents  of  the  Stomach. — These,  which  amotinted  to  five  ounces, 
were,  in  the  first  place,  subjected  to  the  process  known  as  that  of  Stasi 
for  the  detection  of  the  active  principles  of  v^table  poisons.  The 
lesnlti  however,  was  that  no  trace  of  any  of  these  were  detected.  A 
special  test  was  also  applied,  with  the  view  of  discovering  in  the  ito- 
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maoh  meconic  acid,  one  of  the  ohacaoteristic  oonBtiineats  of  opiam,  bat    Now  16« 
in  thiaalBo  I  waannsaoceaBfal.    Tlie  randuee  of  the  above  piooefls  w»re  ^itSud.* 

ranrved  to  be  tested  for  metallio  poisonai  and  a  pfeliminary  trial,  by  ^ 

Bebaeh'B  method  having  revealed  in  the  eontents  of  the  stomach  the  jiSy  s—T. 
pfesence  of  antimonT,  I  sabjected  the  whole  to  a  process  bj  which  I  ^^S5, 
was  enabled  to  determine  the  amount  of  this  metal.  This  process  was  Murder,. 
as  foUowfl.  The  materials  were  boiled  with  pure  hydroohloric  acid  and 
e<^^r  foil,  80  long  as  the  latter  contbned  to  receive  on  its  polished 
sar&ce  a  deposit  of  antimony.  The  foil  thus  coated  was  boiled  with 
a  weak  solution  of  pure  potash,  the  foil  being  from  time  exposed  to  the 
air,  and  the  antimony  was  thus  dissolved.  The  fluid,  after  being  aci- 
dulated with  hydrochloric  add,  was  subjected  to  a  current  of  sulphur- 
etted hydrogen  gas,  and  yielded  an  orange-cdonred  deposit  of  sulpfauret 
Of  antimony.  This  was  further  purified  by  dissolving  it  in  a  weak 
solution  of  sulphide  of  sodium,  from  which  it  was  again  precipitated  by 
hydrochloric  acid  and  weighed.  Assuming,  for  reasons  to  be  afterwards 
given,  that  the  antimony  existed  in  the  form  of  tartar  emetic,  the 
amount  of  this  represented  by  the  sulphuret  which  I  obtained  from  the 
stomach  was  a  little  more  than  a  qtiarter  of  a  grain  (0*279). 

CantenU  of  ike  InteUinei.^'The  whole  contents  were  evaporated 
at  a  gentle  heat  on  the  water  bath,   and  a  dry  residue  obtained, 
which  wdghed  four  hundred  and  thirty  grains.     Ten  grains  of  this 
residue,  on  being  subjected  to  Beinsch's  process,  yielded  a  charao- 
tSfistie  deposit  of  antimony.  To  determine  iu  what  form  this  antimony 
existed,  other  ten  grains    w^re  treated  with   distilled  water,   the 
aolution  filtered,  and  the  fluid  subjected  to  Beinsch's  process.     A 
ebaraeteristic  antimonial  deposit  was  obtained,  thus  proving  that  this 
metal  was  present  in  a  soluble  form.     There  are  only  two  soluble  forms 
of  antimony  met  with  in  commerce.     One  of  these,  the  chloride,  is  a 
dark-coloured,  acid,  corrosive  fluid,  totally  unsuited  for  internal  ad- 
ministration.    The  other  is  what  is  known  scientifically  as  tartarised 
antimony,  and  popularly  as  tartar  emetic,  a  colourless  substance  pos- 
sessed of  comparatively  little  taste,  and  in  daily  use  as  a  medicinal 
agent.     I  have  no  doubt  that  it  was  in  this  last  form  that  the  antimony 
bad  been  taken,  which  I  found  in  the  alimentary  canal  of  Mrs  Taylor. 
I  eudeavonied  to  determine,  by  the  process  formerly  mentioned,  the 
amount  of  antimony  in  the  contents  of  the  intestines,  and  for  this  pur- 
pose  one  hundred  grains  of  the  dried  residue  were  boiled  with  hydro* 
chloric  acid  and  copper  foil.    The  amount  of  foil  coated  was  one  and  a 
half  square  inches,  but  the  deposit  wae  too  small  to  enable  me  with 
confidence  to  make  it  the  subject  of  a  quantitative  determination. 

A  piece  of  the  coated  copper,  half  an  inch  square,  was  heated  in  a 
tube  to  aeoertain  the  presence  or  absence  of  arsenic,  which  occasionally 
oconiB  as  an  impurity  in  tartar  emetic,  but  none  was  found* 

ThiBldod^-^t  this  six  and  a  half  oancee  were  obtained  atthej^otf- 
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Ko.  15.     mortem  ezaminatioD.     One  ounce  was  enbjected  to  Reinsch's  proeen, 

Edward  W  .     .  •  .  .  . 

Pritehard.'  ^^^  ^  characteristic  antimonial  deposit  was  obtained. 


H'  hCo  rt      ^^^  Liver, — ^This  organ-  weighed  two  pounds  six  and  a  half  oiinoes. 

jiOy  8—7.  Two  hundred  and  twenty  grains  were  subjected  to  Beinsch's  prooeesi 

^^^'      and  two  pieces  of  copper  foil  were  coated  with  a  characteristic  depont 

Murder,    of  antimony.     One  of  these  was  made  use  of  to  confirm,  though  thii 

was  not  necessary,  the  fact  that  the  deposit  on  it  was  antimony.    For 

this  purpose  it  was,  by  the  process  already  described,  oonyerted  into 

sulphuret,  which  again  was  dissolved  in  strong  hydrochloric  acid«    The 

solution  thus  obtained  became  milky  on  the  addition  of  water,  and  oo 

being  a  second  time  exposed  to  sulphuretted  hydrogen  gas  again  yielded 

the  orange-coloured  sulphuret.     These  reactions  are  condosiye  as  to 

the  deposit  on  the  foil  being  antimony, 

I  determined  the  amount  of  antimony  in  the  liver.  For  this  pur- 
pose I  operated  upon  a  thousand  grains  by  the  method  already  described, 
and  obtained  a  quantity  of  sulphuret,  indicating  that  the  liver  contained 
rather  more  than  one  grain  and  a  tenth  (1*151  grains)  of  tartar  emetic. 

I  also  examined  the  other  solid  organs  and  tissues  removed  from 
Mrs  Taylor's  body,  in  each  case  following  Beinsch's  method,  and  in 
each  case  obtaining  on  the  copper  a  characteristic  antimonial  deposit 
I  thus  found  that  there  was  more  or  less  of  antimony  present  in  the 
muscular  substance  of  the  heart,  the  spleen,  the  kidney,  the  coats  of 
the  stomach,  the  coats  of  the  rectum,  the  uterus,  and  the  brain. 

Lcutly^  As  Mrs  Taylor's  body  had  been  exhumed,  I  thought  it  my 
duty  to  examine  some  of  the  earth  in  which  it  had  been  interred,  al- 
though this  was  superfluous,  from  the  facts  that  the  soil  of  the  Cemetery 
was  dry,  and  the  coffin  entire.  For  this  purpose  I  boiled  eight  ounces 
of  the  earth  in  water,  filtered  and  concentrated  the  decoction,  and  sub- 
jected it  to  Reinsch's  process,  but  it  was  found  not  to  contain  a  trace 
of  soluble  antimony,  and  was  therefore  incapable  of  impregnating  with 
this  metal  any  body  buried  in  it. 

Crois-examined  for  the  Panel, — ^The  first  experiment  on  the  nrine 
of  Mrs.  Pritehard  was  Riensch's  process  procuring  a  deposit  on  oopper 
foil.  I  did  not  give  any  portion  of  the  solution  of  this  prepared  by 
Dr.  Gamgee  to  Dr.  Penny.     I  found  no  mercury  at  that  time. 

Re-examined  for  the  Proeeeution, — I  gave  to  Professor  Penny  on 
the  10th  April  the  portion  of  Mrs.  Pritchard's  body  marked  in  his 
Report.  On  same  day  I  gave  Professor  Penny  the  parts  of  Mrs. 
Taylor's  body  mentioned  in  his  Report. 

I  afterwards  made  an  examination  of  a  portion  of  the  remains  of  the 
contents  of  the  intestines  of  Mrs.  Pritehard  last  week-^the  solid  residue. 
I  determined  the  presence  of  mercury,  and  found  also  a  oonsiderftble 
part  of  the  antimony  remaining  in  the  residue.  I  found  a  grain  and  a 
quarter  of  sulphate  of  antimony.  2^  grs.  of  tartar  emetic  was  fonnd 
in  the  solid  residue  of  one-half  of  the  contents  of  the  intestines.  I 
found  in  the  same  solid  residue  0*0509  gr. — about  the  20th  part  of  a 
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gnm  of  ralphate  of  mevonrjr.     I  made  another  experiment  on  a  por-    No.  15. 
tion  of  the  oontents  of  the  intestinea  which  had  never  been  operated  on  x^&^k^^* 

before.    Amonnt  of  maasy  50  gxa.    In  that  I  got  0*138  gr.  of  snlpfaate '-: 

of  antimony,  corresponding  to  0*208  gr.  tartar  emetic.     The  whole  j^^  s^j, 
dried  contents  of  intestines  were  1020  grs.,  so  that  in  the  intestines      i^^^* 
there  would  be  5-712,  or  nearly  6  grs.  of  tartar  emetic  in  the  whole  Murder, 
contents  of  intestines.    The  contents  of  the  intestines  are  the  whole  of 
what  was  found  in  the  canal  from  the  stomach  to  the  rectnm. 

B^<ro89'€xamvMd  for  the  Panel. — I  fonnd  mercury  also  in  the 
last  experiment  with  the  50  grs.  It  was  sulph.  mere.  0*0308.  In 
Mis.  Pritchard*s  case  I  rested  satisfied  with  obtaining  the  deporit  on 
copper,  except  with  the  intestines  and  liver. 

In  the  examination  of  Mrs.  Taylor  in  like  manner  I  rested  satisfied 
with  obtaining  the  deposit  on  copper,  except  with  the  intestines  and 
liver. 

Fbkdbrick  PBNiiT.-^[ProTes  Report  No.  3,  and  reads.] 

RxPOBT  of  Amaltsis  in  the  Case  of  the  Death  of  Mrs.  Pritchard. 

Andersonian,  Glasgow,  9th  May  1865. 
On  Monday  the  tenth  of  April  last  I  received  from  Dr.  Douglas 
Haclagan,  at  his  Laboratory  in  Edinburgh,  the  following  articles,  all 
of  which  are  certified  to  have  been  taken  from  the  body  of  Mrs. 
Pritchard:— 


No.  1.  Pyloric  Half  of  Stomach,     x    ^^^  ^^^^  ^.^^^  ^^^ 

2.  Nearly  Half  of  Kidney.       f     contained  in  a  stoneware 

3.  Portion  of  Rectum.  i 

4.  Portion  of  Spleen.  ^ 

5.  Portion  of  Liver  in  a  glass  jar. 

6.  Portion  of  Brain  in  a  glass  jar. 

7.  Portion  of  Heart  in  a  glass  bottle. 

8.  Portion  of  Blood  in  a  glass  bottle. 

9.  225  grains  of  Dried  Contents  of  Intestines  in  a  glass 

bottle. 

The  several  vessels  containing  these  arUcles  were  securely  closed 
and  duly  labelled.  I  brought  them  direct  to  Glasgow  on  the  day  re* 
ferred  to,  and  in  accordance  with  instructions  from  the  Crown  Agent| 
Edinburgh,  I  have  at  my  own  Laboratory  carefully  analysed  and 
chemically  examined  each  and  all  of  the  said  articles,  for  the  purpose 
of  ascertaining  whether  they  contained  any  poisonous  substance. 

Dried  Contente  of  Inteetinee. — The  investigation  was  commenced 
^th  the  contents  of  the  intestines.  From  the  information  which  I  re- 
oeired  my  attention  was  particularly  directed  to  the  detection  of 
antimony;  but,  deeming  it  desirable  to  search  for  the  presence  of  other 
metallic  poisons,  I  subjected  a  portion  of  the  said  contents  to  the  usual 
^^ne  of  qualitative  analysis  for  the  detection  of  vnri'^us  metals  of  a 
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iu  °'  if  w  P^^°^°^  natare.    The  result  of  this  exhaustire  ezaminatioD  gave  di 
Pritchard.'  tinet  iDdications  of  the  presence  of  antimonjr  and  meroaiy* 
Iliffh  Court.     ^^^  ^^®  purpose  of  eetaUishing  unequivooally  the  presence  of  these 
July  3— 7.  metals,  and  at  the  same  time  ef  estimating  their  quantities. veqieoturelj, 
'       ' — the- following  experiments  were  then  carried  out. 

•  *  A  known  quantity  of  the  eaid. contents  wa»  dissolved 'wiih  the  usual 
preeaotions  in  hydrochloric  acid  with  the  addition  ol  chlorate  of  potash, 
and  the  solution  being  properly  diluted  with  water,  was  subjected  to 
the  action  of  sulphuretted  hydrogen  gas.  An  abundant  Uaek  preeipi- 
tate  was  obtained,  which,  by  proper  treatment,  was  separated  into 
sulphide  of  antimony  and  sulphide  of  mercury.  .  . 

The  sulphide  of  antimony,  which  was  obtained  4>f  a  fine  orange>«ed 
coloui^  was  washed,  dried,  and  weighed.  Its  weight  corresponded  to 
a  quantity  of  metallic  antimony  equal  to  2^1  grains  in  one-thousand 
parts  of  the  dried  contents  of  the  intestines.  The  same  sulphide  was 
found  to  be  readily  soluble  in  sulphide  of  ammonium^  and  also  in 
hydrochloric  acid,  and  the  acid  solution  when  poured  into  water,  gare 
a  white  precipitate,  and  when  boiled  with  copper-ribbon,  deposited  a 
videt-coloured  coating  on  the  sur&ce  of  the  copper.  The  coated 
copper,  on  being  heated  in  a  glass  tube,  gave  no  distinct  crystalline 
sublimate.  All  these  results  are  eminently  characteristic  of  sulphide 
of  antimony  when  thus  treated. 

The  sulphide  of  mercury  was  black;  it  was  dissolved  4n  nitric  and 
hydrochloric  acids,  and  the  solution,  being  appropriately  prepared,  was 
treated  with  chloride  of  tin <  A  precipitate  of  metallic  mercury  was 
obtained,  which,  after  being  suitably  washed  and  dried,  was  found  to 
correspond  to  3  grains  in  cue  thousand  grains  of  the  dried  contents. 
A  portion  of  this  precipitate,  on  being  heated  in  a  dry  glass  tube,  gave 
a  sublimate  of  mercury  in  brilliant  and  mirror-like  globules.  Another 
portion  was  dissolved  in  nitric  and  hydrochloric  acids,  and  the  solution, 
after  the  removal  of  the  excess  of  acid,  was  tested  with  caustic,  potash, 
ammonia,  and  iodide  of  potassium,  and  with  other  reagents  and 
methods  for  the  detection  of  mercury.  In  every  case  the  peculiar 
reaction  of  that  metal  was  satisfactorily  produced. 

In  order  to  corroborate  the  results  of  the  foregoing  experiments, 
another  portion  of  the  said  contents  of  the  intestines  was  subjected  to 
Reinsch's  process,  and  this  was  supplemented  by  Marsh's  process.  By 
the  former  process  copper  foil  was  coated  with  a  deposit  which  pre* 
sented  the  peculiar  violet  colour  and  the  general  appearance  of  metallic 
antimony ;  aud,  by  continuing  the  process  till  the  copper  foil  ceased 
to  be  coated  and  the  liquid  was  exhausted  of  separable  matter,  pieces 
of  the  copper  foil  were  obtained  with  a  grey  coating,  which,  on  being 
rubbed,  became  silvery  and  lustrous,  like  metallic  mercury  when 
similarly  deposited.  The  coated  copper  was  then  digested  in  an 
aqueous  solution  of  pure  potash,  and  after  being  well  washed  and 
dried,  it  was  cautiously  heated  in  a  small  tube.   A  sublimate  of  metallic 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  133 

mercuiyin  minute  lustroufl  globnlss  waa  obtained ;  and  this  sublimate,  ^9*  ^^ 
when  diasolyed  in  the  proper  acida,  yielded  with  the  well-known  tests,-—  t»ritchardr 
the  chemical  reactions  of  metallic  mercuiy.  m^CmL 

The  potash  solution  from  the  coated  copper  was  then  treated  in  the  July  8—7. 
usual  manner  for  the  separation  of  antimony  in  the  form  of  the  orange-      ^^ 
red  sulphide,  which  when  collected  and  weighed,  was  found  to  corres-   Murder, 
pond  reiy  closely  with  the  proportion  obtained  by  the  process  previously 
deooribed.      The  sulphide  of  antimony  was  soluble  in  sulphide  of 
ammoninm  and  in  hydrochloric  acid.     The  solution  in  hydrochloric 
acid  gave  a  white  precipitate  when  poured  into  water,  and  on  being 
subjected  to  Marsh's  process,  deposited  on  a  porcelain  slab  the  charac- 
teristic stains  of  metallic  antimony.     In  another  experiment,  a  portion 
of  the  said  contents  was  distilled  with  concentrated  hydrochloric  acid, 
and  antimony  was  detected  in  the  distillate. 

With  a  view  of  ascertaining  whether  the  antimony  and  mercury 
existed  in  a  form  soluble  in  water  in  the  said  contents  of  the  intestines, 
a  portion  of  these  was  macerated  in  distilled  water,  and  the  solution 
carsfnlly  tested  for  both  metals.  The  presence  of  antimony  was  dis- 
linotly  deleotod,  but  no  mercury. 

The  said  contents  were  also  examined  by  Stas's  method  for  aoonite^ 
morpkia^  and  other  organic  poisons,  but  not  the  slightest  evidence  of 
the  pieaeisoe  of  such  poisons  waa  obtained. 

Stmiuteh^-^The  stomach  was  analysed  by- the  same  methods  aa  those 
applied  to  the  dried  contents  of  the  intestines. 

It  yielded  antimony  in  appreciable  proportion,  bat  no  mercury. 
The  qnaatity  of  antimony  obtained  waa  equal  *05  of  a  grain  in  one 
thousand  parts.  The  stomach  wta  also  minutely  examined  for  morphia 
aod  aconite,  but  not  a  trace  of  these  substances  was  obtained. 

Lifmr^  The  liver  was  found  to  oontain  antimony,  but  no  meretiry. 
The  proportion  of  antimony  amounted  to  one-tenth  «f.  a  grain  in  one 
thousand  grains. 

iSjp^^sia.— The  spleen  yielded  Antimony  in  about  the  same  proportien 
as  that  found  in  the  liver,  and  it  also  contained  mercui^  in  well- 
marked  quantity. 

Kidmsy^^-^ht  kidney  yielded  about  the  same  proportion  of  antimony 
as  the  liver,  and  .it  was  also  found  to  contain  an  extremely  minnte  trace 
of  merenry. 

Asrl.^— The  heart  yielded  antimony  in  a  proportion  rather  larger 
than  that  found  hi  the  liver«  '  It  also  contained  mercuxj  in  smaller 
quantity  than  the  spleen. 

Brain.'-^Tihe  brain  contained  antimony  in  less  quantity  than  the 
liver,  but  it  yielded  no  mercury. 

Blood^'-^ThB  blood  contained  a  small  quantity  of  antimony,  and  also 
a  fiiint  traoe  of  mercury. 

iZseliim.— The  rectum  yielded  antimony,  but  in  less  quantity  than 
the  liver.     It  afforded  no  indications  of  mercury. 
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No.  15.         fProves  Report  No.  6,  and  reada.] 
Edward  W.      •• 

^*°^'*^'      Report  of  Analysis  in  the  Case  of  the  Death  of  Mrs.  Taylor. 
Hiffh  Court. 

istr^'  Andersonian,  Glasgow,  9th  May  1865. 

Murder.  On  the  same  dajr  and  occasion  that  I  received  the  articles  in  the  case 
of  the  death  of  Mrs.  Pritchard,  Dr.  Douglas  Maclagan  deliTered  to  me 
the  following  articles,  certified  to  have  been  taken  from  the  body  of 
Mrs.  Taylor. 

No.  1.  Portion  of  Liver  in  stoneware  jar. 
„   2.  Portion  of  Stomach  in  glass  bottle, 
„   3.  Portion  of  Heart  in  glass  bottle. 

4.  One  Kidney  in  glass  bottle. 

5.  Portion  of  Rectum  in  glass  bottle. 

6.  Portion  of  Blood  in  glass  bottle. 

7.  100  grains  of  Dried  Contents  of  Intestines. 


It 

99 


The  vessels  containing  these  articles  were  secoiely  dosed  and  duly 
labelled,  aud  were,  on  the  day  referred  to,  brought  by  me  direct  to 
Glasgow, 

I  have  subjected  all  the  articles  above  enumerated  to  a  oonrse  of 
analysis  and  chemical  examination  similar  to  that  applied  to  the  articles 
in  the  case  of  Mrs.  Pritchard.  The  following  were  the  results  ob- 
tained:— 

Liter, — In  the  liver  the  presence  of  antimony  was  unequivocally 
detected,  and  a  quantitative  estimation  gave  *047  of  a  grain  in  1000 
grains  of  this  organ.  A  careful  analysis  was  also  made  for  the  pro- 
sence  of  mercury,  but  not  the  slightest  trace  was  detected, 

StomaeA.^-The  stomach  yielded  about  the  same  proportion  of  anti- 
mony as  that  found  in  the  liver.  No  memury  was  detected.  The 
stomach  was  also  minutely  examined  by  Stas's  process  for  aconite  and 
morphia,  but  not  a  trace  of  these  poisonous  alkaloids  was  obtuned. 

JTisor^.— The  heart  was  found  to  contain  antimony  in  leas  propor- 
tion than  the  liver.     It  yielded  no  mercury. 

Kidney, — ^The  kidney  yielded  about  the  same  quantity  of  antimony 
as  the  heart.     It  gave  a  marked  quantity  of  mercury. 

Bectum, — ^The  rectum  gave  antimony,  but  no  mercury. 

Blood.-^ln  the  blood,  antimony  was  detected  in  rather  larger  pro- 
portion than  in  the  heart.     No  mercury  was  detected. 

Dried  Contente  of  Inteetines, ^^lu  the  dried  contents  of  the  intes- 
tines, antimony  was  found  to  the  extent  of  '583  parts  in  1000  parts  by 
weight.  It  was  partly  present  in  a  form  soluble  in  water.  No  mercury 
was  detected.  The  said  contents  were  also  analysed  for  aconite  and 
morphia,  but  no  evidence  of  the  presence  of  these  poisons  was  ob- 
tained. 

[Proves  Report  No.  7,  and  reads.] 
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Bbpobt  of  Analtais  of  certaiD  Articles  referred  to  in  the  Case  of    No.  15, 
Dr.  Pritchaed.  pKI' 

Andersonian,  Glasgow,      uj^  Court. 
17th  May  1865.  July  3—7. 

On  Thursday,  the  thirteenth  of  April  last,  Alexander  M*CalL    '^^^' 
SoperintMident  of  Police,  delivered  to  me,  at  my  laboratory,  the  fol-    ^^^"^ 
lowing  productions,  having  sealed  labels  attached,  referring  to  the  case 
of  Dr.  Pritchard : — 

A  gUss  bottle,  labelled  '  Battley's  Sedative  Solution.' 

A  bundle  ef  seven  small  paper  packages. 

A  quart  wine  bottle,  containing  ginger  wine. 

A  small  glass  phial,  containing  a  white  powder. 

Three  small  phials,  two  corks,  and  one  stopper,  securely  tied 

together. 
Six  small  phials  and  six  corks,  attached  with  string. 
On  the  same  day  and  occasion,  John  Murray  delivered  to  me  a 
piper  package,  having  labels  attached,  marked  A,  and  containing 
Tapioca. 

On  Friday,  the  21st  of  April  last,  Alex.  M^Call  delivered  to  me  a 
nnall  glass  phial,  with  label  attached,  marked  G,— 4nd  also  a  piece  of 
eheeae,  marked  fl. 

On  Thursday  the  1 1th  instant^  John  Murray  delivered  to  me  a  paper 
package,  with  label  attached,  marked  K,  and  containing  Tapioca. 

In  accordance  with  instructions  received  from  John  Gepomel,  Esquire, 
procurator-fiscal,  I  have  made  a  careful  analysis  and  chemical  exami- 
ottion  of  the  contents  of  the  several  productions  above  enumerated. 
My  experiments  and  investigations  gave  the  following  results,  which, 
for  the  facility  of  reference,  are  reported  in  alphabetical  order : — 

This  paper  package  contained  2850  grains  of  tapioca.  The  pre- 
tence of  antimony,  in  the  fonn  of  tartarised  antimony,  was  unequivo- 
cally detected.  Its  amount  was  found  to  be  equal  to  4*62  grains  in 
the  pound  of  tapioca.    Not  a  trace  of  mercury  was  detected. 

This  bottle  contained  one  ounce  and  five  drachms  of  a  dark  brown 
liquid  having  the  odour  and  general  appearance  of  Battley's  Solution 
of  Opium.  It  was  found  to  contain  an  appreciable  quantity  of  anti- 
mony in  a  soluble  form.  The  amount  was  equal  to  1*5  grains  per 
fluid  ounce  of  the  liquid.  It  contained  no  mercury. 
(I  am  at  present  engaged  in  examining  it  for  other  substances). 
The  seven  paper  packages  comprised  in  this  production  were  Nos.  1 
to  No.  7  inclusive. 

No.  I  contained  a  small  lump  of  crystallised  nitrate  of  silver  weigh- 
ing 16'5  grains.     It  contained  no  antimony. 

No.  2  contained  132  grains  of  cummin  seed  in  powder.  Neither 
antimony  nor  mercury  was  found  in  it. 

No.  3  contained  143  grains  of  sugar  of  lead.  Nothing  extraneous 
wssdAected. 
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Mow  15.         No.  4,  theooDtents  of  this  package  oonaiated  of  amixtiireof  maraory 
^!?^|^'  and  chalk,  weighing  together  6*5  graina,  and  it  waa  ievidently  the 
uonnJ  medicinal  preparation  called  *  Hydrargymm  C.  Creta.'    No  antimony 
Juy  3—7.  was  found  in  it. 
^^^^'  No.  5  contained  a  lump  of  opium,  weighing  110  graina. 

Murder.  No.  6  contained  13*5  grains  of  morphia,  contaminated  with  a  amall 
quantity  of  nitrate  of  silver,  which,  from  the  appearance  of  the  paper 
package,  had  manifestly  enfiltered  accidentlj  from  without. 

No.  7  contained  1350  grains  of  a  white,  gritty,  crystalline  powder, 
which  was  found  to  have  all  the  physical  and  chemical  properties  of 
sugar  of  milk.  It  was  carefully  tested  for  mercury,  antimony,  and 
other  substances,  but  the  results  were  entirely  negative. 

This  bottle  contained  18  fluid  ounces  of  ginger  wine.  No  antimony 
or  mercury  was  detected. 

This  phial  contained  3*5  grains  of  a  white  powder,  whidi  waa  found 
by  analysis,  to  be  tartarised  antimony. 

The  three  phials  included  in  this  production  were  labelled  reapeo- 
tively  1,  2,  and  3. 

No.  1  contained  one  ounce  and  three  drachms  of  tincture  of  oonium. 

No.  2  contained  five  drops  of  the  same  tincture. 

No.  3  contained  two  and  one  half  drachms  of  thosaoM  preparation. 

This  phial  contained  nine  drachms  and  a  half  of  alight  yellow  coloured 

liquid,  having  the  same  taste  and  odour  of  cinnamon,  and  oonaiflting  of 

a  mixture  of  m^cinal  substances.     It  contained  no  aatamony  and  no 

mercury. 

This  cheese  was  tested  for  antimony  and  merouiy,  but  no  evidence 
of  the  presence  of  these  metals  was  obtained. 

This  production  included  six  small  vials,  which  were  found  to  con- 
tain as  follows  :-— 

No.  1.  Four  drops  of  tinotoie  of  aoonite. 

2.  Twelve  drops  of  the  same  tincture. 

3.  Thirty  drops  of  the  tinctare  of  oonium. 

4.  Fourteen  drops  of  the  tinotnie  of  coninm. 

5.  Empty. 

6.  Nine  drops  of  the  tincture  of  digitalis. 
This  paper  package  contained  1695  grains  of  tapioca.  Not  ike  least 

trace  of  either  antimony  or  mercury  was  detected  in  this  tapiooa. 
All  this  I  certify,  on  soul  and  conscience, 

Frbdbbick  Fbniit. 
17th  May  1865. 
[Proves  Report  No.  8,  and  reads.] 

Report  of  Analysis  of  certain  articles  referring  to  the  ease  of  Dr. 
Pbitchard. 

Andexaonian,  Glasgow,  19th  Hay  1866. 
This  is  to  certify  that  I  have  subjected  to  careful  analjna  and 
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ekenioal  examiiiation  the  following  articles,  which  were  deliyered  to    No.  15. 
me  on  th»  I5th  inetant  by  Alexander  M'Gall.  MiSuml' 

No.  1.  A  brownish  coloured  and  turbid  liquid,  measuring  three  fluid  ,-     ^^^^^ 
oineeS|  contained  in  a  glass  bottle  labelled  doroform.     It  was  tested  juiy  s— 7. 
for  antimony  and  mercury,  but  not  a  trace  of  either  metal  was  detected.      ^^^' 
It  contained  no  aconite.  Mnvdtr. 

•  No.  2.  A  white  crystalline  powder  contained  in  a  small  cylindrical 
wooden  box  with  screw  cover.  It  weighed  15' 5  grains,  and  was 
foond  to  consist  of  a  mixture  of  tartarised  antimony  and  arsenious  add, 
(that  is,  the  common  poison  of  arsenic)  in  nearly  equal  proportions  by 
weight. 

No.  3.  About  ten  drops  of  colourless  liquid,  contained  in  a  quart 
wine  bottle.  It  was  found  to  be  an  aqueous  solution  of  corrosive 
sublimate. 

No.  4  (A).  A  white  powder  contained  in  a  circular  red  pasteboard 
box.    It  weighed  5  grains,  and  was  found  to  be  calomel. 

•  No.  4  (B.)  A  white  powder,  weighing  35  grains,  contained  in  a 
green  pasteboard  box.     It  was  found  to  contain  tartarised  antimony. 

All  the  productions,  containing  the  articles  subjected  to  analysis^ 
were  securely  dosed  and  had  sealed  labels  attached. 

Frederick  Penny, 
19th  May  1865. 

Examinaiion  returned, — In  subsequent  experiments  I  found  aconite 
ID  the  liquid  contained  in  bottle  No.  85.  The  extract  obtained  by 
evaporation  being  applied  to  my  tongue  and  lips  I  found  a  tingling 
and  benumbing  sensation  characteristic  of  aconite.  To  another  per* 
tion  of  extract  dissolved  in  water  ammonia  was  added,  precipitate 
separated  and  examined  in  same  way,  after  being  dissolved  in  dilute 
hydrochloric  acid.  The  sensations  produced  were  slight;  but  the  am- 
moniacal  liquid  after  separation  of  precipitate  was  treated  with  hydro- 
eUoric  acid  and  evaporated|  the  sensation  produced  by  this  residue 
was  very  strong  and  distinct.  I  then  used  known  quantities  of 
Fleming's  Tincture  of  Aconite  with  Battley's  Solution,  treating  the 
mixture  in  same  way.  The  addition  of  Fleming's  Tincture  of  Aconite 
to  genuine  Battley  to  the  extent  of  ten  per  cent,  of  the  mixture  gave 
a  sensation  very  much  stronger  than  what  was  contained  in  the  Bottle 
85.  But  it  was  otherwise  where  the  per  centage  of  Fleming  was  only 
5  per  cent  Therefore  the  per  centage  of  Fleming  was  more  than 
5  per  cent.,  and  less  than  10.  I  have  tried  pure  Battley  in  the  same 
way,  and  find  it  produces  no  such  sensations  as  those  described.  Some 
of  it  I  bought  from  Murdoch  Brothers  in  Sauchiehall  Street  There 
is  no  trace  of  antimony  in  genuine  Battley. 

I  made  in  all  twenty-five  experiments  on  rabbits-— one  with  genuine 
Bsitiey.  It  did  not  kill  the  rabbit  with  a  dose  of  50  grains.  I  did 
not  go  higher.  Forty  grain  drops  of  the  contents  of  No.  85  killed 
nbbits,  administered  by  injection  below  the  skin  of  the  back.     The 
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iu^'}aw  7™P^™^  ^°  ^^^^  ^'^^  ^^^  exactly  similar  to  a  similar  administration 
PritcliBrd«*  ^^  genaine  Battley  with  the  addition  of  10  per  cent  of  Fleming's 
HishCoiirt-  Tincture  of  Aconite. 

JiSyS— 7.  Cros9^examined  for  the  Panel, — Bottle  B5  contained  1  oance  5 
draohms ;  that  wonld  not  be  np  to  the  label.  My  experiments  were 
Unrd«r.  Qot  made  with  Battley  purchased  at  Murdoch  Brothers.  BatUey  is  a 
solution  of  opium.  Obtaining  a  deposit  by  Riensch's  process  on 
copper  foil  would  not  to  my  mind  be  conclusive  of  the  presence  of 
antimony,  for  other  matters  are  liable  to  give  a  similar  deposit— 
similar  to  the  eye.  Oily  matters,  particularly  animal  oils,  produce 
similar  deposits.  (Shewn  142  and  143.)  I  got  No.  142  on  16th  May 
from  John  McMillan,  assistant  to  Murdoch  Brothers.  I  analysed  it, 
and  found  it  to  be  similar  to  the  genuine  Battley  I  had  bought  myself. 
No.  143  I  bought  at  Murdoch  Brothers  myself.  I  analysed  it,  and 
found  it  to  be  similar  to  the  genuine  Battley  with  which  I  had  experi- 
mented on  rabbits. 

To  the  Court.— I  got  Bottle  No.  85  from  M'Call  on  the  Idth 
April.  The  liquid  stood  much  below  the  lower  edge  of  the  label.  The 
entire  capacity  of  the  bottle  is  5|  ounces.  To  the  red  mark  on  left 
side  of  label  it  would  hold  2f  ounces ;  to  the  lower  red  line  marked  by 
myself  2^  ounces. 

To  the  Solicitor*Genbral. — I  gave  up  the  bottle  after  I  had  done 
with  it  to  Murray  the  officer  on  the  20th  of  June ;  there  was  then  a 
drachm  of  the  liquid  in  it.     I  sealed  it  up  before  delivering  it. 

I  was  afterwards  present  in  the  University  of  Edinburgh,  with  Drs. 
Maclagan,  Littlejohn,  Ghristison,  and  Ghungee,  when  my  experiments 
with  the  rabbits  were  repeated  with  the  same  results. 

The  mixture  in  Bottle  85  diffen  from  genuine  Battley  only  in  re- 
spect of  the  presence  of  antimony  and  aconite. 

Reads  and  proves  remainder  of  Report  No.  3. 

Having  deliberately  considered  the  results  of  my  experiments  upon 
the  articles  subjected  to  analysis,  I  have  arrived  at  the  following  con- 
clusions : — 

1«^,  That  all  the  parts  of  the  body  examined  by  me  contained 
antimony. 

2cf,  That  in  the  dried  contents  of  the  intestines  the  antimony  was 
partly  in  a  form  soluble  in  water,  and  most  likely  in  the  state  of  tartar 
emetic  or  tartarised  antimony.  In  the  liver,  kidney,  and  the  other 
viscera,  the  antimony  was  deposited  in  a  state  insoluble  in  water. 

Zdy  That  the  contents  of  the  intestines  contained  the  largest  propor- 
tion of  antimony,  next  the  heart,  then  the  liver,  kidney,  and  spleen ; 
less  in  the  stomach ;  and  the  smallest  quantity  in  the  rectum,  brain, 
and  blood.  Not  knowing  the  total  weight  either  of  the  contents  of 
the  intestines,  or  of  the  several  organs  here  enumerated,  I  was  unable 
to  calculate  the  total  quantity  of  antimony  in  these  matters,  either 
separately  or  conjoined. 
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4/A,  That  the  contents  of  the  inteetinea,  the  spleen,  the  heart,  the    No.  15. 
blood,  and  the  kidney  contained  mercury ;  but  that  none  of  this  metal  ^]!^?^^* 

was  present  in  the  liyer,  stomaoh,  rectum,  and  brun.     That,  in  all  ^.      

tbeee  matters,  the  mercury  was  in  a  state  insoluble  in  water ;  and  this  jaiy  s 7. 

lesolt  is  quite  consistent  with  the  known  property  of  mercury  to  form      ^^^^' 
insoluble  combinations  with  animal  substances,  eren  though  it  had   Mnrdsr. 
been  taken  or  administered  in  a  soluble  form  during  life. 

5M,  That  the  largest  quantity  of  mercury  was  contained  in  the  in- 
testines, next  in  the  spleen  and  the  heart,  and  extremely  minute 
traces  in  the  blood  and  kidney. 

8M,  That  the  presence  of  antimony  and  mercury  in  the  contents  of 
the  intestines  indicates  that  these  metals  were  being  passed  from  the 
deceased  up  to  the  time  of  death. 

7thy  That  no  other  metallic  poison  was  contained  in  the  matter 
examined. 

Sthy  That  no  aconite,  morphia,  or  other  regetable  poison,  discover- 
able by  chemical  processes,  was  contained  either  in  the  contents  of  the 
intestines  or  in  the  stomach. 

9<A,  Not  having  detected  any  organic  poison,  either  in  the  said  con  • 
tents  of  the  intestines  or  in  the  stomach,  it  was  not  necessary  to  ex- 
amine the  other  articles  for  such  poisons,  and  more  especially  as  the 
quantities  of  these  matters  received  for  analysis  were  too  small  to  hold 
out  any  prospect  of  a  successful  result. 

All  this  I  certify  on  soul  and  conscience. 

Fredbrick  Penny. 
Glasgow,  9th  May,  1865. 

Mrs.  Pritchard's  symptoms  from  the  New  Year  till  her  death  cor- 
respond with  those  that  would  be  produced  by  tartar  emetic.  The 
powder  prescribed  by  Dr.  Paterson  accounts  for  the  presence  of 
mercury  in  Mrs.  Pritchard's  body. 

[Proves  and  reads  remainder  of  Report  No.  6.] 

From  a  careful  consideration  of  the  results  of  the  analysis  and  ex- 
amination of  the  above-named  articles,  I  am  clearly  of  opinion  that 
they  are  conclusive  in  showing  : — 

Xitj  That  all  the  articles  subjected  to  analysis  contained  antimony. 

2d<t  That  the  dried  contents  of  the  intestines  contained  the  largest 
proportion  .of  antimony,  next,  the  liver  and  stomach,  then  the  blood| 
and  in  less  quantity  in  the  heart,  kidney,  and  rectum. 

d(f,  That  part  of  the  antimony  in  the  contents  of  the  intestines  is 
in  a  form  soluble  in  water. 

4M,  That  the  kidney  was  the  only  article  in  which  meroury  was  de- 
tected. 

5thj  That  neither  the  stomach  nor  the  contents  of  the  intestines 
contained  aconite  or  morphia  in  quantity  sufficient  to  be  detected  by 
known  chemical  processes. 
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Now.         ethj  That  the  articles  suhjected  to  analysis  contained  no  other 
Prikbafedi*  metallic  poison  than  antimony  and  mercury  as  reported  above. 
BighCoart     '^^  ^^^  truth  of  this  report  I  hereby  certify  on  soul  and  conacienoe. 

1805^  *  Frederick  Penkt, 

Uaidmf.  Glasgow,  9th  May  1865. 

Croii'examined  for  the  Panel. — Aconite  has  not  a  bitter  taste. 

Douglas  Maclaoan,  M.D.  recalled. — [[Proyes  remainder  of  Report 
No.  3,  and  reads.^ 

From  the  experiments,  the  details  of  which  are  given  above,  I  have 
been  led  to  the  following  conclusions  : — 

Isty  That  Mrs.  Pritchard  had  taken  a  large  quantity  of  antimony 
in  the  form  of  tartar  emetic. 

2dy  That  having  regard  to  the  absence  in  her  case  of  any  morbid 
appearances  sufficient  to  account  for  death,  and  to  the  presence  in  it 
of  a  large  quantity  of  a  substance  known  to  be  capable  of  destroying 
life,  her  death  must  be  ascribed  to  the  action  of  antimony. 

8dy  That  it  is  most  unlikely  that  this  poison  was  taken  in  a  single 
large  dose.  Had  this  been  the  case,  I  should  have  expected  to  have 
found  some  more  decided  evidence  ^of  irritant  action  in  the  mouthy 
throat,  and  alimentary  canal. 

4tky  That  from  the  extent  to  which  the  whole  organs  and  fluids  of 
the  body  were  impregnated  with  it,  it  must  have  been  taken  in  re* 
peated  doses,  the  aggregate  of  which  must  have  amounted  to  a  large 
quantity. 

5thy  That  from  the  large  amount  found  in  the  liver,  from  its  ready 
4letection  in  the  blood,  and  from  its  being  found  passing  so  copiously 
out  of.  the  body  by  the  bile  and  urine,  it  is  probable  that  some  of  the 
poison  had  been  taken  at  no  greater  interval  than  .a  period  of  a.  few 
days  previous  to  death, 

6thy  That  I  am  inclined  to  believe  that  had  it  not  been  administered,  at 
all  events  in  any  great  quantity,  within  a  few  houra  of  her  death.  Had 
ihis  been  the  case,  I  would  have  expected  to  have  found  at  least  some 
traces  of  it  in  the  contents  of  the  stomach,  and  more  in  the  contents  of 
the  intestines ;  whereas  none  was  found  in  the  former,  and  the  amount 
foond  in  the  latter  seems  to  be  amply  accounted  for  by  the  bile  im- 
pre^^ted  with  the  poison  discharged  into  them  from  the  liver. 

7thy  That  the  period  over  which  the  administration  had  extended 
eannot  be  determined  by  mere  chemical  investigation,  but  must  be  de- 
duced from  the  history  of  the  case,  with  which  I  am  unacquainted. 

Douglas  Maclaqah. 

Examination  reiumed. — I  now  know  the  history  of  the  case  from 
hearing  all  the  evidence. 
The  symptoms  of  Mrs.  Pritchard  from  Christmas  till  her  death  oon- 
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ffmi  me  in  the  opinion  that  I  formed  from  the  poit-martem  and   J^<^  1^- 
ehemioal  inveetigatioDa  PritefaArd.* 

Vomiting  and  mnsonlar  depranion  at  an  early  part  of  the  period  in  HighCoiirC 
qaettion  indicate  that  antimony  was  then  being  administered.    The  ^^J  ^^7. 

other  ohazaotexistio  flymptoms  of  that  poison  are  irritation  of  the L. 

bowels  and  cramps  of  the  extremities.  Hardiv. 

My  opinion  is  that  most  probably  the  administratiM>n  of  antimony 
waB  going  on  from  time  to  time  from  Christmas  till  the  death.  The 
hiBtoxy  of  the  case  corresponds  with  this. 

I  do  not  know  any  nataral  disease  to  which  I  can  ascribe  the  death* 
The  poft-mcrtem  sn^pested  no  disease  that  could  have  caused  the  d^ath. 
Suppose  antimony  applied  and  rubbed  in  externally  in  October  last  on 
the  neck  it  would  not  account  either  for  the  results  of  the  chemical  ex- 
amination, or  for  the  symptoms  exhibited  between  Christmas  and  the 
death.  Suppose  that  years  ago  she  took  antimony  internally  this 
would  not  account  for  ^ther. 

I>r.  Paterson's  powder  accounts  for  the  mercury  found  in  the  body. 
I  do  not  think  this  had  anything  to  do  with  the  cause  of  death. 
These  powders  are  a  safe  and  common  prescription.  Nothing  in  the 
eridence  occurs  to  shake  my  preriou^  conviction,  but,  on  the  contrary, 
everything  confirms  it.  There  is  nothing  in  the  ease  to  indicate  that 
Mrs.  Pritchard  was  labouring  under  gastric  foTer.  I  think  as  a 
medical  man  I  would  not  have  thought  that  she  was  labonring  under 
gastric  fever. 

[Reads  and  proves  remainder  of  Report  No.  5^  viz.]] 

From  the  above  experiments,  I  am  led  to  the  following  condu- 
sioos: — 

l«i;  That  Mrs.  Taylor  had  taken  a  considerable  quantity  of  anti- 
mony in  the  form  of  tartar  emetic. 

2d,  That,  having  regard  to  the  absence  of  any  morbid  appearanceti> 
sufficient  to  account  for  death,  and  to  the  presence  in  the  body  of  a 
cottsideraUe  quantity  of  a  substance  known  to  be  capable  of  destreying- 
life,  her  death  must  be  ascribed  to  the  action  of  antimony. 

3d!,  That  it  is  most  likely  that  this  was  not  taken  in  a  single  large 
dose.  Had  this  been  the  case,  I  should  have  expected  to  have  found 
some  morbid  appearances  indicative  of  the  irritant  action  of  the  drug.. 
It  appears  to  me  more  probable  from  the  amount  found  in  the  body, 
that  it  must  have  been  taken  in  a  succession  of  doses,  not  great  enough 
tndividoaUy  to  produce  local  irritant  effects,  but  amounting,  in  the- 
aggrc^gate,  to  a  large  quantity.  It  is  right,  however,  to  add,  that  a 
siiBgle  copious  dose,  not  large  enough  to  produce  marked  local  effects, 
givH  rise  to  latal  depressions  of  the  system  in  a  woman  aged'  seveatyw 
one,  whose  heart  was  enlarged  and  somewhat  dilated. 

4ti,  That  from  the  fact  that  antimony  was  found  copiMisiy  in  the 
livef,irai  readily  detected  in  the  blood,  and  existed  to  the  areennt  of 


142  CASES  BEFORE  THE  HIGH  COUHT 

No.  15.     a  qnaiier  of  a  grain  Id  the  Btomaoh,  some  at  least  of  the  tartar  emetic 
^|T2^|j[^*  had  been  taken,  probably  within  a  few  hours  before  death. 
|,;  .  p  5ihy  That  from  mere  chemical  inrestigationsy  I  am  unable  to  saj 

July  8 7.  over  what  length  of  time  the  administration  of  the  antimony  had  ex- 

^^^'      tended,  supposing  it,  as  I  believe,  to  have  been  taken  in  a  sucoeesion 
Harder,    of  doses.     This  can  be  learned  only  from  a  consideration  of  the  histoiy 
of  the  case,  with  which  I  am  unacquainted. 

Douglas  Maclaoak. 


Examination  of  Witness  resumed.-^In  regard  to  Mrs.  Taylor, 
I  think  from  what  I  have  heard  there  must  have  been  something 
more  than  antimony  at  the  last.  Some  powerful  depressing  poison 
besides  antimony,  such  as  aconite.  Aconite  produces  a  lowering  of  the 
eirculationi  and  a  paralysed  condition  of  the  muscles.  Its  fatal  effect 
is  generally  due  to  its  action  on  the  head  as  a  muscular  oigan. 

Mrs.  Taylor  being  found  suddenly  with  her  head  fallen  on  her 
breast,  and  hardly  perceptible  breathing,  palse  almost  imperceptible, 
and  the  torpid  condition  of  the  patient  generally,  are  symptoms  likely 
to  be  produced  by  aconite. 

I  concur  with  Professor  Penny  as  to  the  experiments  made  in  the 
University. 

Over  .5  minims  or  measure-drops  of  Fleming's  Tincture  would  satis- 
factorily account  for  the  symptoms  exhibited  by  Mrs*  Taylor,  so  that 
to  take  that  amount  out  of  Bottle  85,  Mrs.  Taylor  must  have  taken 
about  100  drops.  This  is  not  a  large  dose  of  Battley  for  a  person  who 
is  accustomed  to  take  it. 

I  can  quite  understand  that  though  she  had  taken  aconite  it  might 
escape  the  chemical  tests  of  her  body. 

Organic  poison  like  antimony  very  often  escape  detection  even  when 
they  are  known  to  be  taken.  The  antimony  passes  rapidly  out  of  the 
body  by  vomiting  and  purging,  and  in  the  urine. 

The  patient  taking  opium  as  well  as  antimony  would  make  the  ten- 
dency to  vomit  less ;  it  might  even  interfere  with  its  action  on  the 
bowelsi  but  the  depressing  effect  on  the  muscular  tissues  would  remain 
the  same. 

I  never  knew  of  a  patient  under  the  combined  influence  of  opium, 
aconite,  and  antimony ;  but  the  symptoms  exhibited  by  Mrs.  Taylor 
are  such  as  from  science  I  would  expect,  because  the  aconite  being  the 
more  powerful  would  probably  predominate.  The  post-mortem  did 
not  indicate  apoplexy.  In  most  oases  the  post-mortem  would  indicate 
the  cause  of  death,  but  not  always.  The  symptoms  as  detuled  in  evi- 
dence do  not  indicate  apoplexy.  I  am  satisfied  she  did  not  die  of 
apoplexy. 

There  could  be  no  difference  among  medical  men  who  saw  what  Dr. 
Paterson  saw.     I  tasted  the  mixture  in  85,  and  it  produood  the  usual 
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MUitioa  pzodaced  hj  aconite.     I  got  the  Bottle  85  sealed  np  from     No.  15. 
Mnrraj.     Aconite  sometimes  produces  convulsions.  Priteliard. 

Orou-eautminsd  far  the  Panel. — ^The  symptoms  exhibited  by  Mrs.  — ; 

Taylor  as  detailed  by  Dr.  Paterson  are  not  consistent  with  the  idea  of  joiy  s_7  . 
poisoning  by  opium.     I  can't  say  she  had  not  taken  opium,  but  the      ^^^*' 
flymptoms  of  aconite  predominate     If  she  had  died  of  opium  I  should    Murd«r. 
have  expected  the  pulse  to  be  slow  and  full,  with  laborious  stertorous 
breathing.     Laborious  breathing  indicates  narcotic  poisoning.     This 
does  not  affect  my  opinion. 

In  poisoning  by  opium  you  don't  detect  the  poison  in  the  stomach 
or  system  by  chemical  analysis.  The  quantity  found  in  the  bodies  of 
both  the  dead  was  very  considerable.  The  contraction  of  the  pupils  of 
the  eyes  is  a  symptom  characteristic  of  poisoning  both  by  opium  and 
aconite ;  but  in  aconite  the  probability  I  think  is  that  when  all  the 
muscles  become  relaxed  at  the  time  of  death  the  pupils  will  become 
dikted,  and  any  difference  of  opinion  as  to  the  symptoms  of  aconite 
poisoning  probably  arise  from  persons  observing  the  symptoms  at  differ- 
ent stages  of  the  action  of  the  poison. 

Henrt  Duncan  Littlbjohn,  M.D.  recalled. — ^The  pott-moriem 
examination  of  Mrs.  Pritchard  does  not  suggest  anything  like  gastric 
fever.  Having  heard  the  whole  evidence  my  opinion  is  that 
Mrs.  Pritchard's  death  was  caused  by  antimony  administered  in 
imall  quantities  continuously  from  Christmas  time  until  her  death. 
The  symptoms  are  exactly  such  as  I  should  expect  from  such  adminis- 
tration.    I  cannot  account  for  the  symptoms  in  any  other  way. 

I  had  great  difficulty  in  the  case  of  Mrs.  Taylor.  It  appeared  to 
me  that  she  might  have  died  either  from  a  dose  of  antimony  given 
shortly  before  her  death,  or  from  some  of  the  sedative  narcotic  poisons. 
I  have  no  difficulty  in  saying  she  died  from  poison.  I  think  the 
symptoms  were  mixed.  There  is  nothing  to  lead  me  to  the  conclusion 
that  she  died  of  apoplexy.  There  was  none  of  the  characteristics  of 
apoplexy,  nor  did  the  post-mortem  appearances  indicate  apoplexy.  I 
recognise  the  action  of  antimony  in  the  failure  of  circulation  and  de- 
pression of  muscular  energy. 

The  effects  produced  by  the  cheese  on  the  servants  are  such  as 
would  be  produced  by  the  presence  of  a  large  quantity  of  antimony. 
Antimony  would  also  account  for  the  effects  produced  by  the  egg-flip. 
Other  things  besides  antimony  might  produce  these  effects.  Powder- 
ing tartar  emetic  on  the  lump-sugar  is  a  likely  enough  way  to  get  the 
antimony  into  the  egg-flip.  A  considerable  dose  of  it  might  be  so  con- 
veyed. I  think  it  quite  possible  that  a  teaspoonful  of  the  egg-flip 
10  treated  would  produce  the  effects  on  the  servants  described  in  the 
eridence.  Opium  is  not  a  sedative  narcotic  poison.  There  is  nothing 
impoidble  in  Mrs.  Taylor  having  taken  opium,  and  that  contributing 
to  produce  the  symptoms. 
JAMn  Patsrsoh,  M.D.  recalled. — My  impression  regarding  Mrs. 


• 
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No.  16.     Pritchard  having  died  from  antimony  is  well  confirmed  by  tbe  iiMe 
BdwirdW  o  j  j 

*  Pritehwd.'  ovidence  in  the  case*      I  have  seen  a  good  deal  of  the  aotea  of 

HiffhConrt  *^^™^°y-    ^  ^^^^  >^^  two  cases  of  accidental  poisoning  by  aotiBeny. 

JiUyS— 7.  All  the  symptoms  detailed  correspond  with  chronio  poisoning  by 

^^^'      alitimooy.    I  speak  of  the  whole  symptoms  from  Chnstmas  till  h» 

^Ciiidflr.    death.      And  her  appearance  on  24th  February  was  jnst  what  I 

wonld  expect  in  snch  a  case.     My  decided  opinion  is  that  she  died  of 

chronic  poisoning  by  antimony*     My  impression  when  I  saw  Ml* 

Taylor  was  that  she  was  poisoned  by  opinm,  bat  there  might  be  some 

other  narootto  combined  unknown  to  me.    Aconite  woold  certainly 

coatribnte  to  the  effect.     Aconite  and  opium  in  combination  would 

acconnt  for  the  symptoms  I  saw.     I  had  no  suspicion  of  antimony  in 

the  case  of  Mrs.  Taylor  when  I  saw  her.      The  narcotic  effect  was  so 

strong  as  to  overcome  the  aymptoms  of  antimonial  poisoning. 

Laudanum  would  interfere  with  the  irritating  effeots  of  antimony. 

Ctost^examined  far  the  Pand.-^ki  the  end  of  my  viat  th^e  was 
what  is  called  stertorous  breathing. 

Re-examined  for  the  Proeecution,'^^  Coma,'  as  I  used  H  in  my 
evidence,  signifies  insensibility  such  as  is  produced  by  opium. 

To  the  Court. — My  opinion  is  that  Mrs.  Taylor  died  from  the 
effects  of  opium.  I  think  she  had  taken  so  much  opium  as  to  kilt  her 
without  the  presence  of  any  other  poison.  I  mean  that  the  death  was 
canoed  by  the  combined  effect  of  opium  and  antimony.  I  think  a  less 
does  of  opium  would  have  a  fatal  effect  in  consequence  of  the  condition 
of  the  body  produced  by  antimony.  If  the  opium  had  upwards  of 
5  per  cent,  of  Fleming's  Tincture  of  Aconite  combined  with  it,  the 
effect  wonld  be  likely  to  be  much  more  rapid  and  fatal  than  if  them 
was  no  tincture  of  aconite  present. 

Hugh  Orr,  Agent  for  the  City  of  Olasgow  Sanit.-^Pannl  kept 
«  acconnt  with  us.     His  acconnt  was  overdrawn  £62  on  SOth  Maicrh 

last.     (Shewn  No.  101.)  That  is  his  Bank  pass-book  on  9th  January 
•  overdrawn  £114.    That  was  apparently  being  gradually  rednced  to 

£62  on  20th  March. 

Michael  Balmain,  Aesietant  Manager  Clgdeedale  Bank.-^^'Paiulk 
had  account  with  us.  On  20th  March  account  overdrawn  £131, 
12s.  4d.  He  had  gradually  overdrawn  to  this  amount  from  November 
pceceding. 

.  William  Finlat,  Secretary  Seottieh  Eqwtable  Life  Aeetermiue 
Society,  ^\lin5»r^A.— Panel's  life  was  insured  with  us  for  £1500 
under  two  policies  July  1851  and  December  1851.  He  had  advances 
to  the  amount  of  £258  in  all ;  the  last  was  £35  in  May  1864. 

David  Johmbton  Magbbaib,  W.S.— I  am  one  of  the  trustees  of 
Datid  Cowan  of  Portsmouth.  He  was  a  brother  of  Mrs.  Taylor*  The 
amount  of  trust  funds  waa  £8000  held  for  behoof  of  H^  Tmykt^  ex* 
dumve  of  the^ttf  mariti^  and  at  her  own  disposal.  Mr^  Ti^or  got 
up  a  portion  of  the  capital,  £S00,  to  give  to  Panel  to  ertst  Mdk  in 


1865. 


Murder. 
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purchasing  a  house  in  June  1864.     I  attended  the  meeting  after  the    ^o.  15. 
foneial  of  Mrs.  Taylor.     (Shewn  149.)     That  is  a  correct  represen-  pritchai4. 
tatioo  of  what  took  place  at  that  meeting  subscribed  bj  Panel  and  all  y.  »  q^^^. 
the  other  persons  present.  (Shewn  81.)    Mrs.  Taylor's  Will — ^it  leaves  July  3 — 7. 
the  money,  at  least  two-thirds,  to  Mrs.  Pritchard  and  her  children. 

Croa^xamified /or  the  Panel. — Mrs.  Taylor  showed  great  anxiety 
to  oblige  Panel. 

David  Albxandek. — I  acted  as  agent  for  the  panel  in  the  purchase 
of  the  house  in  Sauchiehall  Street — Whitsunday  1864 — price  jE2000; 
£1600  borrowed  on  security  of  property;  balance  provided  by  Panel ; 
be  said  he  got  it  from  Mrs.  Taylor. 

Jambs  Moffat  Cowan,  M.D.  recalled, — I  know  the  handwriting 
of  the  late  Mrs.  Taylor.  (Shewn  Nos.  22,  23,  27,  28,  25,  and  26.) 
These  letters  are  all  in  Mrs.  Taylor's  handwriting.  (Shewn  19,  20, 
and  82.)    The  entries  in  these  diaries  are  all  in  Panel's  handwriting. 

Archibald  Campbell  Wells. — I  was  salesman  to  Burton  and 
Henderson.  (Shewn  113.)  This  is  their  scroll  day-book.  Under 
Monday,  February  13th,  is  the  entry.  Dr.  Pritchard,  3  lbs.  sugar,  4d. ; 
]  lb.  tapioca,  8d.  This  is  in  my  handwriting,  and  I  have  no  doubt 
the  articles  were  furnished,  though  I  don't  remember  the  fact. 

John  Henderson,  Grocer^  of  Burton  ^Henderson. — (Shewn  95.) 
I  sold  this  tapioca  to  John  Murray.  I  had  got  a  stock  of  tapioca  in, 
in  the  end  of  1864,  and  all  the  tapioca  I  sold  this  year  is  of  same  stock. 

John  McMillan,  Assistant  to  Murdoch  Brothers. — I  knew  Mary 
M^Leod  as  a  servant  of  Panel.  She  brought  some  time  between  15th 
and  28th  of  February  a  bottle  like  No.  85  to  be  filled  with  Battley's 
Solution.  I  filled  it  as  required,  and  she  paid  me  8s.  4d.  for  it.  We 
get  Battley  from  Barron,  Hervey,  Beckett,  and  Simpson,  Giltdpur 
Street,  London.  I  supplied  this  from  the  shop  bottle.  The  last  sup- 
ply was  got  in  December,  and  that  Mary  got  was  either  from  that  or 
the  previous  supply  of  May  1864.  I  sold  some  of  same  to  Professor 
Penny  that  was  from  stock  of  May  1864. 

Cross-examined  for  the  Panel. — I  remember  filling  the  same  bottle 
for  an  old  lady  some  months  before. 

Richard  Banks  Barron. — I  am  partner  of  Barron,  Hervey,  &  Co. 
Murdoch  Brothers  got  drugs  from  us.  We  supplied  them  with 
Battley's  Solution  in  May  '64  and  December  '64.  We  get  it  from  the 
proprietors^  Battley  and  Watts.  We  got  it  from  them,  and  sent  it 
straight  on  to  Murdoch  Brothers.     It  was  not  opened  in  our  premises. 

William  Manning  Watts. — I  am  sole  partner  of  Battley  &  Watts. 
I  am  proprietor  of  Battley's  Solution.  It  is  a  watery  solution  of  opium  ; 
contains  no  antimony  or  aconite,  nor  any  poisonous  ingredient  except 
opium.    We  send  out  the  bottles  labelled  and  sealed. 

Alexandre  M^Call  recalled. — (Shewn  139,  140,  141,  and  144.) 
I  found  these  in  consal  ting -room,  all  in  the  unlocked  pi  ess,  except 

YOL-  V.  K 
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KA^'J^'w  ^^^'  which  waa  in  the  locked  press.     I  delirered  all  these  to  Dr. 
Pritohaxd.'  Ponnj  in  same  state  in  which  I  found  them. 

Hiirfa Court      FREDERICK  Penmy   recalled  by  PaneVt  Cottnte/.-^Shewn  13.) 
July  3—7.  The  medicine  could  not  have  heen  made  up  from  what  wasgiren  to  me 
for  analjrsia.    None  of  the  eubetances  here  mentioned  were  among  those 
Murder,    given  to  me. 

The  Declarations  were  then  read. 

At  Glasgow  the  twenty-second  day  of  Maroh 
Eighteen  hundred  and  sixty-five  years. 
In  presence  of  Sir  Archibald  Alison,  Baronet,  Adyocate, 
Sherifi*  of  Lanarkshire. 

Compeared  a  prisoner,  who  being  judicially  admonished  and  exa- 
mined declares  and  says,  my  name  is  Edward  William  Pritchard. — ^I  am 
a  native  of  Souihsea,  Hampshire,  forty  years  of  age,  a  Doctor  of  Medi* 
cine.  Member  of  the  Royal  College  of  Surgeons  in  London,  and  I  re- 
side at  No.  131  Sauchiehall  Street,  Glasgow ; — and  the  charge  of 
having  caused  the  death  of  his  wife  Mary  Jane  Taylor  or  Pritchard 
by  feloniously  administering  poison  to  her  having  been  read  over  to 
him ;  Declarety — I  have  always  attended  my  wife  in  all  her  fdlments 
of  every  kind  during  the  whole  period  of  our  married  livea,  now 
fifteen  years,  and  some  of  these  illnesses  were  very  severe,  but  1  never 
saw  her  so  ill  as  she  was  on  this  occasion  which  terminated  fatally. 
As  far  as  my  judgment  goes  her  last  illness  was  gastric  fever,  which 
commenced  about  the  beginning  of  the  present  year. 

I  gave  my  wife  no  medicines  during  her  illness,  excepting  wine, 
champagne  and  brandy  to  support  her  strength ;  and  I  gave  her  no 
medicine  myself  at  all, — I  trusted  to  nature  to  right  itself  with  the 
assistance  of  these  restoratives. — During  the  last  six  weeks  her  power 
of  sleeping  entirely  went  away.  In  order  to  procure  sleep,  I  gave  her 
at  the  commencement  of  her  sleeplessness  a  small  quantity  of  chloro- 
form«  but  it  entirely  disagreed  with  her  and  I  discontinued  it.  I  then 
called  in  Dr.  Gairdner,  professor  of  medicine  in  the  University,  and  he 
visited  and  saw  her  several  times,  and  he  continued  to  attend  her  till 
her  old  medical  friend,  who  had  attended  her  before  our  marriage,  Dr. 
James  Moffat  Cowan,  returned,  and  he  came  from  Edinburgh  to  see 
her. 

I  then  wrote  to  her  mother  to  come  to  nurse  her,  and  she  arrived 
about  the  11th  of  February  last,  and  her  arrival  had  a  beneficial  efifeot 
upon  Mrs.  Pritchard  for  some  time,  but  still  the  sleeplessness  continned ; 
and  shortly  after  her  mother's  death,  which  happened  on  the  25th 
February,  she  relapsed  and  became  much  worse,  and  very  apprehensive 
about  herself^  and  she  suggested  to  me  the  adoption  of  a  medicine  with 
which  her  mother  was  familiar,  Battley's  solution  of  opium,  but  I  de- 
clined to  give  her  any  without  first  consulting  with  Dr.  James  Paterson 
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who  liTee  elose  by.     I  saw  him  and  consulted  him,  but  be  did  not  see  |^^'J[f  U* 
Mn.  ^tchard  on  that  occasion,  and  he  did  not  approve  of  using  the  Pntcbard.* 
solution  of  opium.     He  prescribed  granulated  citrate  of  magnesia,  g^Z^Coart. 
ealomel,  mercury,  and  chalk,  and  I  acted  upon  his  advice  and  adminis-  Jmy  S-— 7. 
tered  the  medicine,  and  it  seemed  to  have  a  beneficial  effect.  ^^ 

Some  time  after, — ^finding  her  sleeplessness  still  continued,  I,  at  her  Murder, 
own  suggestion,  applied  a  soluticm  of  atropine  to  the  external  parts 
ttoond  the  eye,  and  it  had  a  little  effect  for  some  time,  but  the  effects 
soon  ceased.  After  her  mother's  death  she  became  rapidly  worse,  in- 
deed I  ascribed  her  disease  to  the  agitation  consequent  on  her  mother's 
decease.  At  the  time  of  the  last  event  she  was  strongly  impressed 
with  the  idea  that  she  herself  would  die  at  the  same  time  as  her 
mother,  and  in  fact  she  did  die  on  a  subsequent  day  at  exactly  the 
woe  hour; 

On  the  night  preceding  her  death  she  was  apprehensive  that  unless 
ahe  got  sleep,  she  should  not  get  through  the  night  I  went  to  Dr. 
Paterson,  who  came  immediately,  and  sat  by  the  bedside  and  afterwards 
dictated  a  prescription  which  was  made  up  at  the  Glasgow  Apothecary 
Company's  shop  at  Elmbank  Street.  The  prescription  will  be  found 
in  my  deek  at  home.  It  was  for  two  draughts  one  to  be  given  four 
hours  after  the  first  if  it  did  not  succeed. 

She  got  the  first  draught  as  prescribed  by  Dr.  Paterson  about  ten 
o'clock,  bat  she  said  after  drinking  that  it  was  not  half  strong  enough, 
and  asked  if  she  might  have  some  of  her  mother's  medicine. 

I  refused  to  give  it  her,  and  said  I  dare  not  do  it. 

I  gave  her  a  glass  of  port  wine  and  sat  carefully  watching  for  a  short 
time ;  I  then  went  down  stairs  and  had  supper,  and,  after  being  absent 
for  some  time  returned  to  see  whether  she  had  got  sleep.— I  found  her 
awake,  and  she  wished  me  to  give  her  something  to  make  her  sleep. 
I  refused,  and  she  then  asked  me  to  come  to  bed  as  I  must  be  tired 
with  Uie  weary  nights  of  watching.  It  was  then  about  twelve  o'clock. 
I  tried  to  persuade  her  that  I  should  remain  up  to  watch  her  till  past 
the  time  her  mother  had  died,  but  to  please  her  I  got  into  bed,  aud 
afanost  immediately  I  fell  asleep  from  the  state  of  exhaustion  I  was  in. 
I  was  awoke  by  her  pulling  at  my  beard,  and  found  my  wife  struggling 
to  get  into  bed. 

She  appeared  to  have  got  out  of  bed — ^she  said  *  Edward  I  am  faint.' — 
I  aasisted  her  into  bed  and  asked  her  how  long  I  had  been  asleep,  but 
ahe  answered,  ^Don't  speak — look!  do  you  see  my  Mother?'  I  said,  ^No, 
'  it  u  only  a  Tirion  only  imagination,'  and  asked  if  she  had  any  pain.  She 
aaid  she  felt  cold,  and  that  I  need  try  no  more  skill  that  I  had  failed  this 
time,  and  that  she  was  going  to  her  mother.  I  got  alarmed  and  rang 
the  bdl  wiolently,  and  the  youngest  servant  came.  I  desired  her  to 
make  a  mustard  plaster  as  quickly  as  she  could,  and  on  that  my  wife 
toned  xonnd  and  said,  *  Edward  I'm  in  my  senses,  mustard  plasters 

will  do  no  good,'  and  almost  immediately  she  fell  back  into  my  arms 
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No.  15.     and  died.     The  servant  came  with  a  mustard  plaster  and  found  her  in 
Edward  W.  ...  «^ -xi^^  ' 

Fritchard.  ^^^^  position. 

—^ I  did  not  give  her  anj  other  medicine  at  that  time  except  a  little 

Ju\y  3—7.  J>Kindy  applied  to  her  lips. 
1865  Daring  the  whole  course  of  her  illness  I  never  gave  her  any  anti- 

Murder,  mon  J  nor  any  medicine  in  which  there  was  any  preparation  of  antimony. 
Antimony  is  a  poison,  but  it  is  nsed  occasionally  to  subdne  inflamma- 
tion and  I  applied  it  to  her  neck  in  October  laet,  when  she  was  plagued 
with  a  swelling  of  a  gland  in  her  neck.  I  rubbed  it  in  externally  on 
that  occasion,  and  I  have  never  given  her  any  antimony  since. 

On  that  occasion  I  recommended  change  of  air,  and  I  gave  her  a  little 

,    «    bottle  of  antimony  with  her  for  the  same  purpose  of  rubbing  in  behiud 

the  ear.     She  went  to  Edinburgh  at  that  time,  and  she  returned  to 

Glasgow  very  much  better,  and  I  have  never  seen  the  bottle  of  anti* 

mony  since  she  got  it  away  with  her. 

There  was  a  considerable  quantity  of  antimony  in  my  repositories  at 
the  time  of  my  wife's  last  illness,  as  I  used  it  extensively  in  my  prac- 
tice, and  the  antimony  was  kept  in  a  cupboard,  of  which  I  have  tlie 
key  but  which  was  not  always  locked.  I  did  not  see  any  of  it  brought 
out,  or  lying  about  during  her  illness. 

The  cupboard  where  the  antimony  was  is  in  the  consulting-room  on 
the  ground  flat,  and  she  was  so  weak  on  the  day  of  her  death — 
•Saturday — and  on  the  Friday  preceding  that  I  do  not  think  she  had 
strength  to  have  gone  to  that  cupboard  herself.  My  wife  took  the 
untimouy  internally  on  one  occasion  when  she  had  a  tendency  to  in- 
flammation of  the  eyelids.  This  was  years  ago,  and  I  never  knew  her 
to  use  it  internally,  except  on  this  occasion.  I  never  administered 
antimony  internally  to  her  on  any  occasion — nor  any  other  substance 
calculated  to  injure  or  destroy  life. 

At  Glasgow,  and  within  the  North  Prison  there, 
on  the  twenty-first  day  of  April  Eighteen 
hundred  and  sixty-five  years. 
In  presence  of  Sir  Archibald  Alison,  Baronet,  Advocate, 
Sheriff  of  Lanarkshire. 
Compeared  Edward  William  Pritchard,  presently  a  prisoner 
in  the  prison  of  Glasgow,  and  the  previous  declaration,  emitted  by  him 
upon  the  twenty-second  day  of  March  last  in  presence  of  the  said 
Sheriff,  which  is  now  docqueted  and  subscribed  as  relative  hereto  having 
been  read  over  to  him,  and  he  being  again  judicially  admonished  and 
examined,  declares  and  says,  I  am  entirely  innocent  of  the  chaige  re- 
ferred to  in  said  previous  declaration,  and  I  wish  to  add  that  to  what 
is  contained  therein — ^as  far  as  my  memory  goes,  the  declaration  now 
read  conveys  correctly  what  I  then  said,  and  I  adhere  to  the  whole 
statements  therein  contained — and  the  charge  of  having,  on  several  or 
one  or  more  occasions  between  the  tenth  anil  tkventy*  fifth  days  of 
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Febraarj  1865,  within  his  dwelliog^houfle  in  Saaohieball  Street,  Glas-  g^^rd  W 
gow,  wickedly  and  feloniouslj  administered  or  caused  to  be  admioistered  Pritchard. 
to  Jane  Cowan  or  Taylor,  now  deceased  seTeral  or  one  or  more  doses  High  Court* 
of  tartarised  antimony,  or  other  poison  unknown,  in  some  article  or  ^^^/JT'^' 
articles  of  drink  or  food,  or  in  some  other  manner  unknown,  in  con-  -^~ 

sequence  whereof  the  said  Jane  Cowan  or  Taylor  died  and  was  thns 
murdered  by  him,  having  been  read  over  to  him,  and  he  being  judi- 
cially admonished  and  examined  by  the  Sheri£f  examinator,  declares  £ 
elect  to  make  a  voluntary  statement  in  reference  to  the  said  last-men- 
tioned charge,  and  I  now  declare  I  was  no  way  accessory  to  Mrs.  Tay- 
lor's death — I  never  administered  poison  to  her — I  did  and  do  believe 
that  she  died  from  paralysis  and  apoplexy — I  have  no  farther  state- 
ment to  make,  and  by  the  advice  of  my  agent  will  make  none  with*  * 
the  exception  that  I  am  entirely  innocent  of  the  charge  against  me. — 
Being  asked  by  the  procurator-fiscal  whether  he  ever  administered  ur 
caused  to  be  administered  tartarised  antimony  to  the  said  Jane  Cowan 
or  Taylor,  declares  my  agent  recommended  me  to  say  nothing  farther, 
and  I  decline  to  answer  the  question  put,  and  as  I  act  under  my  agent's 
advice,  it  is  unnecessary  to  put  any  farther  questions. 

[The  Court  adjourned  at  5.40  pm.] 

ExcniiPATORT    EviOElfCE. 

• 

Michael  Tatlor. — I  am  brother  of  the  late  Mrs.  Pritchard.  I 
was  in  Glasgow  two  days  after  my  mother's  death.  I  had  not  been  in 
Glasgow  for  two  years,  and  had  not  seen  my  sister  for  that  time.  I 
had  a  conversation  with  my  sister  then.  She  told  me  Dr.  Gairdner 
had  visited  her  some  time  before,  but  she  did  not  wish  him  to  see  her 
again.  I  urged  her  to  see  him  again,  as  he  was  a  personal  friend  of 
mine,  but  she  was  unwilling  to  see  him  again,  and  would  prefer  some- 
body else.  She  gave  me  to  understand  that  this  had  been  intimated  to 
him  at  her  own  request.  I  urged  upon  her  to  have  the  benefit  of  a 
nurse,  as  there  was  no  competent  person  about  the  house  to  fill  that 
duty.  She  objected  on  the  ground  that  it  would  create  confusion  in 
the  house,  and  she  did  not  like  strangers  about  her.  I  was  in  Glasgow 
on  27th  February  for  an  hour.  I  saw  my  sister  on  that  occasion,  but 
had  no  particular  conversation  with  her.  It  was  next  day  I  had  the 
conversation  with  her ;  I  was  then  in  Glasgow  some  hours.  (Shewn 
No8.  82  and  34.)    These  are  in  my  sister's  handwriting. 

CroiM^examined  for  the  Prosecution, — Mrs.  Pritchard  and  I  were 
the  only  children  of  our  parents. 

John  Simpson,  drtiggiet^  partner  of  Duncan^  Flockhart  ^  Cb.-— I 
attend  shop  in  North  Bridge ;  have  done  so  for  eleven  and  a  half  years. 
(Shewn  bottle  85.)  I  saw  Panel  in  Glasgow  four  years  ago.  Shortly 
after  that  some  purchases  of  Battley  were  made  at  North  Bridge  in 
name  of  Dr.  Pritchard.     The  bottle  85  is  like  the  bottle  which  w:l<i 
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No.  15.     brought  to  be  filled.     Witness  52  of  Crown  list  is  the  penon  who 
Pritcbaid.'  ^^^  ^^^^  bottle ;  78.  6d.  was  the  chaige  made  for  filling  the  bottle  for 
H'  hConrt.  ^'*  Pntohard ;  it  would  have  been  higher  if  not  for  a  doctor.    The 
Jii]j3_7.  bottle  was  frequently  brought  to  be  filled  down  to  beginning  of 
^^^^'      present  year.    It  was  yeiy  regular  in  its  appearance.     We  dispeiue 
Murder,    not  lees  than  half  a  gallon  of  Fleming's  Tincture  of  Aconite  in  the 
course  of  a  year.     That  is  equal  to  80  ounces.     I  have  often  made  up 
prescriptions  with  half  an  ounce  or  an  ounce  in  a  mixture.      I 
should  not  consider  it  singular  that  a  medical  man  should  get  an  ounce 
from  us  at  a  time. 

Crots-examinsd  for  the  Proiecutum.'-^We  get  Battley  direct  from 
the  maker  in  London.  It  is  quite  impossible  that  aconite  or  antimony 
should  get  aocidently  into  our  Battley.  The  Glasgow  Apothecaries 
Company  is  a  large  establishment,  and  well  known. 

To  the  Court. — In  the  mixture  with  half  an  ounce  of  aconite  it 
would  be  a  fourth-part  of  the  mixture.  It  is  used  chiefly  in  heart 
disease.  One  or  two  drops  of  Fleming's  Tincture  would  be  in  each 
dose,  the  dose  would  be  8  drops  of  the  mixture. 

Thomas  FAiRaRiEVE,  druggiet^  Clerk  Street,  Edinburgh. — I  knew 
Mrs.  Taylor.  She  dealt  with  me,  and  bought  Battley  for  some  yean 
before  her  death.  She  frequently  came  herself,  and  sometimee  sent.  I 
sold  her  at  one  time  a  bottle  of  Battley  like  85,  bottle  and  all.  It  is  a 
kind  of  bottle  made  for  Battley.  On  all  the  other  occasions  she  got  only 
a  2  ounce  or  1  ounce  bottle.  When  she  came  herself  she  paid  for  it. 
When  she  sent  it  was  put  down  to  account.  The  purchases  were 
sometimes  at  considerable  intervals,  at  other  times  frequent  [Shewn 
No.  30  of  Panel's  inventory.]  That  account  was  rendered  by  me  to 
Mrs.  Taylor. 

18th  Jan.  '65,  BatUey's  Solution,  2  os. 

29th    „  Do.  2  OS. 

4th  Feb.  Do.  2  os. 

1  retail  Fleming's  Tincture  of  Aconite.  I  sell  of  it  in  a  year  50  ounces. 
It  is  generally  prescribed  in  a  liniment.     I  have  made  up  as  much  as 

2  ounces  for  such  a  purpose.     I  should  not  feel  surprised  at  a  medical 
man  buying  an  ounce  at  a  time. 

Croii-examined/or  the  Proeeeution. — Medical  men  are  not  in  the 
habit  of  buying  it  from  me  unmixed,  but  they  have  bought  it  at  my 
shop— rarely.  It  would  be  for  outward  application,  I  have  sold  half 
an  ounce  and  an  ounce  in  this  way.  I  don't  sell  much  tartar  emetic 
since  croton  oil  came  into  use — 2  or  B  grains.  In  dispensing  prescrip- 
tions I  frequently  send  it  out  dissolved  in  water  under  the  name  of 
antimonial  wine.  I  dispense  2  or  3  ounces  of  tartar  emetic  in  the 
course  of  a  year,  including  some  mixed  up  in  lard  for  an  ointment.  For 
intemal'use  the  quantity  is  very  small.  There  are  480  minims  in  an 
ounce  of  Battley ;  a  minim  is  laiger  than  a  drop  it  the  usual  rough 
way  from  a  bottle. 
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To  tAe  CoDRT.—- There  is  an  imitation  of  Battler  which  I  Bell,  but    ^o*  ^^* 
I  DOTer  sold  any  to  Mrs,  Taylor.      The  parohasea  in  January  and  Pntcbard.' 
Februaiy  last  were  of  genuine  Battley.     The  imitation  is  quite  safe  „.  .  ^ 
and  innocent.  July  3^7. 

Fleming'sTinoture  of  Aconite  is  used  unmixed  in  seyere  tio-dolorouz,      ^**^' 
externally;  or  toothache.     It  is  never  used  unmixed  internally.  Murder. 

Jamis  THOMflON,  elothier^i  traveller  and  Commercial  agent. — ^I 
ksew  Mxa.  Taylor.  I  was  in  the  employment  of  Michael  Ta^or.  I 
left  two  years  past  last  August.  I  was  clerk  and  assistant.  I  used 
to  go  to  Duncan  &  Flockhart's  for  opium  for  Mrs.  Taylor.  For  the 
first  tweWe  month's  I  got  a  line  and  bottle— a  bottle  like  85.  I  could 
almost  say  that  is  the  bottle.  I  have  gone  to  Duncan  &  Flockhart's 
with  the  bottle  oftener  since  I  left  than  before.  I  read  the  line  over 
lying  on  Duncan  and  Flockhart's  counter.  After  that  I  just  took  the 
bottle  and  got  it  filled.  The  night  before  she  went  to  Gla^ow  in 
February  I  got  it  filled  for  her.  I  gave  it  to  her  next  morning.  I  used 
to  get  it  filled  erery  two  or  three  weeks  for  a  year  before  her  death. 

CrotM^examined  for  the  Pro«^tt<ion.— When  I  fint  used  to  go  it 
was  only  once  in  two  or  three  months.  I  knew  the  handwriting  of 
the  line  to  be  Mrs.  Taylor's.  I  used  to  ask  for  the  medicine  for  Dr. 
Pritchard.  She  said  she  got  it  2s.  6d.  cheaper  by  using  the  Doctor  s 
name. 

To  the  CouBT.-— The  medicine  which  I  got  I  always  delivered  just 
as  I  got  it  from  Duncan  &  Flockhart's,  corked  and  sealed,  and  put  up 
in  paper. 

Jam£S  Foulnbr,  cork-cutter^  Okugow^^—'l  consulted  Panel  in 
NoTcmber,  and  down  to  his  wife's  death,  about  an  affection  in  the  ear. 
I  did  not  know  him  before.  It  was  by  his  solicitation  through  one 
Miss  Clyde,  that  I  went  to  see  him.  He  used  to  paint  my  ear  outside 
and  in,  and  sometimes  dropped  some  liquid  into  it.  This  was  in  his 
own  honse ;  the  painting  stuff  made  my  ear  yellow.  I  think  he  took 
the  stuff  out  of  the  press.  The  application  was  not  painful  till  after- 
wards, when  it  had  a  smarting  sensation.  Near  the  end  of  the  time, 
he  told  me  to  buy  some  tincture  of  iodine,  and  paint  my  ear  myself. 
He  gave  me  several  phials  the  first  two  or  three  visits,  one  larger  than 
the  other,  which  was  labelled  ^  poison.' 

Croee-e^eamined  for  the  Proeecution.'—l  now  have  the  bottle,  here 
it  is.  It  was  scarcely  half  full  when  I  got  it.  I  showed  it  to  the 
Fiscal  yesterday  for  the  first  time. 

To  the  Court. — ^The  tincture  of  iodine  produced  the  same  yellow 
colour  that  the  Panel's  painting  had  done. 

[The  prisoner's  counsel  on  being  asked  by  the  Court 
stated,  that  he  did  not  wish  the  contents  of  the  phial 
exhibited  by  the  witness  to  be  examined  or  analysed.] 


152  CASFS  BEFORE  THE  HIGH  COURT 

No.  15.  George  Kerr,  Clydesdale  Bank, — I  know  the  Panel ;  he  attended 

P  ^SmSl'  ™®  ^^^  *°  affection  of  the  ear  ahout  the  end  of  February  or  beginning 
__.     -        of  March ;  he  gave  me  a  prescription,  and  I  got  the  medicine  at  the 

July  3 ^7.  Apothecaries'  Hall.    It  was  a  tonic.   Did  he  give  yon  a  bottle  labelled 

^^^^'      *  Glycerine  and  Strychnine  ? '     He  gave  me  this  in  his  consulting- 
Murder,     room.     I  have  the  bottle  still.     I  got  the  bottle  about  the  end  of 
February. 

Jaices  Galbraith,  Panel'*  o^en^— Superintendent  M'Call  handed 
over  to  me  all  the  bottles  found  in  the  consulting-room  not  required 
for  the  Crown  precognition.  They  are  here  in  a  wooden  box.  (No. 
15  of  Panel's  inventory) ;  and  the  box  (No.  16  of  same  inventory).  I 
submitted  them  to  Dr.  M^Hattie.  I  got  them  back  from  him,  and 
produced  them  in  the  Clerk's  hands. 

Alexander  M'Hattie. — I  am  an  analytical  chemist  and  lecturer 
on  chemistry  in  Glasgow.  After  Panel's  apprehension,  I  went  with 
M^Call  and  Audley  Thomson  to  Panel's  house  on  30th  March.  I 
looked  at  all  the  medicines  found  in  the  consulting-room.  I  was  de- 
sired by  M'Call  to  select  everything  that  was  of  a  poisonous  nature. 
I  rejected  35  bottles  containing  samples  which  were  left  there,  all  the 
rest  were  taken  possession  of  by  the  officers.  I  examined  a  number  of 
bottles  in  Mr.  Galbraith's  office  after  this.  (Shown  No.  13  of  Crown 
inventory).  There  was  nothing  in  the  bottles  I  left  in  the  consulting- 
room,  or  in  the  bottles  I  examined  at  Galbraith's  from  which  the  pre- 
scriptions could  be  made  up.  There  was  no  chlorodine  and  no  morphia. 

James  Cowan,  M.D.— (Shown  No.  32  of  Crown  Inventory).  This 
is  in  the  handwriting  of  Mrs.  Pritchard,  so  is  No.  34. 

Charles  Pritchard,  cv^a^w  11. — (Not  sworn),  Panel's  son — the 
eldest  son.  I  was  at  home  till  my  mother  died ;  we  were  all  very 
happy.     Father  and  mother  were  veiy  fond  of  one  another. 

Jane  Frances  Prttchard,  a^ed  14,  daughter  of  Panel — I  lived  a 
good  deal  with  grandmother.  She  and  my  father  were  very  much 
attached  to  one  another,  and  spoke  very  kindly  of  one  another. 

This  finished  the  evidence. 

The  Soligitor-Genbral  for  the  Prosecution,  and 
Clark  for  the  Panel,  addressed  the  Jury. 

The  Lord  Justice-Clerk  then  gave  the  Jury  the 
option  of  concluding  the  case  that  night,  or  of  adjourn- 
ing till  the  following  day.   They  preferred  adjournment 

[The  Court  adjourned  accordingly  at  4.25  p.m.] 

The  Lord  Justice-Clerk  charged  the  j  u  ry .  He  said — 
Gentlemen  of  the  jury — The  social  and  professional  posi- 
tion occupied  by  the  prisoner  at  the  bar,  the  great  atrocity 
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of  the  crimes  laid  to  his  charge,  and  the  singular  means  ^^^^^ 
by  which  it  is  alleged  he  perpetrated  these  crimes,  make  Pntchard. 
this  indeed  an  extraordinary  and  appalling  crime.  It  j'^^^_^^* 
would  be  a  public  calamity  and  a  great  scandal  upon  the  i865. 
administration  of  justice  if,  in  such  a  case,  the  guilty  Murder, 
should  escape  punishment.  But  let  me  remind  you  also, 
that  it  would  be  not  the  less  a  calamity  that  the  verdict, 
which  is  to  be  followed  by  the  sentence  of  death,  should 
rest  upon  untrustworthy  or  imperfect  evidence,  or  that 
any  unsatisfactory  foundation  should  be  laid  for  such  a 
verdict  as  you  are  called  upon  by  the  prosecutor  to  re- 
turn. I  am  sure  it  must  have  been  a  great  satisfaction 
to  you,  as  it  certainly  was  to  me,  to  see  this  trial  con- 
ducted throughout  on  both  sides  of  the  bar  with  such 
eminent  ability,  and  at  the  same  time  in  such  good  judg- 
ment^ moderation,  and  good  temper.  Everything  that 
the  legal  profession  could  furnish  for  arriving  at  the  ends 
of  justice  has  certainly  been  performed  by  the  learned 
gentlemen  who  have  conducted  this  case.  The  respon- 
sibility henceforth  rests  with  me  and  with  you,  and  with 
you  eminently  ;  for  it  is  your  verdict  that  must  deter- 
mine whether  the  prisoner  is  guilty  or  innocent.  My 
duty  is  to  advise  you  in  matters  of  law,  and,  at  the  same 
time,  so  far  as  I  can,  to  aid  your  deliberations  upon  the 
evidence  by  digesting  it  for  your  use,  and  placing  it  in 
such  a  form  as  will  enable  you  best  to  appreciate  the 
several  questions  which  you  must  consider  and  solve. 
In  order  to  enable  you  to  return  a  verdict  of  guilty,  in 
regard  to  either  of  the  two  charges  contained  in  this  in- 
dictment, there  are  three  things  of  which  you  must  be 
satisfied  upon  the  evidence.  In  the  first  place,  that  the 
deceased  died  by  poison  ;  in  the  second  place,  that  the 
poison  was  wilfully  administered,  for  the  purpose  of  de- 
stroying life ;  and  in  the  third  place  that  it  was  the 
prisoner  at  the  bar  who  so  administered  or  caused  it  to 
be  administered.  If  the  evidence  is  defective  in  any 
one  of  these  particulars,  the  prisoner  is  entitled  to  an 
acquittal ;  but  if,  on  the  other  hand,  you  are  satisfied 
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JS^J^y^  of  these  three  things,  then  there  remains  nothing  for  you 
PritehTd.  but  the  stem  and  painful  duty  of  conviction.  We  must 
^j«**^^  consider  the  three  different  questions  which  are  raised^ 
i86g«  therefore  separate  from  one  another  :  and  I  proceed  to 
Murder,  call  your  attention^  in  the  first  place,  to  the  evidence  as 
to  the  cause  of  death  in  regard  to  both  of  the  deceased 
ladies,  for  it  is  not  my  purpose  in  dealing  with  the  evi- 
dence  here  to  separate  the  two  charges  entirely  from 
each  other,  simply  because  I  think  it  impossible.  I 
must  consider  them  in  combination,  because  in  truth 
they  form  both  necessary  parts  of  one  history.  And  as 
regards  the  death  of  Mrs.  Pritchard,  which,  although  it 
occurred  after  the  other,  was  first  made  the  subject  of 
investigation  and  inquiry  by  the  authorities,  we  have 
very  clear  and  satisfactory  evidence  in  the  medical  and 
chemical  reports  which  you  heard  read  in  the  course  of 
the  trial,  and  to  the  results  of  these  reports,  and  the 
opinions  of  the  gentlemen  who  framed  them,  I  shall  now 
shortly  call  your  attention.  Mrs.  Pritchard's  body  was 
subjected  to  a  post-mortem  examination  very  soon  after 
her  death  by  Dr.  Madagan  and  Dr.  Littlejohn — ^two 
gentlemen,  from  their  professional  pursuits,  eminently 
qualified  for  the  conducting  of  such  an  inquiry.  Both 
have  devoted  their  time  and  attention  to  the  study  of 
medical  jurisprudence.  They  made  a  very  careful  ex- 
amination of  the  body,  particularly  of  the  condition  of 
all  the  vital  organs,  and  in  the  details  of  their  report 
there  is  not  the  slightest  trace,  as  they  themselves  say, 
of  any  morbid  action — no  appearance  of  any  disease,  of 
anything  at  all  to  indicate  how  the  patient  came  to  die. 
They  report  that  these  bodies  presented  no  appearance 
of  recent  morbid  action  beyond  a  slight  amount  of  ir- 
ritation of  the  alimentary  canal,  and  nothing  at  all 
capable  of  accounting  for  death.  They,  therefore,  pro- 
ceed to  say, '  We  have  secured  the  alimentary  canal  and 
'  its  contents,  the  heart  and  some  of  the  blood,  the  liver, 
'  the  spleen,  the  left  kidney,  and  the  urine,  in  order  that 
'  they  may  be  submitted  to  chemical  analysis.'     And  in 
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taking  that  course^  I  need  hardly  tell  you  that  these  g^J^^^ 
gentlemen  did  only  what  was  their  dear  and  obvious  ^^*<''»^- 
duty,  and  accordingly  the  portions  of  the  different  parts  j^f*^^ 
of  the  body  which  had  been  thus  secured  for  examina-  i865. 
tion  were  submitted  to  chemical  examination  and  an-  Mordw. 
alysis  by  Dr.  Maclagan,  and  another  portion  by  Frofes* 
8or  Penny,  of  Glasgow.  These  gentlemen  again  came 
{substantially— -one  may  almost  say  exactly — ^to  the  same 
conclusions  ;  and,  without  entering  into  any  of  the  de- 
tails of  the  processes  by  means  of  which  they  attained 
these  conclusions,  I  may  merely  say  in  passing  that  no- 
thing has  been  shown  to  throw  the  slightest  doubt  up- 
on the  sufficiency  of  the  chemical  tests  which  they  ap- 
pUed.  Dr.  Maclagan,  in  examining  the  urine  of  the 
deceased  before  ent^ng  upon  any  very  careful  and  com- 
plete  experiments,  found  that  it  yielded  what  appeared  to 
be  antimony,  and  that  in  considerable  quantity ;  and 
he,  therefore,  applied  himself  chiefly  in  examiningthe  other 
articles  which  he  secured  for  consideration  to  the  detec- 
tion of  the  well-known  poison  in  these  articles  In  the 
liver  of  Mrs.  Pritchard  he  determined  at  last  that  the 
amount  of  antimony,  in  the  shape  apparently  of  what 
is  called  tartar  emetic,  was  almost  exactly  four  grains^ 
and  gave  us  further  information  regarding  the  total 
amount  of  the  antimony  contained  in  the  contents  of 
the  intestines,  which  appears  to  me,  in  connexion  with 
what  I  can  now  say,  of  the  greatest  possible  importance. 
He  took  a  portion  of  the  contents  of  the  intestines,  and 
submitted  that  to  a  quantitative  analysis,  having  al- 
ready submitted  other  portions  to  a  qualitative  analysis, 
for  the  purpose  of  determining  the  nature  of  the  poison  ; 
and  that  quantitative  analysis  enabled  him  to  say  what 
amount  of  antimony  there  was  in  the  portion  of  the 
contents  of  the  intestines  which  he  so  examined.  Thus, 
having  the  proportion  which  that  part  of  the  contents 
of  the  intestines  bore  to  the  total  contents  of  the  intes- 
tines, he  was  able  to  arrive  at  the  conclusion  with  per- 
fect accuracy  as  to  what  amount  of  antimony  there  was 
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EdwJd'w. ^^  *^®  *'^**^  contents  of  the  intestines  ;  and  that  he  de- 
Pritchard.  termined  to  be  verj  nearly  6  grains — that  is  to  say,  6 
ji§**^r'  g^^^^  of  tartar  emetic.  In  these  two  places  alone,  there- 
1865.  fore — ^in  the  liver  and  in  the  contents  of  the  intestines — 
Murder,  you  have  found  in  this  lady's  body  after  death  not  less 
than  ten  grains  of  tartar  emetic.  In  other  parts,  in  the 
kidneys,  the  stomach  (that  is  to  say,  the  contents  of  the 
stomach)^  and  the  blood,  there  were  other  and  more 
minute  portions  of  the  same  mineral  poison  found .  But  it 
is  unnecessary  to  go  into  any  details  about  this,  because  I 
am  sure  you  must  be  satisfied  from  what  I  have  already 
said^  that  the  presence  of  ten  grains  of  tartarised  anti~ 
mony,  or  tartar  emetic  as  it  is  popularly  called,  in  the 
intestines  and  liver  of  the  deceased^  was  very  sufficient 
to  justify  the  conclusion  which  Dr.  Maclagan  came  to, 
and  which  he  thus  expresses  at  the  end  of  his  report. 
[Beads  concluding  part  of  Dr.  Maclagan's  report].  That 
portion  of  his  opinion  is^  you  will  see,  altered  by  a  sub- 
sequent experiment,  the  result  which  he  gave  you,  and 
which  I  have  just  read^  regarding  the  large  quantity  that 
there  must  have  been  in  the  contents  of  the  intestines. 
Then,  you  have  Professor  Penny*s  report,  and  he  con- 
fined himself  entirely  to  his  duties  as  an  analytical 
chemist,  and  expresses  his  opinion  thus.  [Reads  the  last 
portion  of  Dr.  Penny's  report,  the  fifth  conclusion  of 
which  is  as  follows,  ^  That  the  largest  quantity  of  mer- 
*  cury  was  contained  in  the  contents  of  the  intestines 
'  next  to  the  spleen  and  heart,  and  extremely  minute 
'  traces  in  the  blood  and  kidney.*]  You  will  recollect 
that  that  was  perfectly  accounted  for  without  any  sus- 
picion of  poisoning  by  mercury,  in  consequence  of  the 
administration  of  the  powder  that  Dr.  Paterson  gave 
Mrs.  Pritchard  upon  2d  March.  That  is  the  result  of 
the  post-mortem  investigation,  and  it  is  for  you  to  say 
whether  or  not  you  are  satisfied  upon  the  evidence  that 
Mrs.  Pritchard  died  of  antimony — that  she  was  poisoned 
by  antimony,  in  the  sense  that  by  taking  antimony  she 
was  deprived  of  life.     I  am  not  now  speaking  of  an  act 
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of  poison,  but  of  the  sufferings  of  the  deceased,  that  she,  eJJJJ;^^ 
by  taking  or  having  antimony  administered  to  her,  died  PritekwL 
of  the  poison.  I  do  not  think  that  it  was  attempted  jj§^^^ 
by  the  prisoner's  counsel  to  resist  this  conclusion,  and  isg^- 
upon  the  evidence  I  fairly  confess  to  you  it  is  impossible  Murder, 
to  entertain  any  doubt.  Now,  let  us  consider  what  is 
the  similar  evidence  in  the  case  of  Mrs.  Taylor.  She 
died,  you  will  recollect  on  the  25th  February.  She  was 
buried  in  the  Grange  Cemetery  here ;  but,  in  conse- 
quence of  the  suspicions  attaching  to  the  death  of  Mrs. 
Pritchard,  Mrs.  Taylor's  body  was  also  disinterred,  and 
subjected  to  a  post-mortem  examination,  and  the  result 
of  that  is  very  similar  to  the  result  of  the  post-mortem 
examination  of  the  other  body.  Dr.  Maclagan  and  Dr. 
Littlejohn  made  their  report  on  this  subject  on  the  30th 
of  March,  and  they  very  naturally,  in  consequence  of 
the  recorded  causes  of  death — paralysis  and  apoplexy — 
devoted  a  great  deal  of  their  attention  to  the  condition 
of  the  head  and  brain  of  the  deceased,  the  result  of  which 
was,  there  was  not  the  slightest  trace  of  anything  like 
disease,  or  any  of  those  local  affections  of  the  brain  likely 
to  produce  apoplexy,  and  so  cause  death.  They  examine 
also  the  other  vital  organs  of  this  old  lady,  and  they 
find  them  all  in  healthy  condition,  with  this  exception, 
that  as  regards  her  heart,  it  was  somewhat  enlarged. 
1  shall  read  to  you  what  they  say  of  the  organs  of  respira- 
tion and  circulation.  [Reads  the  parts  of  the  report  re- 
ferred to.]  Now,  it  was  explained  in  the  evidence  of 
these  gentlemen  that^  although  that  old  lady's  heart  was 
large,  and  slightly  dilated,  there  was  nothing  either  to 
account  for  death,  or  to  be  the  cause  of  death.  But 
there  was  undoubtedly  this  remark,  that  in  consequence 
of  the  condition  of  the  heart,  she  was  a  perilous  subject. 
She  was  a  person  upon  whom  effects  might  be  produced 
from  slighter  causes  than  upon  a  perfectly  right  subject ; 
and  you  will  be  kind  enough  to  bear  that  along  with 
you  in  considering  the  other  parts  of  the  evidence  to 
which  we  are  to  come  by  and  by.    In  the  other  respects 
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Edwtfdw. '^^  Mrs.  Taylor  waa  obviously  a  strong  and  healthy 
Pritehard,  woman  for  her  time  of  life,  which  was  about  seventy, 
j!§y  »^'  and  altogether  the  appearances  presented  upon  the  post- 
^^^^*  mortem  examination  again  led  these  gentlemen  to  the 
Murder,  same  conclusions,  that  there  was  nothing  to  account  for 
death,  and  therefore  they  took  the  course  which  they 
had  done  before  in  the  case  of  Mrs.  Prit<;hard.  They 
secured  for  chemical  examination  and  analysis  the  ali- 
mentary canal  and  its  contents,  the  heart,  and  some  of 
the  blood,  the  liver,  the  spleen,  the  kidneys,  the  bladder, 
the  uterus,  and  a  portion  of  the  brain  ;  and  these  articles 
having  been  thereafter  subjected  to  examination  again 
partly  by  Dr.  Maclagan,  and  partly  by  Professor  Penny, 
of  Glasgow,  we  have  the  results  of  their  examination 
before  us.  Dr.  Maclagan  concludes  his  report  thua 
[Beads  the  conclusions  arrived  at  by  Dr.  Maclagan.] 
Now,  you  will  observe  there  are  some  differences  be- 
tween this  and  that  which  was  made  on  the  examina- 
tion of  the  contents  of  Mrs.  Pritchard's  body,  because  it 
would  rather  appear,  from  what  was  found  upon  chemi- 
cal analysis  in  the  case  of  Mrs.  Taylor,  that  she  had  taken 
a  dose  of  antimony  very  recently  before  her  death, 
whereas,  in  the  case  of  Mrs.  Pritchard,  a  day  or  two 
might  have  intervened,  according  to  the  views  of  Dr. 
Maclagan,  since  any  antimony  had  been  received  by  Mrs. 
Pritchard.  Professor  Penny  again,  states,  as  the  result 
of  his  examination  and  analysis  on  portions  of  the  liver, 
stomach,  heart,  kidney,  rectum,  blood,  and  contents  of 
the  intestines  of  Mrs.  Taylor,  '  that  all  the  articles  sub- 
'  jected  to  analysis  contained  antimony.  That  the  dried 
'  contents  of  the  intestines  contained  the  largest  propor- 
'  tion  of  antimony ;  next,  the  liver  and  stomach ;  then 
^  the  blood,  and  in  less  quantity  the  heart,  kidney,  and 
*  rectum.  That  part  of  the  antimony  in  the  contents  of 
'  the  intestines  is  in  a  form  soluble  in  water.  That  the 
'  kidney  was  the  only  article  in  which  mercury  was  de- 
'  tected.  That  neither  the  stomach  nor  the  contents  of 
the  intestines  contained  aconite  or  morphia  in  quantity 
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'  sufficient  to  be  detected  by  known  chemical  processes,  g^^*^ 
'  That  the  articles  subj^ted  to  analysis  contained  no  Pritchard. 
'  other  metallic  poison  than  antimony  and  mercury/  jjg**^^- 
Now,  gentlemen,  with  r^ard  to  the  case  of  Mrs  Taylor,  it  ib65. 
is  not  necessary  to  add  that,  according  to  what  was  ob-  Mnrdw. 
served  of  her  symptoms  by  Dr.  Paterson  at  the  time  of 
her  death,  and  according  to  the  evidence  which  you 
have  had  of  the  contents  of  a  bottle  that  was  found  in 
her  pocket,  there  may  be  a  question  whether  she  died, 
like  her  daughter,  from  the  simple  action  of  antimony, 
or  whether  she  died  from  the  combined  influence  of 
antimony  and  other  poisons,  the  other  poisons  being 
opium  and  aconite.  It  is  not  necessary  for  the  present 
purpose  to  go  minutely  into  that  part  of  the  evidence 
to  which  I  am  now  referring,  but  which  I  shall  be 
obliged  to  call  your  attention  to  more  particularly  by 
and  by  for  another  purpose.  It  is  sufficient  for  the  pre- 
sent as  regards  that  part  of  the  case,  to  say  that  Mrs. 
Taylor  died  from  the  combined  operation  of  opium,  anti- 
mony, and  aconite.  Of  that  there  can  be  no  doubt,  and 
we  are  now  considering  wholly  that  question — ^whether 
the  two  deaths  which  are  laid  at  the  prisoner's  door  were 
m  point  of  fact  caused  by  poison.  That  exhausts  all  I 
think  it  necessary  to  say  upon  what  I  have  represented 
as  the  first  question  for  your  consideration — ^namely, 
whether  the  two  deceased  ladies,  one  or  both  of  them, 
died  by  poison  ;  and  you  will  consider  whether  in  the 
circumstances  it  is  possible  to  resist  these  conclusions — 
First,  that  Mrs.  Pritchard  died  from  the  action  of  anti* 
mony  alone,  administered  in  large  quantities,  as  present 
in  her  body— I  should  say  in  large  quantities ;  and, 
second,  that  Mrs.  Taylor  died  fi*om  the  action  of  anti- 
mony, either  alone  or  in  combination  with  the  vegetable 
poisons  of  aconite  and  opium.  The  next  question  is, 
\H  whether  these  poisons  were  administered  to  them  by 
some  person  for  the  purpose  of  destroying  life ;  and  here 
there  are  various  possibilities  that  naturally  suggest 
themsdves  to  enquiring  minds,  and  which  must  all  be 
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EdwJd  w.  P*^8sed  in  review  before  we  can  be  quite  certain  whether 
Pritcfaard.  j^Q  are  reasoning  safely  and  correctly  or  not.  There 
5J8**^J*-  may  be  accidents  of  various  kinds  ;  there  may  be  suici- 
1865.  dal  acts ;  and  in  either  of  these  cases^  of  course, 
Murder,  there  can  be  no  guilt  against  any  living  person.  It  is 
indispensable,  therefore,  that  in  considering  whether 
anybody  is  to  be  held  responsible  for  the  adminis- 
tration of  these  poisons,  we  shall  entirely  negative 
the  idea  of  either  accident  or  suicide.  Now,  as  regards 
the  case  of  Mrs.  Pritchard,  it  will,  of  course,  occur  to 
you  that  accident  is  utterly  impossible,  if  the  reports  of 
Dr.  Maclagan  and  Professor  Penny  are  to  be  relied  on, 
because  there  is  not  a  single  tittle  of  evidence  to  show 
that  death  was  caused  by  one  dose.  It  is  not  proved 
that  there  was  any  single  dose  administered  to  Mrs. 
Pritchard  and  taken  by  her,  capable  of  itself  of  destroy- 
ing life.  On  the  contrary,  the  evidence  goes  to  show 
that  it  was  a  long-continued  administration  of  poison 
given  in  small  doses,  frequently  repeated,  that  brought 
about  the  death  of  the  lady.  That  cannot  be  questioned, 
so  far  as  I  can  see.  Ingenuity  might  suggest,  that  if  a 
person  were  persuaded  that  some  large  quantity  of  this 
poison  was  really  something  else  than  it  was,  and  had 
continued  for  a  month  or  two  to  use  it  as  if  it  was  some- 
thing proper  to  be  put  in  ordinary  articles  of  food — had 
mistaken  the  white  powder  of  tartar  emetic  for  pounded 
sugar,  or  for  salt,  and  had  consequently  used  it  in  her 
food,  that  was  an  accident  that  might  have  accounted  for 
death.  It  is  possible  ;  but  then  we  search  the  evidence 
for  the  slightest  trace  of  ariy  such  mistake.  It  is  not 
reasonable,  and  I  suggest  it  for  your  consideration  only, 
because  I  desire  you  to  be  most  scrupulous  at  every 
step  of  this  inquiry  to  satisfy  your  minds  as  you  go 
along  whether  there  is  anywhere-*nd  if  there  be  any- 
where,  where  it  is — ^a  defect  in  the  evidence  which  I 
am  now  reviewing.  If  you  can  receive  such  a  supposi- 
tion as  that — ^that  there  is  any  portion  of  the  case  un- 
supported by  evidence — good  and  well. 
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Then^  gentlemen^  aa  to  suicide — suicide  by  slow  poison  ^^^^ 
13, 1  rather  suppose^  unheard  of.  A  person  who  desires  Pntchwd.' 
to  destroy  his  own  life  generally  selects  the  speediest  and  nish  Court, 
least  painful  mode  of  doing  so  ;  and  even  although^  in  W. ' 
that  respect^  there  may  be  great  varieties  in  different  Murd«r. 
cases,  I  certainly  never  heard  it  suggested  that  suicide 
was  committed  by  a  person  taking  poison  with  his  own 
hand  continuously  over  a  period  of  weeks  or  months. 
Add  to  all  this  that  there  is  nothing  in  the  history  of 
this  lady,  Mrs.  Pritchard,  to  indicate  any  such  state  of 
mind^  any  such  morbid  condition  either  of  mind  or 
body,  as  would  suggest  the  idea  of  suicide,  and  I 
think  we  arrive  pretty  safely  at  the  conclusion  that 
neither  by  accident  of  any  ordinary  kind,  nor  by  suicide, 
could  the  death  of  Mrs.  Pritchard  from  poison  be  traced. 
The  position  of  the  prisoner  suggested  one  species  of 
accident,  which  is  possible  in  some  cases — namely,  un- 
skilful treatment.  Unskilful  treatment  in  the  adminis- 
tration of  a  strong  and  dangerous  drug  administered  to 
a  person  may  sometimes  produce  death,  and  that  would 
be  accidental  poisoning  ;  and  if  the  case  of  the  prisoner 
had  been  that  he  was  treating  his  wife  with  antimony, 
and  had  unconsciously  or  accidently  given  her  too  much, 
and  so  produced  death,  that  would  have  have  been  a  case 
very  well  worthy  of  your  consideration.  But  it  is  en- 
tirely excluded  by  the  position  which  the  prisoner  him- 
self has  taken  up  in  his  declaration.  [The  Lord  Justice- 
Clerk  then  read  the  portion  of  the  declaration  of  the 
prisoner  in  which  he  stated  that  during  the  whole  course 
of  her  illness  he  had  never  given  Mrs.  Pritchard  anti- 
mony^ nor  any  preparation  of  it ;  that  he  had  it  in  stock, 
but  only  used  it  externally  for  her  neck ;  that  he  had 
some  years  ago  treated  her  with  it  for  inflammation  of 
the  eyelids ;  that  he  kept  considerable  quantities  of  it 
in  a  press,  which  was  not  always  locked].  I  need 
hardly  state  that  the  accidental  application  of  antimony 
to  the  deceased's  neck  in  October,  and  the  use  of  it  in 
moderate  quantities  years  ago,  had  nothing  to  do  with 
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E?w Jd  W.  ^^®  appearances  presented  by  the  chemical  examination 
Plritchard.  gf  the  intestincs  and  other  organs  of  Mrs,  Pritchard, 
5|g**^J*Then,  gentlemen,  if  it  be  clear  that  Mrs.  Pritchard  died: 
^gg^'  from  poisoning  by  antimony,  and  if  the  evidence  excludes 
Murder,  the  posibiUty  of  either  accident  or  suicide,  it  seems  im- 
possible to  resbt  this  conclusion,  which  answers  the 
second  question  T  submitted  for  your  consideration,  that 
the  poison  must  have  been  administered  by  some  one 
for  the  purpose  of  destroying  her  life.  Now,  with  re- 
gard to  Mrs.  Taylor  again,  in  reference  to  this  second 
question,  the  case  stands  in  a  somewhat  different  posi- 
tion. There  is  a  very  considerable  portion  of  antimony 
found  in  her  also—  not  to  the  same  extent  as  in  Mrs. 
Pritchard,  still  quite  a  suflGicient  quantity  of  antimony 
to  account  for  her  death.  Dr.  Maclagan  and  Professor 
Penny  were  quite  clear  upon  that^  when  they  made  their 
first  examination  of  the  intestines  and  other  organs  sub- 
jected to  their  examination.  But  then  there  again 
comes  that  other  part  of  the  evidence  to  which  I  have 
already  slightly  adverted,  I  mean  the  symptoms  exhi- 
bited by  Mrs.  Taylor  at  the  time  of  her  death,  and  the 
circumstances  connected  with  the  finding  of  the  bottle 
in  her  pocket.  The  contents  of  the  bottle  have  been 
anal3rsed.  It  is  clear,  from  the  evidence,  that  the  bottle 
which  was  subjected  to  the  examination  of  Professor 
Penny  was  the  same  bottle  as  that  found  in  the  pocket 
of  Mrs.  Taylor.  The  steps  of  the  evidence  I  will  state 
to  you  very  shortly,  without  reading  the  depositions  of 
the  witnesses.  The  two  women  who  dressed  the  body, 
who  took  off  the  clothes  of  the  deceased^afler  death, 
Mary  Patterson  and  Jessie  Nabb,  found  the  bottle  in 
her  pocket  about  half  full  of  a  brown  liquid.  They  put 
it  aside  for  the  time.  The  prisoner  soon  afterwards  came 
into  the  room,  and  said  he  had  been  informed  about 
that  bottle,  and  desired  to  have  it.  He  got  the  bottle, 
and  took  it  away  with  him.  I  am  now  speaking  of  the 
manner  in  which  he  conducted  himself  on  that  occasion. 
We  shall  consider  that  by  and  by  in  the  third  branch 
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of  this  inquiry.     He  took  the  bottle  away  with  him.  ^^J^'^^ 
It  was  then  found  upon  the  same  chest  of  drawers  upon  Pritchard. 
which  it  had  stood  in  Mrs.  Taylor's  room.    That  chest  of  jg  3^ 
drawers  had  in  the  meantime  been  removed  out  into  the     ^^^' 
lobby.     It  was  afterwards  put  in  a  drawer,  and  from  Murder, 
that  place  it  was  taken  and  delivered  to  the  police- 
officers,  who  gave  it  to  Professor  Penny.     Beyond  all 
question  it  would  in  such  cases  as  this  be  more  satis- 
factory, if  it  were  possible  to  prove  the  utter  impossi- 
bility of  any  change  of  the  state  of  the  contents  of  such 
a  bottle,  to  exclude  the  possibility  of  any  doubt  as  to 
the  identity  of  the  bottle.     You  must,  however,  take 
the  evidence  just  as  the  circumstances  of  the  case  pro- 
duce it.     It  cannot  be  made  any  better  than  the  cir- 
cumstances of  the  case  allow  it ;  and  it  is  for  you  to  say 
whether  you  are  reasonably  satisfied.   And  it  is  for  you 
to  say  whether  you  are  reasonably  satisfied  that  the 
contents  of  the  bottle  which  was  found  in  Mrs.  Taylor's 
pocket  after  her  death  reached  the  hands  of  Professor 
Penny  in  the  same  condition.     If  so,  then  observe  what 
is  the  result.     The  bottle  contains  Battley's  Solution  of 
Opium,  which  is  a  strong  narcotic,  which  a  person  un- 
accustomed to  take  could  not  take  much  of  without  very 
serious  consequences.    But  I  need  hardly  tell  you,  that 
the  quantity  of  opium  or  laudanum  which  any  person  is 
able  to  take  depends  entirely  upon  habit ;  and  we  have 
it  in  evidence  that  Mrs.  Taylor  was  in  the  habit  of  taking 
this  medicine  for  a  number  of  years ;  and  the  quantity 
she  was  in  the  way  of  taking  had  gradually  very  largely 
increased.     One  of  the  witnesses,  who  acted  as  a  mes- 
senger, frequently  told  you  he  was  in  the  way  of  getting 
her  bottle  filled,  and  it  used  to  be  about  once  in  two 
or  three  months  when  he  was  first  employed  by  her, 
but  that  increased  till  it  came  to  once  in  two  or  three 
weeks,  so  that  it  is  quite  obvious  that  the  habit  of  taking 
opiom  was  growing  upon  Mrs.  Taylor,  as  it  almost  in« 
variably  does  in  all  such  cases ;  and  at  the  time  of  her 
deaih  she  was  in  a  condition  to  take  a  quantity  of 
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Edwd  w  ^pi"™  ^^^^  would  have  poisoned  any  person  not  ac- 

Pritchard.  customed  to  it.     Now,  she  had  taken  some  of  the  con- 

jSv  3^'  ^^^^  ^^  ^^^  bottle,  and  it  was  suggested  that  she  had 

i^^'     taken  a  very  large  quantity  of  the  contents  from  the 

Murder,    ^j^^  j^  j^^^  ^^^^^^  g^^  ^  ^^  Monday  down  to  her  death. 

I  think  it  was  said  by  the  prisoner  s  counsel,  from  cal- 
culations he  had  made,  that  she  must  have  taken  150 
drops  a-day.  I  have  not  followed  out  the  calculation, 
but  it  is  improbable^that  a  person  who  had  been  in  the 
habit  of  taking  opium  for  years,  would  take  150  drops 
without  the  slightest  effect,  further  than  the  carrying  on 
of  a  very  bad  habit.  Now,  that  is  the  statC/of  matters* 
Let  us  consider,  in  the  next  place,  what  else  there  was 
in  this  bottle.  There  is  a  considerable  portion  of  anti- 
mony found  in  the  bottle  of  Mrs.  Taylor  afterwards. 
There  is  also  in  the  bottle  another  poison  of  a  more 
subtle  kind,  and  one  less  easily  detected — ^aconite — a 
vegetable  poison,  which  cannot  be  discovered  by  the 
same  tests  as  the  mineral  poison  of  antimony.  But  the 
skill  of  Dr.  Penny  discovered  the  presence  of  aconite  in 
the  bottle,  and  enabled  him  to  say,  that  not  only  was 
there  some  aconite  there,  but  also  determine  with  quite 
sufficient  precision  for  the  purposes  of  this  case,  what 
proportion  the  tincture  of  aconite  bore  to  the  other  con- 
tents of  the  bottle.  By  a  series  of  experiments,  which 
were  conducted  with  great  skill  and  care,  he  arrives  at 
the  conclusion  that  the  proportion  of  aconite  in  the 
whole  of  the  contents  of  the  bottle  must  have  been  under 
ten  per  cent.,  but  above  five.  Now,  if  anybody  took  a 
single  drop  of  that  mixture,  that  person  must  inevitably 
have  swallowed  more  than  five  drops  of  tincture  of 
aconite.  The  conclusion,  therefore,  that  one  is  almost 
forced  to  arrive  at  in  regard  to  Mrs  Taylor  is,  that  her 
death  was  brought  about  by  the  combined  action  of 
three  poisons — ^aconite,  antimony,  and  opium  ;  but  the 
opium,  probably,  not  in  such  quantities  as  to  cause  death, 
although  it  might  have  been  a  powerful  agent  in  com- 
bination with  other  poisons — even  to  a  person  accos- 
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tomed  to  take  opium.    The  question^  then,  for  your  con-  «]J^l*^ 
sideration  upon  the  second  point  is  this  :  whether,  taking  Pntchard/ 
all  the  facts  in  view,  you  can  arrive  at  the  conclusion  HighCoort 
that  the  poison  from  which  Mrs.  Taylor  died  was  given     mZ  ' 
to  her  by  the  hand  of  some  other  person,  and  was  ad-  Murder, 
ministered  to  her  for  the  purpose  of  destroying  life. 
Here,  again  as  in  the  case  of  Mrs.  Pritchard,  you  must 
endeavour  to  consider  whether  you  can  exclude  the 
question  of  accident  or  suicide.     I  need  not  dwell  upon 
that,  as  I  have  done  before.    It  is  sufficient  to  observe, 
in  the  case  of  Mrs.  Taylor,  that,  whether  she  died 
through  the  influence  of  antimony  administered  in 
several  doses,  as  the  chemical  reports  clearly  bear  out ; 
or  whether  her  death  was  brought  about  immediately 
through  swallowing  some  of  the  contents  of  bottle  85, 
it  is  very  difficult  to  understand.     Now,  was  her  death 
brought  about  by  accident  ?     I  have  said  enough  about 
continuous  administration  of  antimony  as  being  iucon 
sistent  with  the  notion  of  accident,  and  I  need  not  repeat 
that ;  but  do  you  think  it  was  by  accident  that  tartar 
emetic  and  tincture  of  aconite  found  their  way  into  her 
Battley's  Solution  ?    It  was  proved  to  have  been  bought 
from  the  apothecary,  from  a  part  of  a  stock  which  the 
apothecary  had  in  his  possession  for  a  very  considerable 
period,  and  which  was  shown  to  have  come  from  a 
wholesale   London  dealer.     The  maker    himself  was 
brought  to  prove  that  antimony  and  aconite  are  sub- 
stances altogether  foreign  to  the  medicine.     Was  it, 
then,  by  accident  that  these  two  subtle  poisons  found 
their  way  into  this  lady's  medicine-bottle,  or,  if  it  was 
not  by  accident,  did  she  put  it  there  herself,  or  had  she 
any  knowledge  of  such  things  to  enable  her,  if  she  were 
willing,  so  to  poison  herself  apparently  by  using  her 
own  medicine  ?    1'here  is  no  appearance  of  that,  and 
the  character  and  conduct  of  the  old  woman,  her  na- 
tural condition  both  of  body  and  mind  as  you  heard  it 
described  by  the  witnesses,  is  such  as  not  to  suggest 
the  idea  of  suicide  in  her  case  as  a  possibility  at  all. 
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No.  ]5.    Consider,  then,  centlemen.  with  reference  to  both  of 

Edward  W  '  '    o  * 

Pritchard. '  the  deaths — ^that  of  Mrs.  Pritchard  in  the  first  place,  and 
High  Court  that  of  Mrs.  Taylor  in  the  second — ^whether  you  can 
1865.  '  arrive  at  the  conclusion,  or  whether  you  can  resist  the 
Murder,  conclusiou,  that  the  poison  by  means  of  which  they 
were  deprived  of  life  was  wilfully  given  to  them  for 
the  very  purpose  of  destroying  life.  And  that  brings 
me  to  a  consideration  of  the  third  and  only  remaining 
question,  but  a  question  of  vital  interest  in  this  case — 
Was  that  poison  administered,  or  procured  to  be  ad- 
ministered, to  either  or  both  of  these  deceased  ladies  by 
the  prisoner  at  the  bar  ?  This  must  be  decided  by  en* 
tering  into  a  careful  and  minute  investigation  of  the 
evidence  in  the  case ;  and  you  have  paid  so  close  at- 
tention to  the  evidence  in  all  ita  details  as  it  was  laid 
before  you,  that  in  any  ordinary  case  I  confess  I  should 
have  been  inclined  to  shorten  this  part  of  your  labour 
and  mine  ;  and  I  rather  think  that  you  will  sympathise 
with  me  in  the  feeling,  that  I  cannot,  for  the  sake  of 
mere  brevity,  or  for  the  purpose  of  saving  your  time  or 
trouble,  omit  any  one  particular  that  appears  to  me 
to  be  important  for  your  consideration.  The  time 
over  which  this  history  runs  is  but  short.  It  commences 
in  the  month  of  November,  or  perhaps  rather  more  pro- 
bably about  the  commencement  of  this  year,  and  it 
terminates  with  the  death  of  Mrs.  Pritchard  upon  the  18th 
March.  The  scene  of  the  double  tragedy  is  equally 
compact.  It  is  all  confined  within  the  four  walls  of  the 
dwelling-house  in  Sauchiehall  Street ;  for  from  that 
house,  so  far  as  I  can  see,  his  wife  never  removed  from 
the  time  that  she  returned  from  Edinburgh  a  little  be- 
fore Christmas  until  her  death ;  and  from  the  time 
that  Mrs.  Taylor  came  on  the  10th  February  until  her 
death  on  the  25th  of  the  same  month,  she  was  in  con- 
stant attendance  on  her  daughter.  The  other  persons  in 
the  house  were,  during  the  earlier  part  of  the  period, 
and  prior  to  the  16th  February,  Catherine  Lattimer, 
Mary  M'Leod,  the  children,  and  two  more^  besides  the 
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prisoner  and  his  wife.  After  the  16t1i,  there  is  this  al-  g^J^V^*;,^ 
teration,  that  Catherine  Lattimer  goes  away,  and  is  sue-  PritehMfd, 
ceeded  by  Mary  Patterson,     And  then  on  the  10th  Feb-  ^^*»^"?- 

•I  Illy  o    /« 

raary,  six  days  before  Catherine  Lattimer  went  awa^,  i«65. 
Mrs.  Taylor  came.  Now,  keeping  these  things  in  view,  Mnraer. 
let  us  attend  to  some  of  the  prominent  occurrences 
during  this  period  ;  and  I  think  here,  as  in  other  cases, 
it  conduces  to  clearness  to  take  events  precisely  in  the 
order  of  time.  You  will  recollect  that  Mrs.  Pritchard 
went  to  visit  her  friends  in  Edinburgh  in  the  month  of 
November — ^the  precise  day  is  not  fixed.  She  had  been 
ailing  before  that  time,  and  according  to  the  account  of 
Catherine  Lattimer,  her  ailment  was  just  a  little  less 
severe.  Afterwards  it  increased  in  intensity,  and  accom- 
panied her  down  to  her  last  moments.  It  was  sickness 
and  depression.  She  got  better  while  she  was  in  Edin- 
burgh ;  but  she  returned  a  few  days  before  Christmas, 
towards  the  end  of  December.  She  returned  home, 
and  after  that  she  got  gradually  worse.  There  was  a  return 
of  the  sickness  and  depression,  and  the  vomiting  seemed 
to  be  more  violent.  On  the  Ist  of  February  there  was 
a  severe  and  alarming  attack — so  much  so,  that  Catherine 
Lattimer,  who  was  to  have  left  the  service  next  day. 
Candlemas-day,  waa  obliged  to  return,  in  order  to  make 
herself  useful  to  Mrs.  Pritchard.  Now,  I  wish  to  call 
your  attention  to  Catherine  Lattimer's  account  of  this 
attack  on  the  Ist  February.  I  think  that  is  the  first 
event  of  particular  importance  in  the  history  of  these 
last  two  months — I'ebruary  and  March.  [Reads  evi- 
dence of  Catherine  Lattimer,  as  to  the  attack  which 
Mrs.  Pritchard  had  suffered  on  the  1st  February,  and 
in  the  course  of  which  after  she  had  got  to  her  bed-room, 
cramp  had  seized  her  and  she  was  afflicted  with  sick- 
ness and  vomiting.]  It  appeared  from  this  evidence 
that  Mrs.  Pritchard  had  said  to  the  witness  that  she  was 
generally  sick  after  slops  and  after  tea.  Having  read 
this  evidence,  his  Lordship  proceeded — ^Now,  that  was 
the  first  very  sei'ious  and  violent  attack  which  Mrs. 
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No.  15  Pritchard  had^  and  we  may  be  sure  that  it  was  such  as 
Pritebard.'  Lattimer  described  it^  for  she  has  apparently  been  very 
High  Court  accurate  and  judicious  in  her  observations.  She  appears 
1865.  '  to  have  observed  everything  minutely,  and  gave  her 
Murder,  evidence  in  such  a  way  as  to  command  respect.  We 
then  come  to  inquire  at  the  medical  gentlemen  whose 
opinions  we  have  before  us^  whether  these  symptoms  are 
or  are  not  reconcilable  with  the  opinions  which  they 
formed  upon  the  most  careful  and  minute  chemical 
examination,  and  they  say  they  correspond  exactly— 
that  they  are  just  the  sjrmptoms  they  would  expect  from 
a  person  to  whom  antimony  was  being  administered. 
Now,  in  the  course  of  the  week,  Dr.  Cowan  makes  his 
appearance  upon  the  scene.  He  comes  on  the  7th,  and 
visits  Mrs.  Pritchard,  converses  with  her,  sees  that  she 
is  very  unwell,  and  makes  some  little  suggestions  as  to 
the  way  in  which  she  should  be  treated,  which  are  now 
very  material  to  the  question  into  which  we  have  at  this 
stage  to  inquire.  He  remains  there  till  next  day,  leaving 
upon  the  8th,  and  during  the  time  that  he  was  there 
Mrs.  Pritchard  had  no  serious  attack  of  any  kind  ;  but, 
strangely  enough,  a  second  attack,  and  a  serious  one, 
does  come  on  on  the  evening  after  he  left — ^the  8th. 
You  have  the  description  of  that  attack  by  Catherine 
Lattimer  again  ;  and  you  have  also,  as  applicable  to  that, 
the  evidence  of  Dr.  Gairdner — ^the  first  appearance  of 
any  medical  man  upon  the  scene  other  than  the  prisoner 
himself.  Now,  attend  if  you  please,  to  what  these  two 
witnesses  say  about  this  attack  on  the  evening  of  the 
8th.  Catherine  Lattimer  had  made  a  little  mistake 
about  the  dates  of  these  two  attacks,  which  she  set 
right  when  she  came  to  describe  the  second  attack,  and 
which  was  set  right  by  Dr.  Gairdner,  who,  as  a  medical 
man,  preserved  a  note  of  the  case,  and  kept  it  with  perfect 
precision  ;  and  as  that  is  the  case,  there  can  be  no  doubt 
about  the  time  that  Catherine  Lattimer  is  speaking  of 
as  the  second  attack.  [The  Lord  Justice-Clerk  then 
read  over  a  portion  of  Catherine  Lattimer's  evidence,  in 
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which  she  described  the  second  attack  which  she  saw  „Y^-  ^f* 

Edward  W. 

her  8u£fer^  when  she  went  to  her  bedroom,  and  found  PritehM-d, 
her  in  great  pain,  and  was  asked  to  send  out  Mary  ^>^^^^ 
H'Leod  for  Dr.  Gairdner,  and  when  she  called  her  i865. 
husband  a  hypocrite].  Now,  as  regards  that  little " Murder 
episode,  I  confess  I  do  not  attach  much  importance  to 
it,  because  it  was  perfectly  plain  that  Mrs.  Pritchard  was 
not  in  her  right  senses  at  the  time.  This  was  made 
quite  plain,  I  think,  by  the  testimony  of  Dr.  Gairdner ; 
but  I  mention  it  because  at  the  time  when  the  evidence 
was  given  it  did  appear  of  some  importance,  though 
afterwards  it  was  deprived  of  that  character  by  the  evi- 
dence of  Dr.  Gairdner,  and  therefore  no  importance  is 
to  be  attached  to  anything  Mrs.  Pritchard  said  at  the 
time.  [The  Lord  Justice-Clerk  read  farther  from  Catha- 
rine Lattimer's  evidence  as  to  the  weak  and  ex- 
hausted condition  of  Mrs.  Pritchard  after  the  attack]. 
Then  we  have  Dr.  Gairdner's  evidence  upon  the  same 
occurrence,  who  was  sent  for  by  Mary  M'Leod,  acting 
under  instructions  from  Mrs.  Pritchard.  [The  Lord 
Justice-Clerk  read  from  Dr.  Gairdner's  evidence  as  to 
the  state  of  Mrs.  Pritchard  when  he  visited  her — who 
found  her  in  an  excited  and  hysterical  condition,  which 
led  him  to  suppose  that  she  was  drunk  ;  and  when  he 
ordered  the  use  of  stimulants  to  be  stopped].  Dr.  Gaird- 
ner, however,  said  there  was  no  fever  in  the  case.  Yet 
it  is  a  very  remarkable  circumstance  that  throughout, 
whenever  the  prisoner  had  occasion  to  explain  to  any- 
body what  he  thought  was  the  matter  with  his  wife,  he 
called  it  gastric  fever.  The  prisoner's  counsel  says, 
'That  any  man  might  be  mistaken  about  that — the 
'  most  skilful  might  be  mistaken  in  such  a  case  as  hers, 
'and  Dr.  Gairdner  himself  was  quite  puzzled.'  And 
well  he  might  be,  if  it  be  the  fact,  as  I  suppose  you  have 
assumed  it  to  be,  that  the  lady  was  at  that  moment 
under  the  influence  of  the  metallic  poison  of  antimony. 
No  doctor  could  guess  at  that,  and,  therefore,  there  waa 
good  reason  for  his  being  puzzled.    But  he  was  not  so 
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Edward  W.  Puzzled  as  to  believe  that  she  was  under  fever  when  he 
Pritchard.  found  all  the  symptoms  indicating  the  very  reverse,  nor 
jiS**  3^^  could  any  man  be  so  puzzled  as  to  call  it  gastric  fever. 
i86fi  But  it  is  remarkable  that  there  was  no  appearance  of 
Murder,  fevcr  cvcn  upon  the  occasion  of  Dr.  Paterson's  visit ; 
because  if  at  any  time,  then  was  the  time  to  expect  in- 
dications of  fever,  when  apparently  she  had  received 
stimulants  to  a  co  nsiderableamount — whether  it  was 
champagne,  chloroform,  or  iodine.  And  by  whose  direc- 
tions had  these  been  administered  ?  The  prisoner  told 
Dr.  Grairdner  it  was  by  the  direction  of  Dr.  Cowan. 
Now,  it  is  important  to  see  what  Dr.  Cowan  says  in  re- 
gard to  Mrs.  Pritchard.  He  does  say  something,  and 
from  it  you  will  judge  for  yourselves  whether  what  was 
suggested  by  Dr.  Cowan  was  likely  to  justify  the  opinion 
of  Dr.  Gairdner  that  she  was  in  a  state  of  intoxication. 
[His  Lordship  then  read  a  portion  of  Dr.  Cowan's  evi- 
dence as  to  the  state  of  prostration  in  which  he  found 
Mrs.  Pritchard,  and  his  recommending  that  she  should 
take  small  quantities  of  champagne  and  ice.]  That  is 
the  second  point  for  your  consideration.  The  next  im- 
portant event  is  the  arrival  of  Mrs.  Taylor  on  the  10th. 
We  will  not  pause  upon  that,  because,  at  the  time  of 
Mrs.  Taylors  arrival,  we  have  already  had  a  very  good 
account  of  the  condition  of  Mrs.  Pritchard,  from  the 
evidence  of  Catherine  Lattimer.  She  is  described  as 
suffering  from  severe  attacks  of  spasms  from  eight  o'clock 
in  the  morning  of  the  9th  ;  but  after  Mrs.  Taylor  arrived 
there  is  an  episode  in  the  case,  which  has  been  dwelt  on 
as  of  very  great  importance  on  both  sides  of  the  Bar, 
and  which  I  think  does  deserve  your  most  serious  con- 
sideration. On  the  13th  February  it  was  suggested  by 
Mrs.  Pritchard,  or  somebody  else,  that  she  should  have 
some  tapioca.  Now  the  tapioca  is  said  to  have  been 
poisoned  by  an  admixture  of  antimony,  and  thus  some 
of  it  was  being  taken  by  Mrs.  Taylor,  who  immediately 
aft^,  in  consequence,  waa  taken  ill.  Now,  as  to  the 
evidence  of  Catherine  Lattimer  on   this  point.     She 
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stated  that  she  prepared  the  tapioca  for  Mrs.  Pritchard  „|*o- 1«- 
a  few  days  after  Mrs.  Taylor  came^  and  that  Mary  Pritchard. 
M'Leod  brou£;ht  the  order  to  the  cook.  The  tapioca  High  Coart. 
w^  in  a  pape?  bag,  and  witness  did  not  notice  whither  'X^ 
it  had  been  opened.  She  made  half  a  breakfast-cupful,  Murder, 
and  Mary  M^Leod  took  it  into  the  dining-room.  Wit- 
ness did  not  put  any  sugar  or  anything  else  into  it.  On 
returning  to  Glasgow,  she  found  the  remains  of  the 
tapioca  in  the  press,  and  gave  it  to  the  Procurator- fiscal. 
The  tapioca  was  brought  to  her  by  Mary  M'Leod. 
There  was  just  one  making  of  tapioca  while  she  was 
there.  Then,  in  the  next  place,  let  us  see  what  Mary 
M'Leod  says  about  it.  She  says  that '  the  tapioca  was 
'  bought  from  Burton  and  Henderson  by  the  prisoner's 
'son  Kenneth.  He  gave  it  to  me.  It  was  either  a 
*  pound  or  half-a-pound.  I  laid  it  on  the  lobby  table, 
'  but  it  did  not  lie  there  long,  not  an  hour,  before  it 
'  was  taken  down  to  Catherine  Lattimer.  Mrs.  Taylor 
'  took  it  down,'  and  I  think  that  is  all  she  says  about  it. 
Mary  M'Leod  took  it  up,  and  then  it  was  proved  that 
Mrs.  Taylor  had  some  portion  of  it.  Whether  Mrs. 
Pritchard  had  or  had  not  does  not  appear,  but  Mrs. 
Taylor  afterwards  was  sick  and  vomited,  and  said  she 
thought  she  was  getting  the  same  complaint  as  her 
daughter.  Now,  gentlemen,  the  tapioca,  you  may  ob- 
serve, was  bought  from  a  grocer,  and  was  proved 
to  be  part  of  a  store  of  tapioca  which  these  grocers 
had,  and  it  was  proved  to  be  perfectly  free  from  an- 
timony. It  was  brought  to  the  house  by  the  little 
^7f  given  to  Mary  M'Leod,  prepared  by  Catherine 
Lattimer,  and  taken  upstairs  by  Mary  M'Leod,  and 
the  consequences  were  such  as  I  have  related  to  you. 
Now,  the  remainder  of  the  tapioca — ^that  which  was 
not  cooked  by  Catharine  Lattimer — ^was  put  by  her 
into  the  kitchen  press,  and  Mary  M'Leod  mentions  in 
her  evidence  having  found  it  in  the  kitchen  press. 
Catherine  Lattimer  was  brought  back  for  the  purpose 
of  saying  whether  it  was  there  she  put  it,  and  .she  said 
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No.  15.    it  was.     That  tapioca  was  handed  over  to  Profeflsor 

Edward  W.  *■ 

Pritchard.  Penny  for  examination.  Now  see  what  he  says  about 
HighCoart.  it  in  his  report.  He  says  this  paper  package  contains 
1865.  2850  grains  of  tapioca.  The  presence  of  antimony  in 
Murder,  the  form  of  tartarised  antimony  was  unequivocally  de- 
tected. Its  amount  was  found  to  be  equal  to  four  grains 
and  sixty  two  parts  in  the  pound  of  tapioca.  Now  here 
unquestionably  was  a  parcel  of  tapioca  out  of  which  the 
preparation  had  been  made  for  Mrs.  Pritchard  s  con- 
sumption^ which  had  interfused  into  it  antimony  in  the 
proportion  of  about  four  and  a  half  grains  per  pound ; 
and,  consequently,  it  is  not  surprising  that  Mrs.  Taylor, 
after  having  taken  some  of  it,  was  taken  unwell  with 
sickness  and  vomiting  ;  and  having  seen  the  symptoms 
of  her  daughter's  illness,  said,  '  I  am  afraid  I  am  going 
'  to  have  the  same  complaint  as  my  daughter.'  Still  it 
is  not  very  easy  to  see  what  opportunities  the  prisoner 
had  of  mixing  this  antimony  which  is  found  in  the 
tapioca.  It  is  not  proved,  as  a  matter  of  absolute  fact, 
that  he  was  in  the  house  at  the  time  when  this  tapioca 
was  brought  in,  still  less  was  it  proved  that  the  tapioca 
was  in  his  hands.  It  was  left  on  the  table  for  some 
time,  Mary  M'Leod  could  not  say  for  what  time — '  not 
'  so  much  as  an  hour  ;'  but  more  precise  than  that  she 
could  not  be.  And,  therefore,  there  is  certainly  no 
direct  contact  between  the  prisoner  and  this  parcel  of 
tapioca,  which  undoubtedly  was  poisoned,  and  which 
produced  the  symptoms  upon  Mrs.  Taylor  that  might 
have  been  expected  from  the  action  of  the  antimony 
which  was  in  it.  This  was  upon  the  13th,  and  upon 
the  16  th  there  was  a  change  of  servants.  Catherine 
Lattimer  went  away,  and  Mary  Patterson  came  in  her 
place,  and  from  that  time  onwards  you  have  a  descrip- 
tion by  Mary  Patterson  of  what  she  saw  of  the  illness  of 
Mrs.  Pritchard,  the  details  of  which,  I  think,  I  may  dis- 
pense with  reading,  becaus64hey  correspond  with  what 
has  been  already  brought  under  your  notice  in  the 
evidence  of  Catherine  Lattimer ;  and  so  far  as  I  have 
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read  it,  of  Mary  M'Leod.  But  I  may  in  the  meantime  jJJ^*^^ 
abstain  fix>m  referring  much  to  the  evidence  of  Mary  Pritchard, 
M'Leod.  From  the  13th  to  the  25th  February— that  ^j«»>^- 
is  a  period  of  twelve  days — ^there  is  no  occurrence  of  any  i865. 
very  remarkable  kind  to  which  I  think  it  necessary  to  M«ni«r. 
call  special  attention.  I  therefore  now  go  on  to  the 
period  which  is  marked  by  the  death  of  Mrs,  Taylor. 
She  was  taken  ill,  as  you  are  aware,  upon  the  evening 
of  the  24th  ;  and  here  we  have  the  evidence  of  Mary 
Patterson,  a  very  reliable  and  good  witness,  according 
to  my  estimate  of  her,  but  you  will  judge  for  yourself 
how  far  that  opinion  is  justified  by  what  you  saw.  [fieads 
evidence.]  Now  in  like  manner,  Mary  M'Leod  gave 
her  account  of  the  matter.  [Reads  Mary  M'Leod's  evi- 
dence on  this  point.]  Then  Mrs.  Taylor  s  body  was  re- 
moved. You  will  recollect  that  Jessie  Nabb,  the  wo- 
man that  was  sent  for,  as  Mary  Patterson  tells  us,  for 
the  purpose  of  dressing  and  stretching  the  body  of  Mrs. 
Taylor,  gave  almost  the  same  account  as  she  does  of 
what  took  place  between  them  and  the  prisoner  when 
he  came  into  the  room  after  Mrs.  Taylor  s  death,  and 
after  the  finding  of  the  bottle.  And  that  scene,  I  beg 
now  to  recall  to  your  attention,  as  it  is  given  by  Mary 
Patterson.  She  says — '  When  the  bottle  was  found  he 
'  expressed  great  surprise  that  she  should  have  taken  so 
'  much  of  its  contents  within  so  short  a  time.'  Now  he 
was  quite  aware,  as  you  will  see  from  the  evidence,  that 
the  old  lady  was  in  the  habit  of  taking  a  great  quantity ; 
and  you  will  consider  whether  the  surprise  was  real  or 
feigned.  That  is  but  a  very  small  point,  however,  in 
reference  to  this  matter.  His  expression  in  regard  to 
it  seemed  to  me  to  be  much  more  strong.  He  expressed 
smrprise  at  her  having  sent '  a  girl  like  that  for  it' — ^that 
is  to  say,  sent  Mary  M^Leod — to  the  apothecary  for  a 
bottle  of  Battley's  Solution.  I  cannot  see  that  there  is 
anything  so  very  startling  in  that.  Did  he  mean  to 
suggest  that  in  consequence  of  such  a  messenger  being 
sent  for  it,  there  might  be  some  mistake  as  to  the  con- 
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No.  IS.    tents  of  the  bottle  ?     Why  what  was  it  ?     'To  send  a 
Pritchard/  '  girl  like  that  for  it' — ^what  was  the  harm  of  sending 
High  Court-  the  girl — ^an  intelligent  servant  girl  ?    What  was  wanted 
"i^65.  '  was  Battley  8  Solution,  because  it  was  what  Mrs.  Taylor 
Murder.    Wanted — what  she  was  accustomed  to  take.     But  still 
he  thought  that  was  a  very  serious  matter.    And  he 
thought,  further,  that  it  was  one  of  those  things  that  it 
would  not  do  to  have  spoken  of  as  having  occurred  in 
his  house — ^a  man  of  his  profession.     Tou  will  consider 
what  is  the  true  bearing  and  import  of  all  these  state- 
ments of  the  prisoner.     He  then  says  further  to  these 
girls  that  Dr.  Paterson,  when  he  had  been  there  before 
Mrs.  Taylor  8  death,  had  pronounced  that  she  was  para- 
lysed upon  the  left  side.     That  is  not  so.     Dr.  Pater- 
son had  never  said  that.     But  is  it  not  strange  that  he 
should  have  made  that  false  statement  to  these  two  ser- 
vant girls,  when  you  come  to  consider  what  is  the  cause 
of  death  which  he  assigned  in  the  case  of  Mrs.  Taylor  in 
his  report  to  the  registrar  ?    He  was  the  medical  at- 
tendant of  Mrs.  Taylor.     He  must  have  known  perfectly 
well  that  he  was  the  person  who  must  make  the  report 
to  the  registrar.     He  sent  the  old  man  Mr.  Michad 
Taylor,  to  Dr.  Paterson,  to  ask  him  for  a  certificate, 
which  he  could  hardly  expect  Dr.  Paterson  to  give.    I 
do  not  suppose  any  medical  man  who  would  have  been 
called  in  in  the  way  Dr.  Paterson  was  would  have  ever 
dreamt  of  giving  in  a  report  in  the  way  Dr.  Paterson 
was  asked  to  do,  with  a  medical  man  resident  in  the 
house,  and  constantly  in  attendance  upon  the  patient. 
And  consequently  the  prisoner  must  necessarily  have 
known  that  he  would  have  to  make  the  return ;  and 
what  return  did  he  make  ?    He  made  a  return  to  this 
effect — '  That  the  primary  disease  of  which  she  died  was 
'  paralysis,  and  that  that  paralysis  had  been  in  operation 
'  for  twelve  hours  before  her  death.'    But,  as  you  know 
irom  the  evidence,  that  was  absolutely  false.     She  was 
down  taking  her  tea  at  seven  o'clock — ^nothing  the  mat- 
ter with  her-^own  in  the  kitchen  visiting  Mary  Fat- 
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teisoD,  who  saw  nothing  peculiar  in  her^  except^  as  she    No.  15. 
said,  that  she  was  '  a  little  peevish/  which  she  ascribed  Pritchard.' 
to  the  fatigue  which  the  old  lady  had  to  undergo  in  High  court, 
watching  her  daughter.      At  nine  o'clock  she  is  seen   "/865r  ' 
walking  upstairs,  nothing  the  matter  with  her,  and  in  Murder, 
the  course  of  the  evening  she  calls  to  one  of  the  servant- 
girls,  '  Go  out,  and  bring  in  sausages  for  supper ; '  and 
that  woman  is  represented  in  the  report  to  the  registrar 
as  having  been  paralysed  during  the  whole  of  that  day. 
Further  the  secondary  disease,  the  disease  which  imme- 
diately preceded  death,  according  to  the  prisoner's  re- 
port»  was  apoplexy,  and  that  had  lasted  for  an  hour  ;  but 
now  we  have  it  demonstrated  upon  the  medical  evidence, 
that  there  waa  not  a  trace  of  apoplexy  in  the  case.   Ah, 
but  it  is  said,  the  prisoner  might  have  been  mistaken 
as  to  the  symptoms.     It  is  very  odd  that  he  should  be 
always  mistaken  about  such  things.     And  further,  in  re- 
gard to  the  paralysis,  as  to  that  he  could  not  be  mis- 
taken.    It  is  said  that  he  ascribed  this  as  the  cause,  out 
of  a  feeling  of  kindness  towards  Mr.  Michael  Taylor  ;  he 
didn't  like  to  let  it  be  known  to  poor  old  Mr.  Michael 
Taylor  that  his  wife  had  died  of  an  overdase  of  a  poison- 
ous mature  ;  and,  therefore,  he  falsified  a  public  record  by 
inserting  therein  as  a  fact  circumstantially  stated,  twelve 
hours  of  paralysis,  ^hich  he  knew  was  an  absolute  false- 
hood.    These  are  strange  facts.     But  Mrs.  Taylor's  body 
is  removed,  carried  to  Edinburgh,  and  there  interred.     I 
need  not  say  more  at  present  about  the  circumstances 
attending  the  death  of  Mrs.  Taylor ;  but  I  will  have  to 
refer  again  to  them,  for  another  purpose.     I  pass  on  in 
the  mean  time  to  consider  the  evidence  applicable  to  the 
period  between  the  death  of  Mrs.  Taylor  and  the  death 
of  Mrs.  Pritchard — between  the  25th  February  and  the 
18  h  March,  a  period  of  little  more  than  three  weeks. 
I  ought  to  have  read  to  you,  but  omitted  it  at  the  pro- 
pa:  time,  a  statement  of  Dr.  Paterson's  about  what  he 
saw  of  Mrs.  Taylor  ;  but  I  shall  advert  to  the  circum- 
stances at  another  time,  and,  therefore,  I  need  not  go* 
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ij«|i*-  back  to  it  at  present.  But  Dr.  Paterson  had  not  only 
Fritehard."  scen  Mis.  TajloF  upon  the  evening  of  the  24th  February ; 
HigfaCcmrLhe  had  also  seen  Mrs.  Pritchard.  and  for  the  first  time. 

JuJj  3—7. 

1865.  He  had  formed  an  impression  of  a  very  peculiar  kind  re* 
Mnder.  gardiug  Mrs.  Pritchard,  which  he  stated  to  you  in  the 
box,  and  when  he  visited  her  again  on  the  2d  of  March, 
that  impression  was  confirmed.  Now,  there  have  been 
a  good  many  observations  of  an  unfavourable  kind  made 
with  regard  to  the  conduct  of  Dr.  Paterson  ;  and  I  do 
not  think  I  should  be  doing  justice  to  the  case  or  to  you 
if  I  did  not  advert  to  them.  It  is  said  that  Dr.  Pater- 
son formed  a  very  strong  impression  at  the  time  he  saw 
Mrs.  Pritchard,  on  the  24th  of  February  and  the  2d 
of  March,  that  she  was  being  foully  treated,  or  in  other 
words,  that  she  was  in  the  course  of  being  poisoned  ;  and 
that  having  formed  that  impression,  he  came  into  the 
witness-box  with  a  strong  feeling  against  the  prisoner, 
and  that  he  exhibited  that  feeling  in  a  very  marked 
way.  Now,  gentlemen,  if  he  formed  the  opinion  that 
Mrs.  Pritchard  was  being  posioned  on  the  24th  of  Feb- 
ruary and  the  2d  of  March,  in  the  hands  of  her  husband 
as  her  medical  attendant,  you  cannot  be  surprised  that 
he  will  come  here  as  a  witness  in  a  strong  feeling  against 
the  prisoner.  No  feeling  human  being  could  feel  other- 
wise if  he  bad  formed  such  an  impression.  To  be  sure 
it  is  said  that  he  exhibited  the  feeling  in  a  very  marked 
unpleasant  way.  That  is  a  matter  of  manner,  and  if 
the  feeling  existed  I  do  not  know  that  he  could  have 
made  his  evidence  really  more  valuable  if  he  had  con- 
cealed the  existence  of  it.  It  may  be  an  unpleasant 
thing  to  see  what  is  called  an  animus  in  a  witness  ex- 
hibited in  the  witness-box,  but  a  man  who  has  a  feeling 
very  strongly  upon  him,  and  that  on  good  ground,  may 
come  into  the  witness-box  and  entirely  suppress  all  ap- 
pearance of  it,  and  give  his  story  as  calmly  and  deliber- 
ately as  if  he  had  no  feeling  at  all.  It  is  only  because  he 
has  more  command  of  his  feeling,  or  a  better  manner  of 
concealing  it.    The  fact  remains^  that  if  he  takes  up  the 
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position  which  I  have  described,  he  cannot,  as  a  man  of  „?*«•  \^' 

^  ,        '  '  Edward  W. 

ordinary  feeling,  be  otherwise  than  unfavourably  pre-  Pntchard. 
possessed  against  the  prisoner.  So  far,  I  confess,  the  High  Court, 
observations  made  upon  Dr.  Paterson's  appearance  did  "i865. 
not  seem  of  great  weight.  But  there  is  another  matter  Murder, 
which  stands  in  a  somewhat  different  position — the  con- 
duct of  Dr.  Paterson  when  he  formed  this  opinion  on 
the  24th  of  February.  He  said,  in  answer  to  the  ques- 
tions put  to  him,  that  his  meaning  was — what  he  in- 
tended to  state  in  the  box  was — that  he  was  under  the 
decided  impression,  when  he  saw  Mrs.  Pritchard  on  these 
occasions,  that  somebody  was  practising  upon  her  with 
poison.  Now,  he  thought  it  consistent  with  his  pro- 
fessional duty,  and  I  must  also  add,  with  his  duty  as  a 
citizen  of  this  country,  to  keep  that  opinion  to  himself. 
In  that  I  cannot  say  he  did  right.  I  should  be  very 
sorry  to  lead  you  to  think  so.  I  care  not  for  profes- 
sional etiquette,  or  professional  rule.  There  is  a  rule  of 
life  and  a  consideration  that  is  far  higher  than  these — 
and  that  is  the  duty  that  every  citizen  of  this  country — 
that  every  right-minded  man  owes  to  his  neighbour,  to 
prevent  the  destruction  of  human  life  in  this  world,  and 
m  that  duty  I  cannot  say  but  Dr.  Paterson  failed.  Now, 
gentlemen,  you  will  consider  what  effect  that  is  to  have, 
or  whether  it  is  to  have  any  effect  upon  your  minds. 
It  18  a  very  painful  subject — a  subject  which  I  would 
fain  avoid — ^but  the  exigencies  of  this  case  drive  me  to 
its  consideration — ^and  I  am  bound  to  say  that,  because 
a  man  is  so  mistaken  in  regard  to  his  duty  to  fellow-citi- 
zens, and  his  fellow-creatures,  as  to  act  in  the  way  in 
which  he  then  did,  it  does  not  by  any  means  follow  that 
he  is  a  man  undeserving  of  credit  as  a  witness.  It  does 
not  follow.  You  may  consider  his  evidence  always  in 
the  light  of  the  failing,  and  if  you  see  reason  to  modify 
anything  that  he  says  because  of  the  existence  of  the 
failing,  it  is  your  bounden  duty  to  do  it.  But  it  does 
not  by  any  means  follow,  I  repeat,  that  because  a  man 
has  acted  in  what  we  must  consider  to   be  an  im- 

VOL.  V.  M 
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BdwtJdW  P^^P^^  manner,  and  has  disregarded  what  was  undoubt- 
Fritchard  edlj  a  pubUc  dutj,  that  he  is  therefore  going  to 
jiS^  s!^  speak  what  is  not  the  truth  when  he  comes  to  give  his 
1865.  evidence  in  court.  Now,  with  these  observations,  I 
Murder,  proceed  to  call  your  attention  to  the  evidence  of  Dr. 
Paterson.  It  is  extremely  important  evidence  to  this 
case.  If  it  had  not  been  so,  I  would  not  have  felt  it  to 
be  so  imperatively  my  duty  to  make  the  observations  I 
have  done.  The  evidence  stated  that  he  was  sent  for 
to  see  Mrs.  Pritchard  on  the  evening  of  the  24th,  be- 
tween ten  and  eleven  o'clock  at  night ;  that  Dr.  Prit- 
chard met  him  in  the  lobby,  and  took  him  into  the  con- 
sulting-room, and  told  him  that  his  mother-in-law, 
while  writing  a  letter,  had  taken  suddenly  ill,  and  fallen 
o£f  her  chair,  and  that  she  had  been  carried  upstairs. 
Now,  the  moment  this  medical  man  comes  into  the 
house,  hi8  mind  is  prepared  by  the  prisoner  for  seeing 
a  case  of  sudden  death  from  apoplexy  or  some  other 
cause.  But  the  whole  of  this  story,  as  you  know,  of 
the  falling  off  her  chair  and  being  carried  upstairs,  is  an 
absolute  fabrication,  because  we  have  it  clear  upon  the 
evidence  of  others  that  she  was  perfectly  well  until  she 
went  upstairs,  and  that  she  walked  upstairs  at  nine 
o'clock,  and  that  it  was  in  her  daughter's  bed-room  she 
was  taken  ill.  [Reads  Dr.  Paterson's  evidence  with  re- 
spect to  his  asking  Dr.  Pritchard  whether  he  could  assign 
any  reason  for  the  Ulness.  Dr.  Pritchaid  said  his  mother- 
in-law  and  Mrs.  Pritchard  had  been  drinking  bitter  beer 
for  supper,  and  were  immediately  taken  sick  and  vomited. 
Dr.  Paterson  said  there  must  be  some  other  cause  than 
that,  and  asked  him  as  to  the  old  lady's  present  health 
and  social  habits,  when  Dr.  Pritchard,  by  insinuation, 
gave  him  to  understand  that  she  was  in  the  habit  of 
drinking  spirits  occasionally.  He  told  him  also  that  his 
wife  had  been  ill  a  long  time  of  gastric  fever,  and  that 
some  days  previously  he  had  telegraphed  for  her  mother 
to  come  and  attend  her.]  I  will  not  describe  to  you 
the  evidence  which  he  gives  as  to  the  appearance  of 
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Mrs.  Taylor,  for  we  have  already  concluded  that  part  ^^^'j^^ 
of  the  case  which  relates  to  her  death  :  but  with  regard  Pntchard. 
to  Mrs.  Pritchard's  appearance  on  that  occasion,  I  am  ^*«^^I*- 
particularly  anxious  that  you  should  attend  to  this.  Dr.  i865. 
Paterson  stated  that,  in  the  bed-room,  he  was  very  much  Murder, 
struck  with  the  appearance  of  Mrs.  Pritchard.  She 
seemed  exceedingly  weak  and  excited.  Her  features 
were  sharp  and  thin,  and  a  hectic  flush  was  on  her  cheek. 
Voice  very  weak,  particularly  like  the  voice  of  a  person 
approaching  the  collapsed  stage  of  cholera.  The  expres- 
doD  of  her  face  was  semi-imbecile.  He  supposed  at 
first  this  was  produced  by  recent  gastric  fever,  of  which 
he  had  been  told  by  the  prisoner,  but  he  (Dr.  Paterson) 
could  not  banish  the  conviction  that  she  was  under  the 
depressing  influence  of  antimony.  Now,  that  is  all  that 
he  says  as  to  the  impression  he  received  with  regard  to 
Mrs.  Pritchard,  on  the  first  occasdon  of  his  visit  on  24  th 
February.  But  then  he  visits  her  again  on  the  2d 
March  by  the  prisoners  desire,  and  I  shall  read  you  his 
desmption  of  that  visit.  [His  Lordship  read  extracts, 
showing  that  Dr.  Paterson  s  conviction  that  Mrs.  Prit- 
chard was  suffering  from  the  action  of  antimony  had 
been  confirmed  by  his  subsequent  visits  to  her,  and  con- 
tinued]—These  were  the  first  marked  events  in  the  in- 
terval between  the  death  of  Mrs.  Taylor  and  Mrs.  Prit- 
chard, There  are  other  two  very  important  circum- 
stances which  also  naturally  take  their  place  in  the  in- 
terval— the  one  is  the  matter  of  the  cheese,  and  the  other 
is  the  matter  of  the  egg-flip.  [The  Lord  Justice-Clerk 
read  the  evidence  of  Mary  Patterson  and  Mary  M'Leod, 
giving  the  story  of  the  bit  of  cheese,  and  after  conclud- 
ing the  evidence  of  Mary  MXeod,  he  said] — ^That  is  not 
a  satisfactory  piece  of  evidence,  you  will  see,  gentlemen, 
from  the  variations  that  occur  in  the  course  of  it ;  but 
it  is  obviously  the  time  that  is  spoken  to  by  the  other 
witness,  Mary  Patterson,  because  that  is  the  night  that 
tii^  both  speak  of  as  the  night  that  Mrs.  Pritchard  had 
the  cheese  for  herself.     Now,  with  regard  again  to  the 
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EdwJdW.^gg'fi^P^  Mary  Patterson  gives  this  account,  and  this 
Pritchard.  episode  of  the  egg-flip  occurs  just  the  next  day,  the  15tL 
jiSy  3^  [Reads  Mary  Patterson's  evidence  relating  to  the  egg- 
^^^'     flip] — Now,  Mary  M'Leod's  evidence  confirms  this  to 
Murder.   |.jjjg  extent,  that  when  Mary  Patterson  tasted  the  egg- 
flip  she  did  say  '  it  had  a  bad  taste,'  or  something  to 
that  effect.     Also  when  Mary  M'Leod  came  down  at 
four  o'clock  she  told  her  how  ill  she  had  been.    The 
egg-flip  was  carried  upstairs  by  Mary  M'Leod,  and  Mrs. 
Pritchard  had  taken  some  of  it,  and  after  she  had  taken 
it,  had  became  very  ill  in  consequence  of  it,  or  after  it — 
I  shall  not  say  in  consequence  of  it, — ^as  sufficiently  de- 
monstrated by  the  fact  that  Mary  M'Leod  was  obliged 
to  remain  with  her  till  four  o'clbck  in  the  morning. 
Now,  gentlemen,  with  regard  to  these  two  matters  of 
the  cheese  and  the  egg-flip,  there  has  been  a  good  deal 
of  comment  offered  to  you  upon  the  part  of  the  prisoner. 
It  is  said  to  be  very  difficult  that  cheese  could  be  poison- 
ed by  antimony— that  it  would  be  very  difficult  to 
make  a  powder  like  tartar  emetic  adhere  to  a  piece  of 
cheese  in  sufficient  quantity  to  have  any  effect,  and  that 
if  it  did,  it  must  have  been  visible  to  the  naked  eye, 
because  the  cheese  was  yellow,  and  the  tartar  emetic 
was  white.   But,  gentlemen,  we  know  from  the  evidence 
before  us  that  tartar  emetic  was  very  easily  dissolved, 
and  the  poisoned  cheese  could  have  been  poisoned  by 
dipping  it  into  a  solution,  quite  as  easily  as  dipping  it 
into  a  powder.    With  regard  to  the  flip^  again,  it  is  said 
that  if  the  sickness  with  which  Mary  Patterson  was 
visited  in  the  course  of  the  night  was  so  dreadful  as  she 
had  represented  it  to  be  by  merely  taking  a  teaspoonful 
of  the  egg-flip,  the  half  wine-glass  which  Mrs.  Pritchard 
took  ought  to  have  absolutely  killed  her.   It  is  difficult, 
gentlemen,  to  offer  any  answer  to  that.   It  is  impossible 
to  say  what  is  the  precise  point  to  which  a  poison  of 
this  kind  will  kill — what  is  the  precise  amount  which 
will  at  once  destroy  life  as  cbmpared  with  that  which 
will  only  inflict  suffering  and  torture.     But  that  Mary 
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Patterson  did  suffer  these  severe  vomitings  and  pains  ^^-J}^ 
immediately  after  having  tasted  this  egg-tiip,  I  suppose  Pritchard.' 
you  will  not  be  disposed  to  disbelieve,  looking  to  the  *!jg^  ^^r^ 
general  character  of  the  evidence  which  she  gave  here     (m.  ' 
as  a  witness.     Now,  gentlemen,  these  are  important  in-  Maraer. 
ddents  in  this  story,  occurring  particularly  ss  they  do  in 
the  course  of  the  week  in  which  Mrs.  Pritchard  died — 
one  of  them  on  the  evening  of  the  13th  of  March,  and 
the  other  on  the  15th.     The  first  must  have  been  on 
the  13th,  if  it  is  the  case  that  it  was  on  the  morning  of 
the  14th  that  Mary  Patterson  found  the  cheese  in  the 
pantry.     And  now  we  come  to  the  last  scene  of  this 
tragedy,  the  death  of  Mrs.  Pritchard  herself,  which  oc- 
curred^ as  you  will  recollect,   early  on  the  morning 
of  the   18th  March.     I  give  you  the  account  of  the 
scene  from  the  evidence  of  Mary  Patterson,  because 
I  think  you  will  agree  with  me  that  she  is  the  safest 
witness  to  trust  in  the  circumstances.      [Reads  from 
the  evidence  of  Mary  Patterson,  in  which  she  stated 
that  about  twelve  o'clock  on  the  17th,  Mrs.  Prit- 
chard's  bell  rung  three  times,  and  she   (Mary   Pat- 
terson) went  up  at  the  third  ringing.     She  went  first  to 
the  prisoner's  consulting-room,  and  asked  for  the  pri- 
soner, who  came  to  the  door.     The  door  was  partly 
open,  but  it  would  not  open  further,  although  she  pushed 
it  up.     She  then  went  away  to  go  upstairs,  and  it  was 
then  that  he  came  to  the  door  and  asked  her  how  was 
Mrs.  Pritchard  ?    She  said  she  did  not  know — she  had 
not  been  upstairs,  as  he  had  told  her  on  going  out  in  the 
morning  not  to  go  upstairs,  as  Mrs.  Pritchard  seemed 
disposed  to  go  to  sleep.     Patterson  then  went  upstairs 
and  saw  that  he  was  following  her  ;  and  after  him  came 
Mary  M'Leod.]   After  reading  the  passage,  the  learned 
Judge  said — ^This  is  rather  a  remarkable  incident,  because 
Mary  Patterson  being  alone  in  the  kitchen,  and,  hearing 
the  bell  rung,  had  to  go  up  ;  and  at  the  consulting-room 
finding  it  would  not  open  altogether,  although  it  was  a 
liifele  left  open,  she  turned  to  go  up.     Then  the  prisoner 
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„No.  15.    came  to  the  door  and  asked  her,  '  How  is  Mrs.  Pritchard 
Pritchard.*  DOW  ?'  having  himself  previously  told  her  not  to  go  up- 
High  Court/ stairs  that  morning ;  and  then  immediately  behind  comes 
1866.  *  Mary  M'Leod.      1  do  not  say,  gentlemen,  that  that 
Murder,    proves  that  the  prisoner  and  she  were  in  that  consulting- 
room  then  together,  and  that  the  door  was  kept  pur- 
posely from  opening  when  Mary  Patterson  came ;  but 
you  will  consider  whether  there  is  not  some  reason  to 
believe  that  that  looks  like  a  secret  intercommunication 
between  the  prisoner  and  Mary  M^Leod  upon  that  par- 
ticular evening.     [The  Lord  Justice-Clerk  then  read 
the  evidence  given  by  Mary  Patterson  as  to  the  death 
of  Mrs.  Pritchard,  and  the  conduct  of  the  prisoner  on 
that  occasion.     He  also  read  Dr.  Paterson's  evidence  in 
regard  to  the  condition  in  which  he  found  Mrs.  Prit- 
chard on  the  night  of  the  17th  March,  immediately  be- 
fore her  death  ;  and  pointed  out  that  Dr.  Paterson  had 
denied  that  he  had  ever  ordered  wine  for  Mrs.  Pritchard, 
which  was  asserted  by  the  prisoner,  and  also  that  he 
had  ordered  Dublin  stout — another  gratuitous  assertion 
which  the  prisoner  made.  ]   His  Lordship  then  continued 
— Now,  gentlemen,  such  is  the  scene  of  Mrs.  Prit<5hard's 
death,  and  that  brings  to  a  close  the  main  facts  of  this 
history,  during  the  period  which  I  referred  to  at  the 
outset — I  mean  from  about  the  beginning  of  February 
down  to  the  18th  March — and  such  is  mainly  the  evi- 
dence upon  which  the  prosecutor  relies  for  a  conviction 
against  the  prisoner.     But  in  connexion  with  the  death 
of  Mrs.  Pritchard  it  is  also  necessary  that  I  should  call 
your  attention  to  the  return  which  Dr.  Pritchard  made 
to  the  district  registrar  of  what  caused  her  death.   You 
see  what  he  had  been  calling  her  complaint  to  other 
people,  and  even  to  medical  men — agastric  fever.    These 
men  saw  plainly  enough  that  that  was  i^ot  true,  what- 
ever her  complaint  might  be,  and  yet  he  persisted  in 
that  to  the  end,  and  returns  the  cause  of  his  wife's  death 
to  the  registrar  as  gastric  fever.     It  is  not  possible  to 
say  here,  as  in  the  case  of  Mrs.  Taylor,  that  that  is  an 
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assertion  of  a  physical  fact — ^like  the  case  of  Mrs.  Taylor  ^^^ 
— where  paralysis  was  stated  to  have  taken  place  twelve  Pntchard. 
hours  before  her  deaths  but  you  will  consider  whether  High  court 
in  the  case  of  a  professional  man  like  the  prisoner,  he     isss. 
could  ever  under  the  circumstances — if  his  wife  died  Murder, 
under  the  effects  of  antimonial  poison — ^be  so  far  de- 
ceived as  to  believe  she  died  of  gastric  fever.     But  now 
let  us  consider  what  is  the  general  effect  and  import  of 
all  this  evidence.     As  I  said  before^  Mrs.  Pritchard  ap- 
pears never  to  have  been  out  of  the  house  from  the  time 
when  she  became  seriously  ill.   There  is  oo  appearance  of 
her  ever  going  out.   Mrs.  Taylor,  from  the  time  she  came 
on  the  lOthFebruary  down  to  the  date  of  her  death  on  the 
25th — ^a  period  of  fifteen  days — was  engaged  in  attending 
upon  her  daughter  and  in  managing  the  house,  and  w  bo- 
ther she  was  ever  out  of  doors  or  not  does  not  appear,  but 
it  cannot  have  been  much  or  long.     Therefore,  the  two 
deceased  ladies  during  the  whole  of  the  important  period 
in  this  case  were  in  the  house,  and  we  may  say  generally 
were  never  out  of  it.     The  prisoner  was  living  in  the 
house  through  the  whole  of  the  time  uninterruptedly. 
It  does  not  appear  that  he  ever  went  from  home  during 
the  time,— of  course  he  was  out  in  the  course  of  the 
day.     We  saw  instances  of  that,  but  then  we  had  in 
evidence  that  he  was  resident  in  the  house  constantly. 
There  were  two  boarders  in  the  house,  Mr.  King  and  Mr. 
Connel,  who  were  examined  before  you,  and  very  pro- 
perly examined  before  you  although  they  could  say  no- 
thing very  material  in  the  case.     The  other  inmates  be- 
sides  the  children,  previous  to   the   16th   February, 
were  CSatherine  Lattimer  and  Mary  M'Leod,  and  sub- 
sequently to  the  16th  February,    Mary  M'Leod   and 
Mary  Patterson.     And  if  you  are  satisfied  upon  the  first 
question  which  I  presented  for  your  consideration,  that 
Mrs.  Pritchard  certainly  died  of  antimony  ;  and  if  you 
are  satisfied  that  Mrs.  Taylor  also  died  of  poison — al- 
though it  might  be  from  the  combined  action  of  three 
or  four ;  if  you  are  further  satisfied  that  those  deaths 
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Ed'^'Jd^w  ^^^^  ^^*  produced  accidently  nor  suicidally  ;  and  further 
Pritchard.'  that  the  poison  which  produced  their  deaths  must  have 
jin**^?^  ^^^  administered  by  some  one  of  the  persons  in  the 
^865.  house,  then  the  inquiry  comes  into  a  narrow  compass. 
Murder.  There  is  very  little  to  choose  upon.  If  the  poisoning 
was  continued  so  as  to  become  chronic^  as  it  was  very 
aptly  called  by  some  of  the  medical  witnesses,  and  par- 
ticularly in  the  case  of  Mrs.  Pritchard  it  was  chronic 
poisoning,  extending  over  a  period  of  several  months, 
then  the  inquiry  comes  to  this.  Who  amongst  the  in- 
habitants of  that  house  did  the  deed  ?  It  is  common  in 
a  question  of  that  kind,  and  very  natural,  to  consider  in 
reference  to  any  individual  charged  with  such  a  crime, 
first,  what  motive  he  had  ;  secondly,  what  opportunity 
he  had,  and  whether  he  was  in  possession  of  the  agent 
or  instrument  by  which  death  is  caused,  and  it  is  right 
that  I  should  direct  your  attention  for  a  few  minutes 
to  this  point.  In  regard  to  the  matter  of  motive,  I 
would  suggest  to  you  that  the  motive  that  his  pecuniary 
difficulties  would  be  relieved  by  the  death  of  Mrs.  Tay- 
lor, does  not  seem  to  have  been  made  out  satisfactorily. 
You  will  consider  the  evidence  which  was  laid  before 
you  on  the  subject,  but  I  confess  I  do  not  think  it  worth 
while  to  set  it  before  you  again.  Then,  the  question 
comes  to  be.  Was  there  a  motive  ?  What  is  there  in  the 
shape  of  a  motive  that  may  be  conceived  or  supposed  to 
account  for  the  perpetration  of  two  such  horrid  crimes  ? 
That  is  the  way  it  was  stated,  and  ably  stated  by  the 
prisoner's  counsel.  But,  gentlemen,  there  are  some  con- 
siderations applicable  to  that  part  of  the  case,  which  I 
am  bound  to  suggest  to  you.  The  absence  of  motive, 
in  the  ordinary  sense  of  the  word,  is  not  a  very  uncom- 
mon thing  in  the  experience  of  a  criminal  court.  In 
truth,  the  existence  of  any  adequate  motive  for  the  per- 
petration of  a  great  crime  is  a  thing  impossible.  There 
is  no  adequate  or  sufficient  motive  for  the  commission  of 
a  great  crime.  Still  there  may  be  what  is  called  an  in- 
teUigible  motive — the  existence  of  some  foul  passion,  or 
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some  immediate  and  strong  excitement^  which,  in  a  mo-  ^J^^^^V 
ment  of  half  frenzy,  drives  a  man  to  the  commission  of  Pntchard. 
murder.  These  are  all  very  evident  and  intelligible  incen-  j|§**^J** 
tives  to  crime.   But  when  we  are  told  that,  in  the  opinion     J8<>'^- 
of  the  prisoner  s  counsel,  there  is  no  motive  for  the  per-  Murder. 
petration  of  this  crime,  it  means  no  more  than  that  the 
motive  has  not  been  discovered  if  the  crime  has  been  com- 
mitted— and  that  it  was  committed  by  somebody  I  fear 
admits  of  little  doubt.     There  must  have  been  a  motive 
or  incentive,  and  yet  we  may  never  discover  what  it 
was.     You  are  never  in  a  condition  to  say  that  there 
was  no  motive,  but  only  that  the  motive  has  not  been 
discovered  ;  and  the  motives  of  human  action,  we  know 
from  history  and  experience,  are  often  incrutable.     An- 
other motive  or  incentive  for  the  perpetration  of  the 
murder  of  his  wife  has  been  suggested  against  the  pri- 
soner^ and  that  is  the  existence  of  illicit  relation  between 
himself  and  the  girl  Mary  M^Leod.     This  is  a  very  im- 
portant part  of  the  case  undoubtedly,  and  one  to  which 
you  are  bound  to  give  attention.     The  prosecutor  sug- 
gests that  the  existence  of  that  intercourse  between  him 
and  the  servant  was  the  reason  or  the  desire  that  led 
him  to  get  rid  of  his  wife.     If  that  was  the  incentive 
for  the  commission  of  the  crime,  I  do  not  think  there 
will  be  much  difficulty  in  explaining  the  incentive  to  the 
commission  of  the  other  crime  of  murder — that  of  his 
wife's  mother ;  because  we  presume  in  the  course  of  the 
chronic  poisoning  of  his  wife,  she  would  have  been  a 
great  obstruction  and  interference  with  his  plans.     But 
it  is  for  you  to  say,  whether  you  think  that  the  ex- 
istence of  an  illicit  connexion  with  the  servant  girl 
is  sufficient  to  account  for  his  taking  up  this  nefarious 
purpose  of  murdering  his  wife.     It  is  a  fair  question  for 
consideration,  and  dne  that  I  should  desire  you  to  turn 
your  minds  to  very  seriously,  keeping  only  this  in  view, 
that,  even  supposing  you  find  it  impossible  to  assign  an 
intelligible  motive  for  the  commission  of  one  or  both  of 
these  murders,  the  entire  absence  of  evidence  of  motive 
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No.  15.  is  not  a  sufficient  reason  fo^-  acquitting  the  prisoner,  if 
Pritchard.'  you  are  satisfied  from  the  other  evidence  in  the  case  that 
High  Court,  he  was  guilty.  Motive,  after  all,  can  but  create  a  presump- 
1865.  '  tion  one  way  or  another.  It  is  not  evidence  of  the  fact 
Murder,  of  uiurder,  that  a  man  has  an  obvious  motive  to  com- 
mit it ;  and  just  as  little  can  the  absence  of  proof  of  the 
existence  of  a  motive  be  a  reason  for  finding  the  pri- 
soner not  guilty,  if  the  evidence  of  the  fact  of  the  murder 
be  satisfactory  against  him.  But  then,  gentlemen,  in 
the  second  place,  as  regards  the  opportunities,  it  is 
scarcely  necessary  to  say  a  single  word.  His  opportu- 
nities, of  course,  were  such  as  a  man  could  not  possibly 
have  who  was  not  at  once  the  husband  and  medical  ad- 
viser of  the  one,  and  the  son-in-law  and  the  medical  ad- 
viser of  the  other.  Mr.  Clark  very  properly  said,  "  It 
'  is  not  his  fault  that  he  had  abundant  opportunities. 
'  The  relation  existing  between  him  and  these  ladies  is 
'  not  his  fault,  and  it  was  the  existence  of  these  rela- 
'  tions  that  gave  him  these  opportunities.'  Quite  true, 
gentlemen,  a  very  just  observation  ;  but  remember,  on 
the  other  hand,  that  as  the  opportunities  did  in  point 
of  fact  exist,  he  cannot  argue  the  case  as  if  they  did  not. 
Then,  lastly,  with  regard  to  the  accused  person  s  posses- 
sion of  the  agent  or  instrument  by  which  death  was  ac- 
complished, that  circumstance  is  also  a  strong  case  in 
evidence.  His  possession  of  poisonous  drugs  to  such  an 
extent  is  not  a  suspicious  circumstance  in  the  case  of  a 
medical  man.  They  are  in  some  degree  necessary  ;  but 
the  peculiar  pQsition  of  the  matter  in  this  case — the 
nature  of  the  drugs  found  in  his  consulting-room — ia 
certainly  not  to  be  lightly  passed  over,  and  still  more 
the  nature  of  the  purchases  that  he  had  been  making 
from  two  different  apothecaries  during  the  period  to 
which  our  enquiry  more  particulsCrly  refers.  In  his 
consulting-room  there  were  found  some  parcels  of  tar- 
taric acid — not  a  very  large  quantity — some  phials  con- 
taining the  remains  of  tincture  of  aconite  and  of  white 
Powder  to  the  extent  of  some  three  or  four  grains,  con- 
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taining  a  strange  and  somewhat  unexplained  mixture  ^<>- 1^- 

,  ,  •  I  •      Edward  W, 

of  tartanzed  antimony,  or  tartar  emetic  and  arsenic.  Pritchard. 
These  things  were  found  in  his  consulting-room ;  but  HighComt. 
what  had  he  been  purchasing  during  the  period  to     i865. 
which  our  inquiry  refers  ?     We  have  the  evidence    Murd^. 
first  of  apothecaries  upon  this  subject,  and  we  find 
that  on  the  16th  of  November  he  purchased  an  ounce 
of  tartar  emetic,   and   upcxi  the  7th  of  February  he 
purchased  another  ounce  of  the  same  poison — very  un- 
usual quantities,  as  the  apothecaries  state.    He  had  pur- 
chased no  less  than  five  and  a  half  ounces  of  tincture  of 
aconite,  some  of  it  being  Fleming's  tincture,  and  the 
others  being  the  common  tincture.  That,  the  apothecaries 
have  stated,  was  a  very  unusual  quantity  for  a  medical 
man  to  purchase  ;  but  I  think  it  was  a  mistake  in  some 
respects  to  push  this  statement  to  the  extent  to  which 
the  prosecutor  pressed  it,  because  some  of  the  other  wit- 
nesses of  the  same  description  who  were  examined  said 
that  for  external  application  tincture  of  aconite  is  some- 
times used  in  considerable  quantities,  and  if  it  were  used 
for  that  purpose,  we  might  account  for  such  a  large 
quantity  being  used  by   the  prisoner.     But  I  do  not 
think  that  anybody  said,  that  two  ounces  of  tartar  emetic 
within  a  month  or  two  was  a  usual  quantity  for  one 
medical  man  to  use,  who  was  not  in  the  practice  of  mix- 
ing it  at  home,  which  the  prisoner,  in  his  conversation 
with  Dr.  Paterson,  says  he  was  not.     Besides,  there  were 
other  very  strange  purchases,  which  have  no  immediate 
connexion  certainly  with  the  prisoner  in  this  case,  but 
which  it  is  fair  to  bring  under  your  notice — strychnine 
coneine,  and  laudanum,  and  digitalis,  and  morphia,  and 
antimony — ^all  strong  poisons.     The  prisoner,  therefore, 
was  undoubtedly  possessed  of  a  very  large  quantity  of 
dififerent  kinds  of  poisonous  substances ;  but  what  is 
most  important  is,  that  he  was  in  the  possession .  of  that 
very  poison  to  which  the  death  of  Mrs.  Pritchard  is  un- 
doubtedly to  be  traced,  and  to  which,  in  combination 
with  others,  the  death  of  Mrs.  Taylor  is  also  to  be  traced 
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EdJ^ard  w.  — *^*^  ^  antimony.  So  that  whether  we  adopt  to  the 
Pritchard.  fuU  extent  the  conclusions  of  the  inquky  now  suggested 
^'a^^T'^y  the  crown,  it  appears  beyond  a  doubt  that  some  one 
^8^^'  had  been  practising  a  system  of  poisoning  ;  and  that  in 
Murder.  i\^q  posscssion  of  the  prisoner  were  the  agents  which 
were  necessary  to  carry  it  on.  Then,  gentlemen,  as  I  said 
before,  who  else  could  have  done  it  ?  Catherine  Lattimer, 
before  the  16th  February,  Mary  Paterson,  after  the  16th 
February,  Mary  M'Leod  during  the  whole  period,  and 
the  prisoner,  were  in  the  house  Are  you  disposed  to 
connect  any  suspicion  with  Catherine  Lattimer  ?  or  any 
suspicion  with  Mary  Patterson  ?  You  saw  them  both 
in  the  box,  and  heard  their  evidence.  You  are  as  good 
judges  as  any  men  can  be  whether  there  is  ground  for 
supposing  the  accession  of  either  the  one  girl  or  the 
other  to  the  accomplishing  of  the  death  of  the  two 
women  in  the  manner  you  have  heard.  I  suppose  you 
will  not  have  any  doubts  on  these  points.  And  the 
prisoner  s  counsel  has  said  there  was  another  girl  there 
who  stands  in  a  very  different  position,  and  that  it  ap- 
pears,  singularly  enough,  throughout  the  whole  evidence 
that  whenever  an  article  of  food  was  to  be  carried  to 
Mrs.  Pritchard,  Mary  M^Leod  is  the  hand  that  bears  it. 
In  short,  if  I  understand  aright  the  theory  of  the  pri- 
soner s  counsel,  it  is  that  Mary  M'Leod  is  the  person 
who  caused  these  two  murders  ;  and  he  invites  you  to 
choose  between  her  and  the  prisoner  at  the  bar,  and  to 
pronounce  upon  a  balance  of  probabilities  which  of  the 
two  it  was.  Gentlemen,  that  is  a  very  painful  position 
for  you  to  be  placed  in.  If  it  be  necessary  that  you  de- 
cide absolutely  between  these  two,  it  must  be  done.  At 
the  same  time,  the  prisoner's  counsel  did  not  seem  suffi- 
ciently alive,  in  considering  the  point,  to  the  possibility 
that  both  might  be  implicated,  and  if  that  was  so,  I 
suppose  we  should  have  little  doubt  which  was  the 
master  and  which  was  the  servant  ;  and  although  the 
one  might  be  the  active  hand  that  administered  the 
poison,  if  two  were  concerned,  you  could  have  little 
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doubt  who  was  the  master  and  who  served  the  other,  gjjjj;^*^^ 
And,  in  fact,  if  you  should  arrive  at  that  conclusion,  Pritchard. 
every  article  that  the  prisoner's  counsel  alluded  to  for  jj^^**^^ 
the  purpose  of  showing  the  guilt  of  Mary  M'Leod,     ^8^- 
would  be  an  evidence  to  implicate  the  prisoner  at  the    *4'»^«' 
bar.     But,  gentlemen,  I  do  not  desire  you  to  take  this 
theory.     On  the  contrary,  I  think  it  is  quite  right  that 
you  should  consider  upon  the  balance  of  probabilities, 
as  has  been  very  well  said,  which  of  the  two  is  the  per- 
petrator of  the  crime ;  and  in  considering  the  question, 
it  is  necessary  for  you  to  advert  to  thifr— poisoning,  if 
proved  at  all,  extended  over  a  considerable  period  of 
time — that  the  poisoning  was  administered  in  doses — 
in  doses,  any  one  of  which  was  quite  insufficient  to  pro- 
duce deaths  but  which  was  quite  sufficient  in  the  agony 
which  it  produced,  and  by  the  gradual  reduction  of  the 
strength  of  the  patient,  at  length  to  lead  to  a  fatal  ter- 
mination.    Is  it  conceivable  that  a  girl  of  seventeen  or 
sixteen  years  of  age,  in  the  position  of  a  servant  maid, 
could  have  herself  conceived  and  executed  such  a  design, 
and  if  she  had  conceived  it,  could  she  have  executed  such 
a  design  like  that,  within  this  house,  under  the  eye  and 
subject  to  the  vigilance  of  the  husband  of  her  victim, 
himself  a  medical  man  ?  Gentlemen,  that  is  very  hard  to 
believe  indeed.     On  the  other  hand,  if  you  can  suppose 
that  the  prisoner  at  the  bar  was  the  person  who  con- 
ceived and  executed  this  wicked  design,  it  is  not  so  dif- 
ficult to  believe  that  Mary  M'Leod  may  have  been  the 
perfectly  unconcious  instrument  of  carrying  out  his  pur- 
pose— suspecting  nothing,  knowing  nothing,  of  what  was 
being  done,  and  seeing  nothing  but  great  kindness  on 
the  part  of  the  prisoner  towards  her  mistress,  and  see- 
ing them  both  dying,  not  rapidly,  as  in  the  case  of  Mrs. 
Pritchard,  and,  though  rapidly  in  the  case  of  Mrs.  Tay- 
lor, still  in  a  way  the  prisoner  accounted  for  as  a  medi- 
cal man.     You  may  understand  easily  enough  that  a 
girl  in  the  position  of  Mary  M'Leod  might  be  made  to 
be  the  unconscious  means  of  carrying  out  these  designs, 
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^o.  15.    and  perfectly  innocent  on  her  part.     But  there  is  no 
Pritchard.  difficulty  in  this  question.     Somebody  did  it.    If,  then, 
High  Court,  you  EFC  Satisfied  the  murder  was  committed,  somebody 
1865.      did  it.     The  persons  who  had  access  to  her  only  could 
Murder,    havo  done  it.     Some  of  them  are  plainly  innocent,  and 
in  the  case  of  others  the  probability  of  guilt  is  reduced 
to  two.     Of  these  two,  one  or  both  are  guilty  of  this 
deed.     Gentlemen,  there  is  only  one  part  of  the  case 
which  I  have  not  touched  upon^  and  that  is  because 
there  did  not  occur  any  fitting  opportunity  for  it  before 
— I  mean  the  way  which  has  been  suggested  as  the  true 
cause  of  Mrs.  Taylor's  death.      It  is  contended,  on  the 
part  of  the  prisoner,  that  Mrs.  Taylor  died  of  opium, 
and  that  that  opium  was  administered  by  her  own  hand ; 
and  he  says  that  if  that  were  so — if  she  really  died  from 
the  effects  of  opium^  and  that  opium  administered  by 
her  own  hand — ^it  is  impossible  to  say  that  there  was 
any  murder  in  her  case  at  all.     Now,  observe  exactly 
how  the  case  stands  with  regard  to  her.    There  is  no 
doubt  that  when  Dr.  Paterson  saw  Mrs.  Taylor,  he  was 
under  the  impression  that  she  was  dying  from  the  effects 
of  a  narcotic  poison.      He  was  not  then  aware  of  what 
were  the  contents  of  the  bottles,  by  reason  of  the  taking 
of  which  she  died  ;  but  we  are  now  in  possession  of  the 
contents   of  that  bottle.     We  know  that  it  consiBts 
partly  of  opium,  and  partly  of  two  other  poisons — ^anti- 
mony and  aconite.     We  have  the  testimony  of  a  medi- 
cal man  that  the  quantity  of  opium  taken   on  the 
occasion,  more  or  less,   must  have  been  accompanied 
by  a  certain  proportion  of  aconite  and  antimony ;  and  if 
she  took  any  more  than  her  accustomed  quantity  of 
opium — of  Battley's  mixture — say  a  hundred  drops,  or 
something  of  that  kind— she  must  have  inbibed  along 
with  it  a  sufficient  quantity  of  the  other  poison  to  cause 
her  death,  from  the  proportion  in  which  they  were  pre- 
sent.  If  that  be  so,  and  if  you  are  of  opinion  that,  upon 
the  evidence,  the  poisons  of  aconite  and  antimony  were 
put  into  the  bottle  by  the  hands  and  through  the  instru- 
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mentality  of  the  prisoner,  who,  as  he  contributed  ^^J^^ 
these  poisons  to  the  mixture,  thus  caused  her  death,  Pritchard, 
there  can  be  no  doubt  in  the  world  that  in  law,  and  *m*'^"l^» 

'  July  S— 7, 

I  think  I  may  submit,  to  any  grave  common  sense,  i865. 
that  she  died  by  his  hand  from  poison.  But,  gen-  Murd«r. 
tlemen,  on  the  other  hand,  if  you  should  think  from 
what  has  been  suggested  on  the  part  of  the  prisoner,  re- 
garding Mrs.  Taylor  8  death — if  you  think  there  is  the 
slightest  room  for  conjecture  that  she  was  done  to  death 
by  poison  administered  by  her  own  hand — ^if  you  think 
there  is  any  doubt  about  it — of  course  you  will  give  the 
prisoner  the  benefit  of  the  doubt,  however  little  it  may 
relieve  him  of  the  grave  fact — ^if  you  are  satisfied  with 
the  fact — ^that  these  poisons  were  introduced  into  the 
bottle  by  him.  But  even  supposing  you  acquit  him  of 
the  murder  of  Mrs.  Taylor,  you  will  bear  in  mind  in 
dealing  with  the  charge  of  his  wife's,  Mrs.  Pritchard's, 
murder,  you  will  not  throw  out  the  circumstances  which 
you  conceive  to  be  pointed  out  by  the  evidence  con- 
nected with  the  death  of  Mrs.  Taylor.  These  are  the 
most  material  parts  of  the  case  you  have  to  consider, 
bearing  upon  the  murders  of  Mrs.  Taylor  and  Mrs. 
Pritchard.  And  now,  gentlemen,  I  have  done.  I  am 
extremely  sorry  that  it  has  been  necessary  for  me  to  oc- 
cupy you  with  these  details  so  very  long,  but  you  feel  and 
know  the  inducement  I  have  in  doing  so.  I  could  not 
do  less  than  present  to  you  everything  that  appeared  to 
me  to  be  material  in  the  case.  You  will  now  consider 
your  verdict,  and  I  hope  it  will  be  a  satisfactory  one. 

The  Jury  then  retired  to  consider  their  verdict,  and 
after  an  absence  of  fifty-five  minutes,  unanimously  found 
the  prisoner  guilty  on  both  charges  as  libelled. 

Sentence — Death. 
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Present, 
Thb  Lord  Justice-Clerk, 

Lords  Ardmillan  and  Jerviswoode. 
James  Sharp  Tagub,  Suspender. — McLean. 

AOAIMST 

Walter  Smith,  Respondent — N.  C.  CampbclL 

Suspension — Poor-Law  Amendment  Act,  1845  (8th  and  .9th  Vict. 
c,  83),  SECT.  80 — Complaint — Summary  Procedure — Penalty. 
— The  Poor-Law  Amendment  Act,  1845,  provides  (sect.  80),  that 
certain  persons  therein  specified  may  be  prosecuted  criminallj  be* 
fore  the  Sheriff,  and  '  shall,  upon  conviction,  be  punishable  by  fine 
'  or  imprisonment,  with  or  without  hard  labour,  at  the  discretion  of 
'  the  said  Sheriff.' — Held  (1.)  That  in  a  complaint  founded  on  the 
above  enactment,  the  prosecutor  is  entitled  to  conclude  for  a  limited 
penalty,  so  as  to  make  the  summary  procedure  of  9th  Geo.  IV^ 
c  29,  applicable  to  the  case;  (2B.)  that  he  is  not  bound  to  con- 
clude for  '  hard  labour,'  that  being  merely  an  aggravation  of  the 

.  punishment  of  imprisonment,  which  it  is  the  discretion  of  the  Sheriff 
to  award  or  not,  as  he  may  think  proper. 

Tague '«.       ^His  was  a  suspeosion  of  a  sentence  pronounced  in  the 

^'°'^'''    Sheriff-court  of  Duubarton^  upon  a  complaint  at  the  in- 

jane  10?  stanco  of  the  respondent,  the  inspector  of  the  poor  for 

^^^^'     the  parish  of  Bonhill,  founded  on  the  Act  1759,  c  74, 

sospeiitton.  ^^^  ^^iQ  80th  sectiou  of  the  Poor-Law  Amendment  Act, 

1845  (8th  and  9th  Vict.  c.  83),  which  providea— 

That  every  husband  or  father  who  shall  desert  or  neglect  to  main- 
tain his  wife  or  children,  being  able  so  to  do,  and  every  mother  and 
every  putative  father  of  an  illegitimate  child,  after  the  paternity  has 
been  admitted  or  otherwise  established,  who  shall  refuse  or  neglect  to 
maintain  such  child,  being  able  so  to  do,  whereby  such  wife  or  children 
or  child  shall  become  chargeable  to  any  parish  or  combination,  shall 
be  deemed  to  be  a  vagabond  under  the  provisions  of  the  aforesaid  Act 
of  the  Scottish  Parliament,  passed  in  the  year  1759,  and  may  be  pro- 
secuted criminally  before  the  Sheriff  of  the  county  in  which  such  parish 
or  combination,  or  any  portion  thereof,  is  situated,  at  the  instance  of 
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the  inspector  of  the  poor  of  such  parish  or  combination,  and  shall,  upon    ^o*  1^- 
conviction,  be  panishable  by  fine  or  imprisonment,  with  or  without     SmiUi.' 
hard  labour,  at  the  discretion  of  the  Sheriff. 


High  Coart 

The  complaint^  after  reciting  the  above  enactments     i865. ' 
(the  80th  section  of  the  Poor- Law  Act  being  set  forth  Saspeiuion. 
at  length)  charged  the  suspender  with  having  commit- 
ted a  breach  of  their  terms^  and  prayed  the  Sheriff 

To  decern  and  adjudge  the  said  James  Sharp  Tague  as  a  vagabond 
in  terms  of  the  before  recited  Statutes,  to  forfeit  and  pay  such  fine, 
not  exceeding  £10  sterling,  as  to  yoar  Lordship  may  seem  proper, 
and,  in  the  event  of  failure  to  pay  the  same,  to  grant  warrant  to  im- 
prison the  said  James  Sharp  Tague  for  such  period,  not  exceeding 
sixty  days,  as  your  Lordship  shall  fix^  unless  paid  before  the  expira- 
tion of  such  period,  or  to  decern  or  adjudge  the  said  James  Sharp 
Tague  to  be  imprisoned  in  the  common  gaol  or  house  of  correction  of 
Dumbarton,  and  for  such  period,  not  exceeding  sixty  days,  as  to  your 
Lordship  may  seem  proper,  and  grant  warrant  to  imprison  him  ac- 
cordingly. 

The  suspender,  having  been  brought  to  trial,  was 
convicted,  and  sentenced  to  thirty  days'  imprisonment. 

The  proceedings  before  the  Sheriff  were  in  the  sum  - 
mary  form  authorised  by  9th  Geo.  IV.  c.  29,  sects.  19 
and  20.^ 


^  Sect.  1 9  enacts,  '  That  in  the  prosecution  of  criminal  offences  be- 
'  fore  Sherififl  of  counties  in  Scotland,  where  the  prosecutor  shall  in 
^  his  libel  conclude  for  a  fine  not  exceeding  £10,  together  with  ex- 
'  penses,  or  for  imprisonment  in  gaol  or  bridewell  not  exceeding  sixty 
'  days,  ....  it  shall  and  may  be  lawful  to  proceed  to  try  such 

*  offences  in  the  easiest  and  most  expeditious  manner,  without  the 
'  pleadings  or  evidence  being  reduced  into  writing :  Provided  always, 

*  that  a  record  shall  be  preserved  of  the  charge  and  of  the  judgment, 
'  including  the  names  of  the  witnesses  examined  on  oath,  unless  where 
'  the  accused  pleads  guilty,  which  shall  be  made  to  appear ;  and  the 
'  said  record  shall  also  set  forth,  if  the  prosecutor  or  accused  party 
*"  desire  it,  any  offer  of  proof  made  by  either  of  those  parties,  and  re- 

*  fused  to  be  admitted ;  and  likewise,  if  so  desired,  any  objections  to 
'  the  admissibility  of  evidence  sustained  or  repelled  by  the  Court.' 

Sect  20  enacts,  *  That  the  Sheriff  so  trying  any  such  offence  shall 

*  preserve  a  note  of  the  evidence  taken  by  him  on  such  trial,  and 
'  shall  exhibit  the  same  or  a  certified  copy  thereof,  in  case  the  same 
^  should  be  called  for  by  the  Court  of  Justiciary.' 

VOL.  V.  N 
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No.  16.        The  suspender^  having  been  imprisoned^  brought  this 
Smith.*    note  of  suspension  and  liberation. 


HighCourt.     He  argued — ^The  respondent  was  not  entitled  to  limit 
1865. '    the  penalty  prayed  for  in  his  complaint^  so  as  to  make 

Snspeiitton.  the  Summary  procedure  of  9th  Geo.  lY.  c.  29  applicable 
to  the  case.  He  was  bound  to  bring  under  the  view  of 
the  Sheriff  all  the  alternatives  of  punishment  which 
might  be  imposed  under  the  Statute — Thomson  v.  Ward- 
law,  January  23,  1865,  Irvine,  vol.  v.  p.  45.  In  any 
case  he  was  not  entitled  to  omit  all  mention  of  '  hard 
'  labour,'  which  was  an  element  of  the  statutory  penalty 
— Fergtison  v.  Thow,  June  30,  1862,  Irvine,  vol.  iv. 
p.  196. 

Answered  for  the  respondent — ^There  was  nothing 
either  in  the  Statute  or  at  common  law  to  prevent  the 
prosecutor  from  limiting  the  prayer  of  his  complaint  in 
the  way  he  had  done  here.  The  limitations  in  the  pre- 
sent case  were  all  in  favour  of  the  suspender.  The  cases 
of  Thomson  v.  Wardlaw  and  Ferguson  v.  Thow  did  not 
apply.  The  section  of  the  Poor-Law  Act  founded  on 
was  quoted  in  the  complaint,  so  that  the  Sheriff  had 
its  provisions  fully  brought  under  his  notice.  *  Hard 
'  labour,'  under  that  section,  was  not  an  essential  part 
of  the  statutory  penalty. 
At  advising — 

Lord  Cowan. — ^This  is  an  important  objection,  and 
one  which  the  Court  thought  it  right  to  take  time  to  con- 
sider. After  fuU  investigation,  I  have  come  to  be  of 
opinion  that  the  objection  cannot  be  sustained.  The 
80th  section  of  the  Poor-Law  Act  gives  an  absolute 
power  of  prosecuting  complaints  of  this  kind  to  the  in- 
spector of  poor  of  the  parish.  As  he  might  certainly 
have  abstained  from  bringing  a  complaint  altogether,  I 
do  not  think  that  there  can  be  any  objection  to  his 
limiting  the  prayer  for  punishment  to  a  fine  of  £10, 
and  to  imprisonment  not  exceeding  sixty  days.  This 
does  not  make  the  complaint  objectionable  in  its  terms. 
But  then  it  is  said  that  the  complaint  excluded  from 
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the  view  of  the  Sheriff  the  discretionary  power  which   ^^'^^ 
he  had  under  the  Statute  of  annexing  hard  labour  to  a   S'P'^- 
sentence  of  imprisonment.    At  one  time  this  appeared  ^^^J'** 
to  me  to  be  an  important  objection.     But  I  am  now     ises. 
satisfied  that  the  omission  to  say  anything  about  hard  Suspennon- 
labour  in  the  prayer  did  not  mislead  the  Sheriff^  be- 
caose^  in  the  body  of  the  complaint^  the  80th  section 
of  the  Poor- Law  Act  was  set  forth  at  length. 

The  question  thus  only  remains^  whether,  in  limiting 
the  prayer  of  the  complaint,  the  prosecutor  affected  the 
mterests  of  the  suspender,  by  excluding  any  review, 
which  would  otherwise  have  been  competent,  of  the 
proceedings  taken  against  him.  Looking  to  the  provi- 
sions of  the  9th  Geo.  lY .  c.  29, 1  am  satisfied  that  there  is 
no  room  for  that  contention.  Had  the  prayer  of  the 
complaint  not  been  restricted,  the  prosecution  would 
have  been  conducted  under  the  18th  section  of  that  Act. 
As  it  was,  the  proceedings  were  regulated  by  the  19th 
and  20th  sections.  But  none  of  these  sections  do  more 
than  regulate  the  form  of  procedure.  They  do  not 
touch  the  finality  of  the  judgment.  And  it  was  just  as 
open  to  this  party  to  have  brought  up  the  case  for  re- 
view, as  if  the  evidence  had  been  taken  down  ad  longum 
in  writing.  I  cannot  see,  therefore,  that  the  suspender 
can  complain  that  the  present  proceedings  have  put  him 
to  any  hardship.  I  am  therefore  for  refusing  this  sus- 
pension. 

Lord  Deas. — I  have  no  doubt  that  the  Statute  9  th 
Geo.  IV.  is  applicable  to  statutory  as  well  as  to  common 
law  offences,  and  to  the  Statutes  passed  subsequent  as 
well  as  prior  to  its  date,  if  there  is  nothing  in  these 
Statutes  to  exclude  that  view.  The  condition  upon 
which  the  form  of  process  authorised  by  9th  Geo.  IV. 
c.  29,  may  be  resorted  to,  is,  that  the  prosecutor  shall, 
in  his  libel,  conclude  for  the  penalties  of  fine  and  impri* 
somnent  only  to  a  certain  extent. 

I  do  not  think  it  is  for  us  to  inquire  into  the  conse- 
quences of  that  enactment.     Even  supposing  it  were  to 
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Nn   Ifi 

Taguei.  exclude  or  limit  the  review  of  this  Court,  that  would  be 
^™**^    no  ground  for  not  giving  effect  to  the  enactment. 


!fane  "o!*  I^^  regard  to  the  other  point  raised  by  this  objection, 
1866.  the  view  I  take  is  that  hard  labour,  as  expressed  in  the 
suspenaioD.  gQ^j^  scction  of  the  Poor- Law  Act,  is  additional  punish- 
ment. It  is  not  expressed  as  in  the  Statute  in  Ferguson 
V.  Thow,  so  as  to  be  a  necessary  part  of  the  statutory 
penalty.  I  do  not  think,  therefore,  that  the  prosecutor 
here  was  bound  to  conclude  for  a  sentence  of  imprison- 
ment with  hard  labour. 

The  Lord  Justice- General. — ^I  concur  in  the  result 
arrived  at  by  your  Lordships.  I  take  the  same  view  of 
the  Statute  9th  Geo.  IV.  as  taken  by  Lord  Deas.  The 
present  case  appears  to  me  to  be  clearly  distinguish- 
able from  Thomson  v.  Wardlaw,  and  I  do  not  wish 
to  trench  in  the  least  upon  the  judgment  which  was 
then  pronounced.  In  that  case  there  was  a  disr^ard  of 
a  clear  direction  of  the  Statute  under  which  the  prose- 
cution took  place,  and  also  a  disregard  of  what  it  was 
material  for  the  accused  to  have  observed.  I  do  not 
think  that  we  have  these  elements  here. 

Suspension  refused,  with  expenses. 

J.  Lkubmam,  W J3.— C.  &  A.  DovoL4Sy  W.S<— Agento. 


Present, 

^^y  }^'  The  LOBD-J08TICB-6£NEIULL. 

1865. 

Lords  Deas  and  Ardmuxan, 
Hbb  Majesty's  Advocate — Oifford^  A.D. — Thorns^  A.D, 

AGAINST 
BiABQARET  MiLLS — A»  BlcOT, 


Theft — Indictment — Relevancy. — A  charge  of  theft  of  a  bank-note 
delivered  to  the  panel  for  the  parpose  of  being  changed  found  irre- 
levant, in  respect  that  it  was  not  clearly  set  forth  that  the  panel 
failed  to  give  the  change  to  the  owner. 
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Margaret  Mills  was  charged  with  the  crime  of  theft,  mI^J^]^ 
aggravated  by  previous  conviction  of  theft; —  Miiia. 

High  Court 
Ik  80  fab  as,  od  the  24th  or  25th  day  of  May  1865|  or  on  one  or    July  lo. 

other  of  the  daya  of  that  month,  or  April  immediately  preceding,  or  ^^^^* 
of  June  immediately  following,  in  or  near  the  dwelling-house  or  other  Theft,  &e. 
premises  situated  in  or  near  Burnet's  Close,  High  Street,  Edinburgh, 
belonging  to  Robert  Glass,  Typefounder,  now  or  lately  residing  in  or 
near  East  Arthur  Place,  Edinburgh,  and  Mary  M^Intyre  or  Glass, 
wife  of  the  said  Robert  Glass,  or  one  or  other  of  them,  and  then  oc- 
cupied by  you  the  said  Margaret  Mills,  or  by  Mary  M'Lusky  or  Car- 
rol, now  or  lately  residing  in  or  near  College  Wynd,  Edinburgh,  or 
by  some  other  person  or  persons  to  the  prosecutor  unknown,  and  now 
or  lately  occupied  by  Jane  Deans  or  M^Kenzie,  a  widow,  residing 
there,  you  the  said  Margaret  Mills  having  received  from  AVilliam  Hair, 
farm-servant,  then  and  now  or  lately  residing  at  Ilarvieston,  Gore- 
bridge,  in  the  parish  of  Borthwick,  and  county  of  Edinburgh,  but  who 
at  the  time  of  your  emitting  the  declaration  after-mentioned  gave  his 
name  as  William  Johnston,  a  bank  or  banker's  note  for  five  pounds 
sterling,  for  the  purpose  of  being  changed  and  the  change  returned  to 
the  said  William  Hair,  otherwise  William  Johnston,  you  the  said 
Margaret  Mills  did,  then  and  there,  wickedly  and  feloniously,  steal  and 
theftuously  away  take  said  bank  or  banker's  note  fur  five  pounds 
sterling,  the  property  or  in  the  lawful  possession  of  the  said  William 
Hair,  otherwise  William  Johnston :  And  you  the  said  Margaret 
Mills  have  been  previously  convicted  of  theft. 

Blair,  for  the  panel^  objected  to  the  relevancy  of  the 
libel.  That  the  species  facti  set  forth  in  the  libel  did 
not  amount  to  the  crime  of  theft^  in  respect  that  while 
it  was  set  forth  that  the  panel  had  received  from  William 
Hair  *  a  bank  or  banker's  note  for  five  pounds  sterling, 
'  for  the  purpose  of  being  changed,  and  the  change  re- 
'  turned  to  the  said  William  Hair/  it  was  not  stated 
that  the  panel  had  not  given  the  change  to  the  said 
William  Hair. 

The  Lords  having  heard  counsel  hinc  inde  on  the 
foregoing  objection^  sustained  the  objection^  found  the 
libel  irrelevant  as  laid,  and  dismissed  the  libel  with  the 
panel  from  the  bar. 


Sept,  19. 
1865. 
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SOUTH    CIRCUIT. 

JEDBURGH. 

Judges — Lords  Cowan  and  Neatea. 

Haiq,  Appellant — Pringle^ 

AaAINBT 

Rodger,  Respondent — TkomSj 

AND 

Anderson,  Appellant — Pringle^ 

AGAINST 

Rodger,  Respondent — Thorns. 

Appeal — Sheriff  Court  Convictions — Statute  20th  and  218T 
Vict.  c.  148,  (The  Tweed  Fisheries  Act,  1858,  sec.  74.)  -Rele- 
vancy.— Objections  to  the  relevancy  of  two  complaints  ander  the 
Tweed  Fisheries  Acts  sustained,  and  the  convictions  following  there- 
on set  aside. 

1^0. 18.  These  appeals  were  taken  to  the  Circuit  Court  against 
^|er  '^^  convictions  obtained  in  the  SheriflF  Court  at  Selkirk, 
and  An-   at  the  instauco  of  the  Procurator-Fiscal  for  Selkirkshire. 

deraon  v.  .  . 

Roger,    founding  on  the  74th  Section  of  the  Tweed  Fisheries 
"a^^t^'fa*  Act  for  1857,  it  having  been  alleged  that  the  appellants 
1865.     had  in  their  possession  smolts,  or  the  young  of  salmon. 
Appeal.        The  two  cases  were  disposed  of  on  same  grounds. 

It  appeared  from  the  notes  of  the  Sheriff-Substitute 
as  recorded,  and  which  were  of  consent  of  parties  read 
by  the  Court,  that  the  appellants  were  found  in  the  act 
of  fishing  with  rod  and  line  when  the  smolts  were  dis- 
covered in  their  possession  ;  and  it  was  observed  that, 
in  these  circumstances,  the  complaint  ought  to  have 
been  laid  under  the  75th  section  of  the  Act,  which  pro- 
vides a  penalty  of  6d.  per  smolt  for  the  first  offence  of 
killing,  or  having  in  possession  smolts  '  taken  by  means 
'  of  the  rod  and  line,'  and  not,  as  it  was,  under  the  74th 
section,  which  provides  a  heavier  penalty  against '  Every 
'  person  who  wilfully  takes,  or  kills,  or  aids  or  assists  in 
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'  taking  or  killing  in  or  from  the  river  by  any  means,    2|\  *J- 
'  or  by  any  device,   (except  by  the  rod  and  line,)  or    ^^gjjv 
'  wilfully  sells,  purchases,  or  has  in  his  possession  any  denon «. 
'  smolt/  &c.  ^^' 


The  respondent  explained  that  the  Sheriff-Substitute  Sept  19.' 
had  understood  the  words  within  parenthesis  in  section 


74  to  apply  merely  to  the  clause  preceding  them,  and 
not  to  the  whole  section.  Consequently  he  had  not 
considered  them  as  applicable  to  the  possession  of  smolts, 
but  only  to  the  taking  of  them. 

Lord  Cowan  said  he  had  no  hesitation  in  holding 
that  the  words  '  except  by  rod  and  line'  applied  to  the 
whole  of  section  74,  especially  as  all  the  distinction  that 
existed  between  the  'two  sections  was  evidently  due  to 
the  distinction  between  the  methods  by  which,  smolts 
might  be  captured,  the  rod  and  line  being  of  all  imple- 
ments the  least  objectionable.  He  held  that  where  a 
man^  as  in  the  case  before  the  Court,  was  found  with  no 
other  implement  than  a  fishing-rod,  and  with  smolts  in 
his  basket,  it  was  sufficiently  clear  that  the  smolts  had 
been  taken  by  rod  and  Une  ;  nevertheless,  if  a  prosecutor 
laid  a  complaint  under  section  74,  it  was  incumbent  upon 
him  to  libel  and  to  prove  a  statement  that  they  had 
been  taken  by  some  other  means.  No  such  statement 
had  been  libelled,  nor  was  it  proved  de  facto  that  the 
smolts  in  question  were  taken  otherwise  than  by  rod  and 
line. 

Lord  Neaves  concurred,  and  remarked  besides  that 
the  prosecutor  ought  to  have  libelled  the  smolts  as 
having  been  taken  out  of  the  river  Tweed,  or  one  of  its 
tributaries,  since  the  complaint  was  laid  under  the  local 
Act  for  the  Tweed. 
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Sept.  27. 

1K65. 


WEST    CIRCUIT. 


AYR. 


JtM^e— Lord  Nbavbs. 


Alexander  Baird,  Appellant — Maclean, 


AGAINST 


No.  19. 

Baird  «. 

Rose. 

Ayr. 

Sept  27. 

1865 

Appeal 


Hamilton  Rose,  Respondent — Thonu, 

Appeal — Statute  27th  and  28th  Vict.  c.  53,  Summary  Procedure 
(Scotland)  Agt^-P&ocebs — Remit  to  Amend  Complaint. — Com- 
plaint against  a  publican  for  breach  of  certificate,  which  held^  on  appeal 
to  the  Circuit  Court  of  Justiciary,  not  to  be  in  conformity  with  the 
form  directed  by  the  Summary  Procedure  (Scotland)  Act,  and  re- 
mit made  to  the  Justices  to  direct  its  amendment 

Alexander  Baird^  a  publican  in  Dalmellington,  was 
tried  before  the  Justices  of  the  Peace  for  the  county  of 
Ayr^  upon  the  following  complaint,  bearing  to  have 
been  presented  'under  the  Summary  Procedure  Act, 
'  1864  :'— 

That  Alexander  Baird,  ....  who  holds  a  certificate  for  the  sale 
of  exciseable  liquors  ....  has  contravened  the  Act  25th  and  26th 
Vict.  cap.  35,  entitled  '  An  Act  for  the  Regulation  of  Public-houses 
*  in  Scotland,'  in  so  far  as  on  the  16th  day  of  April  1865,  or  aibwt 
that  iimej  being  a  Sunday,  the  said  Alexander  Baird  did  keep  open 
bouse  ....  for  the  sale  of  such  liquors,  or  '  sell  or  give  out  there- 
from' to  two  persons  named,  '  one  gill  or  other  measure  of  whisky  and 
'  one  quart  or  other  measure  of  ale,' — they  not  being  lodgers  or  bona 
Jlde  travellers,  and  such  offence  is  the  first  offence. 

May  it  therefore  please  your  Honours  to  grant  warrant  to  cite  the 
said  Alexander  Baird  to  appe«r  before  you  to  answer  to  this  oom- 
plaint,  and  thereafter  to  convict  him  of  the  aforesaid  contravention, 
and  to  adjudge  him  to  suffer  the  penalties  provided  by  the  said  Act 

Having  been  convicted  (5th  June  1865),  he  appealed 
to  the  Circuit  Court  on  the  following  grounds  : — (1.) 
That  the  prosecutor  had  taken  undue  latitude  in  libel- 
ling the  time  when  the  offence  was  committed  ;  and  (2.) 
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that  although  the  complaint  bore  to  be  under  the  Sum-    go^  i*. 
mary  Procedure  Act,  the  requirements  of  that  Statute     Roae. 
had  not  been  complied  with  ;  and  in  particular,  that  the  ^^y% 
complaint  was  not  in  conformity  with  schedule  A,  No.    i865. 
2  (the  form  applicable  to  the  case),  in  so  far  as  it  did  not  AppMi. 
contain  a  short  statement  of  '  the  nature  of  the  forfei- 
ture or  penalty  and  the  alternative" —  Thomson  v.  Ward- 
law,  High  Court,  Jan.  23,  1865,  Irvine,  vol.  v.  p.  45. 

Answered  for  the  respondent,  (the  procurator-fiscal) : 
The  time  libelled  was  sufficiently  specific.  It  was 
limited  by  the  introduction  of  the  words  'being  a 
'  Sunday.*  The  requirements  of  the  Summary  Proce- 
dure Act  had  been  substantially  adhered  to.  Even  if 
the  complaint  were  informal,  the  appellant  ought  to 
have  stated  his  objections  before  the  Justices — (Summary 
Procedure  Act,  sect.  14.)  They  were  too  late  now.  At 
all  events,  th^  proper  course  was  to  direct  the  complaint 
to  be  amended  (Summary  Procedure  Act,  sec  33.) 
The  following  interlocutor  was  pronounced  :— 
'  27th  September  1865. — Having  heard  parties'  procu- 
rators. Lord  Neaves  repels  the  first  plea  in  the  appeal ; 
sustains  the  second  plea,  and  recalls  the  whole  sentence 
complained  of,  and  whole  procedure  subsequent  to  and 
including  the  judgment  of  5th  June  1865  :  Remits 
to  the  Justices  to  direct  an  amendment  to  be  made 
upon  the  complaint  so  as  to  bring  it  to  a  conformity 
with  the  form  No.  2  of  Schedule  A  of  the  Summary 
Procedure  Act  1864,  and  thereafter  to  proceed  with 
the  complaint  according  to  justice  :  Authorizes  the 
Clerk  to  the  Justices  of  the  Peace  to  deliver  up  the 
consigned  money  in  reference  to  this  appeal,  and 
decerns.' 
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GLASGOW. 
Oct  4.  Judge — Lord  Abdmillan. 

1865.  ^ 

Her  Majesty's  Adyocate — Bum  Murdoch  A.D. 

AGAINST 

Mary  Baird  or  Downie — Mair — Buntine. 

Evidence — Admissibility  of — In  a  trial  for  cbild-murder,  one  of  the 
Crown  witnesses  having  stated  that  on  one  ooeasion  she  had  writ- 
ten a  letter  to  the  dictation  of  the  panel,  containing  statements  as  to 
the  paternity  of  her  child,  the  Advocate- Depute  proposed,  without 
leading  evidence  that  the  letter  was  irrecoverable,  to  ask  the  witness 
what  the  panel  had  told  her  to  write.     Question  held  competent. 

The  panel  was  charged  with  child-murder. 
No.  20.        In  the  course  of  the  trial  one  of  the  Crown  witnesses 

Mftry 

Downie.    (a  Mrs.  FuUertou)  stated^  that  on  an  occasion  prior  to 
Glasgow,  the  birth  of  the  child  said  to  have  been  murdered,  she 

Oct.  4.  ,  , 

1865.     had  written  a  letter  to  the  dictation  of  the  panel  (who 
Miwdep.  ^o^ld  not  write)  containing  statements  as  to  the  pater- 
nity of  the  child. 

The  Advocate-Depute  proposed  to  ask  thp  witness 
what  the  panel  had  told  her  to  write. 

The  panel's  counsel  objected  to  the  question^  on  the 
ground  that  the  statement  in  question  having  been  com- 
mitted to  writing,  it  was  incompetent  to  prove  the  con- 
tents of  the  letter  otherwise  than  by  the  production  of 
the  letter  itself^  more  especially  as  no  evidence  had  been 
led  that  the  letter  was  beyond  the  reach  of  the  Crown. 

The  Advocate-Depute^  in  reply,  contended  that  the 
statement  made  by  the  panel  of  what  she  wished  the  wit- 
ness to  write  was  good  evidence  ;  and  that  the  fact  of  this 
statement  being  embodied  in  a  letter  was  of  no  im- 
portance. 

The  Court  held  that  the  question  was  competent,  on 
the  grounds  that  it  was  not  the  contents  of  the  letter 
that  the  Crown  desired  to  prove,  for  in  that  case  the 
letter  itself  was  certainly  the  only  competent  evidence, 
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but  the  statement  made  to  the  witness  by  the  prisoner.    ^  ^' 
That  statement  could  have  been  proved  in  evidence  Po^'^Me- 
had  the  letter  never  been  written  by  the  witness  ;  and  ^^^^' 
the  fact  that  the  witness  had  written  the  letter  did  not     ^^^^' 
effect  the  competency  of  proving  the  verbal  instructions  ^^^^ 
to  write  it^  though  the  absence  of  the  letter  might  im* 
pair  the  value  of  the  evidence.    The  Court  had  already 
in  this  case  refused  to  admit  proof  of  the  contents  of  a 
letter  addressed  to  the  prisoner^  but  not  produced  or 
shown  to  be  destroyed  or  not  to  be  recoverable  ;  but  the 
question  now  raised  was  a  different  one^  and  the  Court 
was  of  opinion  that  the  words  of  the  prisoner  herself  to 
this  witness  could  not  be  excluded. 


Judge — Lord  Ardmillan. 
William  Olbm,  Appellant — McLean* 

AGAINST 

Arthur  Colquboun  and  Others,  Respondents — B.  V.  CampbeU, 

Appeai^ — Salmon- Fisheries  (Scotland)  Act,  1862,  sects.  11  and 
27 — Process — Plea  in  bar  of  Trial — Bbm  judicata — A  complaint 
presented  to  Justices,  contained  two  charges  of  contravention  of  the 
llih  section  of  the  Salmon  Fisheries  (Scotland)  Act,  1862— one 
under  the  Ist,  and  the  other  under  the  4th  suh-section.  In  bar  of  trial 
the  accused  pleaded  res  judicaUi^  in  respect  they  had  already  been 
tried  and  convicted  on  the  same  q^ecies  facti,  under  the  27  th  section 
of  the  Act  The  Justices  dismissed  the  complaint — Heldf  on  ap- 
peal to  the  Circuit  Court,  that  the  complaint,  so  £Eur  as  laid  on  the 
4th  sub-section,  was  not  excluded  by  the  previous  proceedings,  but 
that  quoad  uUra  it  had  rightly  been  dismissed. 

WiLUAM  Glen^  fish- watcher  to  Sir  James  Colquhoun  ^o.  2). 
of  Luss,  presented  a  complaint  to  the  Justices  of  the  co?quho« 
Peace  for  Dumbartonshire  against  Arthur  Colquhoun^  GXnMgaw. 
Printer  in  Paisley,  and  three  other  persons,  setting  forth  ^^^l] 
that  they  had  contravened  the  Salmon-Fisheries  (Scot-  ^^^ 
land)  Act,  1862  (25th  and  26th  Vict.  c.  97)— 


OII]|« 
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No.  21.         lif  80  FAR  AS,  (1.)  between  the  boars  of  twelve  and  one  o'clock  on 
ColquhouQ.  ^^^  morning  of  Monday,  the  17tb  day  of  July  1865.  or  about  that 
oiaseow.    ^""^  being  during  the  weekly  close-time,     .     .     .     they  fi&hed  for 
Oct.  6.     or  took  salmon,  grilse,  sea- trout,  bull-trout,  smoults,  parr,  or  other 
.^_ll^  migratory  fish  of  the  salmon  kind,  by  means  of  a  boat  and  net,  being 
Appeal     otherwise  than  by  rod  and  line,  from  the  river  Clyde,  at  or  near  the 
bank  or  shot,  commonly  called  '  the  Barrel,'  or  at  or  near  the  bank  or 
shot,  commonly  called   *  the  Sandhead ,'     .     .     .     and  (2.)  on  the 
said  17  th  day  of  July  1865,  they  did,  at  or  near  one  or  other  of  the 
said  banks  or  shots,  fish  for  salmon,  grilse,  &c.,  with  a  net  having  a 
mesh,     .     .     .     contrary  to  a  bye-law  of  the  Commissioners  there- 
in recited. 

The  respondents  having  been  apprehended  and  charged 
under  the  above  complaint^  the  following  preliminary 
objections  were  stated  on  their  behalf : — (1.)  Res  judi- 
cata, in  respect  that  the  respondents  had  already  been 
tried  and  convicted  upon  a  complaint  to  the  Justices  of 
the  Peace  for  the  county  of  Dumbarton,  of  having  con- 
travened  the  27th  section  of  Hhe  Salmon- Fisheries  (Scot- 
'  land)  Act,  1862,  in  so  far  as  they,  '  being  four  persons 
'  acting  in  concert,  or  being  together  or  in  company, 
'  were  found  at  a  quarter-past  twelve  o'clock  on  the 
'  morning  of  Monday,  the  17th  day  of  July  1865,  or 
'  about  that  time,  being  between  the  expiration  of  the 
'  first  hour  after  sunset  on  Sunday,  the  16th  day  of 
'  July  and  year  last  mentioned,  and  the  beginning  of 
^  the  last  hour  before  sunrise  on  the  following  morning, 
'  upon  the  river  Clyde,  at  or  near  the  bank  or  shot, 
'  commonly  called  *  the  Barrel,'  with  intent  illegally  to 
'  take  or  kill  salmon,  grilse,  &c.,  and  having  in  their 
*  possession  a  net  and  boat  with  such  intent  as  afore- 
'  said  ; '  and  (2.)  that  it  was  incompetent  to  include  two 
contraventions  of '  the  Salmon-Fisheries  (Scotland)  Act, 
'  1862,'  in  one  complaint. 

The  Justices,  in  respect  of  these  objections,  dismissed 
the  complaint. 

Glen  appealed  to  the  Circuit  Court  of  Justiciary. 

The  case  was  heard  before  Lord  Ardmilian  at  Glas- 
gow on  October  6th  1865. 
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The  appellant  argued —  No.  21. 

The  plea  of  res  judicata  did  not  apply.     The  oflTences  Coiquhomi. 
charged  in  the  present  complaint^  which  was  founded   Glasgow. 
on  the  Ist  and  4  th  subdivisions  of  the  11th  section  of     ites." 
the  Act,  were  independent  of  and  distinct  from  the  of-  "ipp^jT 
fence  created  by  the  27th  section.     It  would  have  been 
competent  to  charge  all  these  oflfences  in  a  single  com- 
plaint^  and  it  was  equally  competent  to  charge  them  in 
separate  complaints — GaRoway  v.  Somerville,  Glasgow, 
Oct.  5, 1863,  Irvine,  vol.  iv.  p.  444. 

At  the  conclusion  of  the  appellant's  argument.  Lord 
Ardmillan  said  he  was  clearly  of  opinion  that  the 
Justices  had  done  right  to  dismiss  the  complaint,  in  so 
far  as  regarded  the  first  charge  contained  in  it.  His 
Lordship  therefore  directed  the  respondents'  counsel  to 
confine  his  argument  to  the  competency  of  the  second 
charge. 

It  was  argued  for  the  respondents — 

The  present  complaint  was  founded  on  precisely  the 
same  species  facti  as  that  under  which  the  respondents 
had  been  already  tried  and  convicted.  The  prosecutor 
was  not  entitled  thus  to  split  his  charges.  If  he  brought 
a  complaint  founded  upon  one  legal  aspect  of  the  facts, 
he  must  he  held  to  have  abandoned  every  other.  Fur- 
ther, the  charge  in  the  first  complaint  was  the  having  a 
net  with  intent  to  fish  for  salmon  ;  in  the  present  com- 
plaint it  was  the  completed  act  of  fishing  with  the  same 
net.  This  mode  of  charging  wajsi  as  incompetent  as  it 
would  be  to  prosecute  a  panel  for  assault  with  intent  to 
kill,  and  after  obtaining  a  conviction,  to  make  the  same 
facts  the  foundation  of  a  charge  of  murder. 

The  following  interlocutor  was  pronounced  : — 

*  Finds  that  the  complaint  mentioned  in  the  appeal, 
'  in  so  far  as  laid  on  the  4  th  sub-section  of  the  11th 
'  section  of  the  Salmon-Fisheries  (Scotland)  Act,  1862, 
'  for  the  alleged  use  of  a  net  with  an  unlawful  mesh,  is 
*  not  excluded  by  the  previous  proceedings  nor  by  the 
'  plea  of  res  judicata :  Therefore,  to  that  extent,  sus- 
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tains  the  appeal,  recalls  the  deliverance  of  judgment 
complained  of,  and  remits  to  the  Justices  of  Peace  of 
Dumbartonshire  to  proceed  to  hear  and  dispose  of  the 
complaint  according  to  justice  :  Quoad  tdtra  dismisses 
the  appeal,  and  affirms  the  deliverance  or  judgment 
complained  of:  Finds  the  appellant  entitled  to  ex- 
penses subject  to  modification  ;  modifies  the  same  to 
£4,  4s./  &c. 


Not.  20. 
1865. 


HIGH   COURT. 


Present. 

Lord-Justice-Clerk. 
Lords  Cowan  and  Jeryiswoode. 
William  Craio,  Suspender — W.  M.  Thomson — ScoU. 

AGAINST 

Tab  Great  North  of  Scotland  Railway  Compant,  Respondents — 

SoL'Qen.  Young — Watson. 


No.  22. 

Craig  9. 

The  Great 
North  of 
Scotland 
Kail  way 

Company. 

High  Court 

Not.  20. 

1865. 


Suspension — Sentence — Railway — By  one  of  the  bve-Iaws  of  a 
Railway  Company,  every  passenger  was  required,  under  a  penalty 
of  Ibrty  shillings,  to  deliver  up  his  ticket  before  leaving  the  Com- 
pany's premises,  or  else  to  pay  the  fare  from  the  place  whence  the 
train  originally  started.  In  a  prosecution  founded  on  this  bje-law, 
the  Sheriff  convicted  the  accused  'of  having  Cetiled  to  deliver  up 
*  his  ticket,'  but  said  nothing  about  his  having  refused  to  pay  the 
fjEure.    The  Court  suspended  the  sentence. 


This  was  a  suspension  of  a  sentence  pronounced  in 
the  SheriflT-Court  of  Aberdeenshire,  on  a  complaint  at 
the  instance  of  the  respondents,  with  concurrence  of  the 
Procurator-fiscal. 

The  complaint  set  forth  that  the  suspender  '  has  been 
Snspension.  c  guilty  of  a  coutraventiou  of  the  bye-laws  of  the  said 
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Great  North  of  Scotland  Bailway  Company/  made  in  J*«:  ^• 
pursuance  of  the  provisions  contained  in  the  Act  of  The  Great 

North  of 

Parliament,  8th  and  9th  Vict.  c.  33,  entitled  '  The   Scotland 
Railway  Clauses  Consolidation  (Scotland)  Act  1845/  c^jl^y. 
in  so  far  as,  on  Tuesday  the  20th  day  of  June  last  High  Court. 
(1865),  he  did  travel  on  the  Great  North  of  Scotland  ^JJis®' 
Railway  from  the  Grange  station,  or  from  one  of  the  saapenaioa. 
Stations  North  of  Huntly,  to  the  Huntly  station  by 
the  train  which  left  Keith  that  evening  at  twenty 
minutes  past  six  o'clock,  without  having  paid  his  fare, 
and  obtained  a  ticket,  or  at  all  events,  he  failed  to  pro- 
duce or  deliver  up  his  ticket  to  the  station-master  or 
ticket-collector  at  Huntly,  or  to  pay  the  fare,  although 
required  by  both  these  officers  of  the  Company  to  do 
so,  whereby  the  said  William  Craig  has  forfeited  to 
your  Qomplainers  a  sum  not  exceeding  forty  shillings 
sterling,  besides  expenses ;  or  otherwise  the  said  William 
Craig  has  been  guilty  of  a  contravention  of  the  Act  of 
Parliament,  3d  and  4th  Vict.  c.  97,  entitled  '  An  Act 
for  Regulating  Railways,'  in  so  far  as,'  etc. 
The  proceedings  took  place  under  the  Summary  Pro- 
cedure (Scotland)  Act,  1864. 

The  Sheriflf-substitute  (Watson)  pronounced  the  fol- 
lowing sentence  : — '  In  respect  of  the  evidence  adduced, 
'  convicts  the  said  William  Craig  of  the  contravention 
'  first  charged,  of  having  failed  to  deliver  up  his  ticket ; 

^  The  7th  bye-law  of  the  Railway  Company  was  in  these  terms — 
No  passenger  will  b^  allowed  to  enter  any  carriage  used  on  the 
railway,  or  to  travel  therein  upon  the  railway,  without  having  first 
paid  his  fare  and  obtained  a  ticket.  Each  passenger  on  payment 
of  his  fare  will  be  furnished  with  a  ticket  specifying  the  class  of  car- 
riage, and  the  distance  for  which  the  fare  is  paid ;  which  ticket  such 
passenger  is  to  show  when  required  by  the  guard  in  charge  of  the 
train,  and  to  deliver  up  before  leaving  the  company's  premises,  upon 
demand,  to  the  guard  or  other  servant  of  the  company  duly  author- 
ised to  collect  tickets.  Any  passenger  not  producing  or  delivering 
up  his  ticket  as  aforesaid  will  be  required  to  pay  the  fare  from  the 
place  whence  the  train  originally  started ;  and  in  default  of  payment 
Ihereol^  shall  forfeit  and  pay  a  sum  not  exceeding  forty  shillings. 
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No.  22.    <  and  therefore   adjudges  him  to  forfeit  au.'  pay  the 

The  Great  '  8um  of  foftj  shillings  of  penalty,  with  the  sum  of 

Scotland  '  £4:,  3s.  1  Od.  of  expensos,  and  in  default  of  immediate 

Company.  '  payment  thereof,  adjudges  him  to  be  imprisoned  in  the 

High  Court. '  prison  of  Aberdeen  for  the  period  of  ten  days  from  the 

^u'es!^'  '  date  of  his  imprisonment,  unless  the  said  suras  shall 

Siupension. '  ^  soouer  paid  ;  and  grants  warrant/  etc. 

The  suspender  being  threatened  with  imprisonment, 
brought  this  suspension. 

He  argued — The  sentence  did  not  meet  or  deal  with 
the  contravention  of  the  bye-law  charged.  For  any- 
thing that  appeared,  there  might  have  been  evidence 
before  the  Sheriff  that  the  suspender  had  not  refused  to 
pay  the  fare ;  and  in  that  case  the  Sheriff  was  not  en- 
titled to  convict.  It  might  even  be  that  the  Sheriff 
thought  that  the  bye-law  was  contravened  by  the  mere 
failure  to  produce  a  ticket  when  required  by  the  officers 
of  the  Railway. 

For  the  respondents — It  was  not  disputed  here  that 
the  complaint  was  well  framed.  The  meaning  of  the 
sentence  was  that  the  suspender  was  guilty  of  contra- 
vening the  bye- law.  The  words  'of  having  failed  to 
'  deliver  up  his  ticket,'  were  added  merely  for  the  pur- 
pose of  indicating  the  particular  phase  of  the  offence 
which  the  Sheriff  found  to  have  been  proved.  It  was 
not  necessary  that  the  offence  should  be  fully  and 
accurately  described  in  the  conviction.  It  was  sufficient 
if  the  conviction  left  no  room  for  doubt  as  to  which 
part  of  the  complaint  was  found  proven  against  the 
accused.  In  any  view,  this  was  a  matter  of  form,  and 
fell  under  the  provision  in  section  33  of  the  Summary 
Procedure  Act. 

The  Lord  Justice-Clerk. — This  complaint  contains 
two  distinct  charges — one  of  contravention  of  the  bye- 
laws  of  the  Railway  Company,  and  the  other  of  contra- 
vention of  the  Act  3d  and  4th  Vict.  c.  97,  entitled  '  An 
'  Act  for  r^ulating  Railways.' 
With  regard  to  the  second  charge,  there  is  no  question 
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before  us,  because  the  complainer  has  not  been  convicted  cnUg  t 
of  that  offence.  NorST 

The  first  chars^e  divides  itself  into  two  branches — ^in  Scotland 

^  Railway 

other  words,  the  complaint  sets  out  that  the  contraven-  Compaiiy. 
tion  in  question  was  incurred  in  one  or  other  of  two  uigh  Court 
ways,  either  by  travelling  on  the  Railway  without  pay-     ises.  ' 
ing  the  fare  and  obtaining  a  ticket,  or  by  failing  to  pro-  SuspensUm. 
duce  or  deliver  up  the  ticket,  or  to  pay  the  fare  when 
required  to  do  so  ;  and  it  is  concluded  that  in  respect  of 
this  contravention,  in  either  mode  committed,  the  com- 
plainer has  incurred   a  penalty  not  exceeding  forty 
shillings. 

The  sentence  complained  of  convicts  the  suspender 
'  of  the  contravention  first  charged,'  but  then  follow  the 
words — '  of  having  failed  to  deliver  up  his  ticket.'  The 
question  is  whether  that  is  a  good  conviction,  under  the 
coDiplaint,  or  under  the  bye-law  on  which  the  complaint 
is  founded.  I  am  very  clearly  of  opinion  that  it  is  a 
bad  sentence.  The  first  alternative  of  the  charge  does 
not  seem  to  be  within  the  bye-law  at  all,  but  that  is 
probably  not  of  much  consequence.  The  second  alter- 
native is  within  the  bye-law,  which  distinctly  states  the 
offence  to  consist  in  a  passenger  not  delivering  up  his 
ticket,  and  at  the  same  time  not  paying  his  fare  when  re- 
required  to  do  so  by  the  railway  officials.  These  two 
things — ^the  failure  to  produce  a  ticket,  and  the  refusal 
to  pay  the  fare — ^must  concur  before  the  offence  is 
constituted.  But  the  Sheriff  in  this  sentence  convicts 
the  accused  '  of  having  failed  to  deliver  up  his  ticket,' 
without  saying  anything  about  refusing  to  pay  his  fare. 
There  may  be  a  doubt  whether  the  Sheriff  did  not  mean 
the  preposition  'of  to  stand  for  'by.'  In  that  case 
I  think  the  conviction  is  clearly  bad  in  law.  But  sup- 
posing the  preposition  '  of '  to  be  used  in  its  own  pro- 
per meaning,  and  not  as  equivalent  to  '  by,'  then  also 
the  conviction  is  bad  in  law,  because  the  accused  is 
convicted  of  what  is  not  an  offence  at  all. 

I  do  not  think  this  is  a  matter  of  form,  falling  under 

VOL.  Y.  o 
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No.  22.  the  operation  of  the  33rd  section  of  the  Summary  Pro- 
The  Great  ceedure  Act,     I  think  it  is  a  matter  of  substance,  be- 

Scotland  cause  it  may  be  that  the  Sheriff  did  really  think  that 
cTp::^.  failure  to  deliver  up  a  ticket  was  an  offence  under  the 
HitthCourt  bye- law  in  question. 

186^'       ^  ^^  therefore  for  suspending  the  sentence. 
saspmaxm.     LoRBS  CowAN  and  Jeryiswoode  concuned. 

Sentence  suspended. 

DaTID  MiLNBy  S.S.C,r-^OHlf  Hsif BTj|SJS<C.— AgCDtS. 


Robert  Buist,  Suspender*— Fnuer — Mair. 

AGAINST 

Thomas  Linton,  Respondent — SoL-Cfen.  Tounff — D,  Mackenzie. 

Suspension — Complaint — Relet anct — A  complaint  in  the  Polioe 
Court  of  Edinburgh  set  forth  that  the  accused  (a  cattle-salesman) 
did,  within  the  premises  occupied  by  him,  *  annoy  and  interrupt ' 
two  inspectors  of  markets,  '  and  did  use  opprobrious  epithets  to- 
'  wards  them,  whereby  they  were  annoyed  and  disturbed  * — Hdd 
that  the  complaint  contained  no  aUegation  of  any  o£fenoe,  either 
statutory  or  at  common  law;  and  oonyjction  proceeding  thereon 
suspended. 

The  suspender  was  charged  before  the  Police  Court 
at  Edinburgh  on  a  complaint  which  set  forth 

That  Robert  Buist,  a  cattle-salesman,  residing  in  Lauristoo  Place, 
Edinburgh,  did,  upon  the  first  day  of  August  1865,  or  about  that  time, 
in  the  premises  at  Lauriston  Street,  Edinburgh,  occupied  by  him,  an- 
noy and  interrupt  Robert  Wilson,  an  inspector,  and  Robert  Reid,  an 
assistant-inspector  of  markets  for  the  city  of  Edinburgh,  and  did  use 

No.  23.     opprobrious  epithets  towards  them,  whereby  they  were  annoyed  and 

Buist  V.    disturbed. 

Linton. 


^ifov?2or'     Having  been  convicted^  he  brought  a  suspension  on 
^°^-     the  ground  that  the  complaint  did  not  set  forth  any 
suapenaion.  cognisable  offeuce. 
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The  answer  of  the  respondent  appears  from  the  fol-    ^^^^^ 

lowing  opinion  of  Linton. 

The  Lord  Justice-Clerk. — ^This  isthe  most  remarkable  ^If**^^- 

Nov.  20. 

complaint  I  ever  saw.      The  amount  of  information     ^sc^- 
which  we  get  from  the  complaint  itself  is  certainly  very  Saspenaion. 
meagre^  but  still  we  have  to  say  whether  it  contains  an 
allegation  of  any  offence,  either  at  common  law  or 
under  an  Act  of  Parliament. 

The  person  against  whom  it  is  directed  is  Robert 
Buist,  a  cattle-salesman,  residing  in  Edinburgh :  the 
locus  is  the  premises  occupied  by  him  at  Lauriston  Street ; 
and  the  fact  alleged  against  him  is  that  he  did  '  annoy 
'  and  interrupt '  two  persons,  '  and  did  use  opprobrious 
^  epithets  towards  them,  whereby  they  were  annoyedand 
'  disturbed.'  I'hese  two  persons  are  designed  and  de- 
scribed as  being  the  one  of  them  inspector,  and  the  other 
assistant-inspector  of  markets  for  the  city  of  Edinburgh. 
Apart  from  the  characters  of  inspectors  of  markets 
which  is  said  to  belong  to  Wilson  and  Reid,  and  the 
character  of  cattle  -salesman  which  is  said  to  belong  to 
Buist,  and  apart  from  any  relation  that  may  thereby  be 
established  between  them,  and  viewing  this  complaint 
as  one  by  two  private  individuals  against  a  third  pri- 
vate individual,  I  do  not  think  that  any  one  has  ven- 
tured to  say  that  there  is  here  a  good  charge  at  com- 
mon law,  or  that  a  criminal  prosecution  is  competent  for 
annoying  and  disturbing  persons  within  the  accused's 
own  premises.  The  sole  contention  relied  on  is  that 
this  was  a  proceeding  for  the  purpose  of  protecting  two 
public  officers  in  the  discharge  of  their  statutory  duty 
as  inspectors  of  markets,  and  reference  is  made  to  sec- 
tions 113  and  114  of  the  Edinburgh  Police  Act.  Now 
section  113  defines  the  duty  of  the  inspector  of  markets, 
(and  I  presume  that  this  includes  the  duty  of  assistant 
inspector,  for  it  can  be  no  larger  than  that  of  the  prin- 
cipal). It  says  that  it  shall  be  his  duty  to  see  '  that  the 
'  regulations  for  markets  and  slaughter-houses  are  duly 
'  observed  ;'  and  in  particular,  '  that  no  butcher's  meat. 
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B^'st  V.    '  ^®^^  poultry,  or  other  article  of  food  of  an  unsound  or 
^'°^°'    '  unwholesome  description,  or  adulterate  buttw,  meal, 

"ifov^'a  *' '  bread,  or  any  other  article  of  adulterated  food  whatso- 
^^^'     '  ever,  is  exposed  for  sale  or  kept  in  markets,  shops,  stalls, 

Snspennon.  <  qj.  other  placcs/  That  is  a  most  wholesome  regulation. 
The  duty  there  defined  will,  if  well  performed,  be  of 
the  greatest  benefit  to  the  community.  Then  there  is 
a  provision  in  the  114  th  section,  which  is  intended  to 
aid  the  inspector  in  the  performance  of  his  duties.  It 
lays  upon  '  the  keepers  of  slaughter-houses,  markets, 
*  shops,  stalls,  and  other  places  for  the  sale  of  butcher's 
'  meat,  fish,  or  other  provisions,  and  all  cowfeeders,'  a 
duty  and  obligation  to  allow  the  inspector,  at  all  hours 
during  the  night  and  day,  access  to  their  premises,  for 
the  due  performance  of  his  duty,  under  a  penalty  not 
exceeding  forty  shillings  for  each  offence.  The  persons 
here  mentioned  are  just  the  very  persons  in  whose  premi- 
ses the  unwholesome  articles  enumerated  in  the  previous 
section  may  be  expected  to  be  found.  But  I  have  the 
greatest  diflBculty  in  seeing  what  Mr.  Buist,  the  cattle- 
salesman,  has  to  do  with  these  sections.  He  is  not  the 
keeper  of  a  slaughter-house,  market,  shop,  stall,  or 
other  place  for  the  sale  of  butcher's  meat,  and  just  as 
little  is  he  a  cowfeeder.  In  short  these  sections  are 
totally  inapplicable  to  the  case  of  a  cattle-salesman 
who  deals  in  live  cattle.  Even  giving,  then,  to  this 
complaint  the  most  liberal  construction,  and  assuming 
that  the  premises  libelled  were  those  in  which  Mr.  Buist 
carried  on  his  business,  it  is  important  to  keep  in  view 
that  is  not  said  the  inspectors  were  there  in  an  official 
capacity.  It  was  contended,  however,  that  as  the  re- 
spondents are  designed  in  the  complaint  as  inspectors 
of  markets,  it  must  be  presumed  that  at  the  time  when 
this  offence  is  said  to  have  been  committed  they  were 
acting  in  that  capacity.  But  even  conceding  that,  surely 
the  respondents  were  bound  to  state  that  in  point  of 
fact  they  were  in  these  premises  in  the  dischai^e  of 
their  statutory  duty. 
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To  defoDd  these  proceedings  under  the  Police  Act  is  ^^J^' 
therefore  impossible  ;  and  at  common  law  the  thing  is  Liptop* 
too  ludicrous  to  require  even  to  be  analyzed.  High  Court 

_  _,  ^,    _  •'        ,  Nov.  20. 

Lords  Gowajn^  and  Jebviswoodi;  concurred.  i^es. 

The  Court  suspended  the  conviction.  Susponaion. 

JAiin  FiMLAT,  S.S.C. — JoBN  RfCHAJiDfloMy  W.S. — Agents. 


William  Forbes,  Suspender — Scott 

AGAINST 

John  Duncan,  Respondent — A,  Moncrieff. 

SaiPENSioN — Statute  2d  and  3d  Will.  IV.  c.  68  (Day  Trespass 
Act) — Conviction — Justice  of  the  Peace.— In  a  suspension  of  a 
conviction  by  Justices  under  the  Day  Trespass  Act,  held  that  the 
only  paper  which  could  be  looked  at  by  the  Court,  as  containing  a 
record  of  the  sentence,  was  the  conviction  transmitted  to  the  Quarter 
SesBions  in  terms  of  the  13th  section  of  the  Statute. 

This  was  a  suspension  of  a  conviction  by  the  Justices 
of  the  Peace  for  the  county  of  Forfar,  under  the  Act  ForbeB*». 
2d  and  3d  Will.  IV.  c.  68,  for  the  prevention  of  tres-    ^"°''" 


..      ^  Uiffh  Court. 

passes  m  pursuit  of  game.  Not.  20. 

The  only  ground  of  suspension  insisted  in  waa  that  .  J^-^'.- 
the  conviction  was  not  in  the  form  directed  by  the  9th  *"^°"**°' 
section  of  the  Statute. 

In  support  of  this  objection  the  suspender  produced 
a  copy  conviction  which  he  alleged  had  been  written 
out  and  signed  by  the  Justices  immediately  afler  pro- 
nouncing sentence. 

In  answer  to  a  question  put  by  the  Court,  the  sus- 
pender's counsel  admitted  that  a  second  form  of  the 
conviction  had  subsequently  been  drawn  up  and  trans- 
mitted to  the  Quarter  Sessions  in  terms  of  the  13th 
section  of  the  Statute,  and  that  this  conviction  was 
liable  to  no  objection. 

The  respondent  was  not  called  on. 

The  Lord  Justice-Clerk. — I  do  not  know  whether 
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Forb«»     ^^   ^^   ^*®" 

P°°°«°-   reviewing  a  senteDce  of  Justices  under  the  Day  TrespaeB 

BRhC^- Act,  the  only  paper  we  can  look  at  is  the  conviction 

1865.     preserved  among  the  records  of  the  Quarter  Sessions ; 

"•  but  if  it  has  not  been  so  decided,  I  am  prepared  to  do 

so  now. 

Upon  the  Statute  the  matter  is  very  clear.  By  the 
earlier  sections  penalties  are  expressly  provided  appli- 
cable  to  each  offence,  and  it  is  declared  (section  9)  that 
the  Justice  or  Justices  before  whom  any  person  shall  be 
convicted  of  an  offence  under  the  Act  '  may  cause  the 
'  conviction  to  be  drawn  up  according  to  the  following 
'  form  of  words,  or  in  any  other  form  of  words  to  the 
'  same  or  the  like  effect ;'  and  then  follows  a  form  of 
conviction  which  is  quite  complete,  and  embodies  with- 
in itself  all  that  is  necessary  to  meet  every  possible  case. 
Then  there  is  the  enactment  in  section  13,  that  the 
Justice  or  Justices  'shall  transmit  every  such  conviction 
'  to  the  next  General  or  Quarter  Sessions  of  the  Peace, 
'  etc.,  there  to  be  kept  by  the  proper  officer  among  the . 
'  records  of  the  Court.'  The  conviction,  then,  being 
drawn  up  in  the  proper  form  and  lodged  with  the  Clerk 
of  Quarter  Sessions,  is  the  standing  record  against  the 
accused  party.  In  this  case  it  is  confessedly  open  to  no 
objection. 

As  to  the  first  form  of  the  conviction,  it  does  not  ap- 
pear, and  is  not  allied,  ever  to  have  been  issued  or 
acted  upon  as  a  warrant  for  diligence  or  otherwise. 
That  being  so,  I  think  the  Justices  were  entitled  under 
the  Act,  if  they  found  that  it  was  defective  in  any  re- 
spect, to  supersede  it  by  a  conviction  drawn  in  a  more 
correct  form. 

LoBDS  Cowan  and  Jeeviswoode  concurred. 

Suspension  refused. 

D.  F.  BRiDoiromD,  5.S.C.— Aux.  Howe,  W3^.\geiiti- 
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Present, 
Thb  Lord  Jubtice-Clerk. 
Lords  Ardiollan  and  Neatbs. 
Her  Majesty's  Advocate — SoUOen.  Young — Criehton  A.  D. 

A0AIN8T 

Andrew  Brown— -J?ac2enacA-Mco2fon — RampinL 

MuRDBR^— Special  Defence — Insanity — DECLARATiON,-^Objeotion 
to  the  admissibility  of  a  declaration,  in  respect  that  it  did  not  eon- 
tain  all  the  panel  had  said — ^repelled. 

2.  Statement  of  the  law  as  to  insanity  as  a  defence. 

Andrew  Bbown  was  charged  with  the  crime  of  Mur-  ^^^ 
der,  in  so  far  as  on  the  6th  of  September  1866,  on  board   ^^^^ 
the  schooner  or  other  vessel  called  the  'Nymph'  of^J^^* 
Montrose,  then  at  sea  off  the  coast  of  Forfarshire,  and     ^^^^' 
proceeding  on  a  voyage  from  Montrose  to  London,  he  Murder, 
wickedly  and  feloniously  attacked  and  assaulted  John 
Greig^  jun.,  then  master  of  said  schooner  or  other  vessel, 
and  with  an  axe  or  hatchet,  or  some  other  weapon  to 
the  prosecutor  unknown,  struck  him  several  blows  on 
or  about  the  head  and  face,  whereby  the  said  John 
Greig,  jun.,  was  mortally  wounded,  and  immediately  or 
soon  thereafter  died,  and  was  thus  murdered  by  the  said 
Andrew  Brown. 

The  prisoner  pleaded  Not  Guilty ;  and  the  Clerk  read 
the  following  special  defence  : — '  the  panel  pleads  gene- 
'  rally  not  guilty.  He  further  pleads  specially  that  at 
*  the  time  at  which  the  act  set  forth  in  the  indictment 
'  is  alleged  to  have  been  committed  he  was  labouring 
'  under  insanity.' 

John  Dote  Wilson,  Sheriff-subMiuie  of  KincardrnMhire^  deponed 
to  the  emission  of  the  prisoner's  declaration  at  Stonehaven,  on  the  7  th 
Septemher,  when  he  was  in  his  sound  and  sober  senses. 

Cro9B'txamined  hy  Nicolson /or  the  panel. — Will  yon  tell  ub  any- 
thing yon  observed  about  the  prisoner  when  he  was  before  you  ? 


Murder. 
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Andre  Witness. — I  observed  nothing  special  about  him  at  the  time,  exoept 

Brown,     that  he  waa  labouring  under  depression  and  occasionally  sighed ;  and 

High  Court,  once  or  twice  in  the  course  of  the  examination  I  observed  that  be 

IB^t'      shuddered.     I  could  not  say  what  that  depression  seemed  to  be  the 

-  result  of. 

NicoLSON. — Did  the  prisoner  make  any  other  statements  in  answer 
to  the  questions  put  to  him  besides  those  that  are  in  the  declaration? 
Witness, — There  is  one  statement  I  mentioned  to  yourself  not  in  the 
declaration  owing  to  an  accidental  circumstance.  One  of  the  first 
questions  I  put  to  him  was  as  to  what  he  had  done  after  he  got  out  of 
the  harbour  of  Montrose.  His  answer  to  that  was,  '  Oh,  I  did  it;  I 
'  could  not  help  it.'  I  told  him  that  was  not  what  I  meant,  but 
whether  he  sailed  north  or  south,  or  something  of  that  nature,  and  he 
never  repeated  the  answer  he  had  given  me  at  any  other  part  of  the 
examination. 

After  all  the  witnesses  for  the  Crown  had  been  exa- 
mined^ 

The  SoLiciTOB-GENERAii  proposed  to  read  the  pri- 
soners declarations. 

KicoLSON^  for  the  Panel — Objected  to  the  reading  ot 
the  first  declaration  made  by  the  prisoner  before  the 
Sheriff  of  Stonehaven,  in  respect  that  it  did  not  contain  a 
full  statement  of  all  that  the  prisoner  said.  In  regard  to 
both  declarations  he  proposed  to  take  the  course  which 
had  been  taken  in  the  case  of  Alejrander  Milne,  High 
Court,  Feb.  9,  1863,  Irvine,  vol,  iv.  p.  391.  It  was  ob- 
jected in  that  case  that  the  prisoner  was  not  in  his  sober 
senses  when  the  declarations  were  emitted.  He  offered 
to  adduce  evidence  to  support  tbis,  which  was  generally 
the  same  as  that  to  be  adduced  in  support  of  the  special 
defence.  In  that  case  the  declarations  were  admitted, 
the  Court  reserving  the  right  of  telling  the  jury  that 
they  were  not  evidence  against  the  panel  in  respect  of 
his  condition  when  he  emitted  them. 

The  Lord  Justice-  Clerk  said  it  could  not  be  the  duty 
of  the  magistrates  to  take  down  everything  that  passed 
from  the  lips  of  the  prisoner  when  he  was  under  exa- 
mination, but  it  was  always  in  the  power  of  the  pri- 
soner's counsel  to  obtain  evidence  from  the  Sheriff  of 
all  that  took  place  at  the  examination,  so  that  the  pri- 
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floner  suffered  np  hardship.  With  regard  to  the  other  ^^^ 
matter,  it  would,  of  course,  be  open  to  the  CJourt  to  tell  ^rown. 
the  jury  that  they  could  not  regard  what  was  stated  in  HiffhConrt. 

xi  J        "I  •  •  •  J*D,  8. 

the  declarations  as  evidence  in  respect  that  he  was  of  un-     iBse. 
sound  mind ;  but  at  present  there  was  no  evidence  of  that.  Murder. 

The  declarations  were  then  read. 

Evidence  having  been  led — 

The  Lord  Justige-Clerk,  in  his  charge  to  the  Jury, 
said — ^It  would  be  mere  waste  of  time  to  detain  them 
with  a  single  observation  on  the  question  whether  the 
master  of  the  vessel  died  in  the  way  described  :  and  the 
jury  would  find  probably  as  little  difficulty  in  holding 
that  he  died  in  consequence  of  blows  inflicted  by  the 
hand  of  the  prisoner.  The  main  question  for  the  jury 
to  consider  was  that  which  had  been  set  up  by  way  of 
special  defence — ^namely,  whether  the  prisoner  was  in 
such,  a  state  of  insanity  at  the  time  as  not  to  be  respon- 
sible for  the  act  which  he  had  committed.  That  ques- 
tion was  always  a  delicate  and  important  one,  and  it 
was  one  on  which  juries  were  entitled  to  expect  some 
direction  from  the  Court  as  to  the  legal  rules  applicable 
to  such  a  case ;  and,  therefore,  he  must  at  the  outset 
state  what  was  the  true  doctrine  of  criminal  responsi- 
bility, and  how  and  by  what  manner  of  evidence  a  man 
could  be  shown  not  to  be  criminally  responsible  for  the 
act  which  he  had  committed.  It  was  quite  clear  that 
if  the  man  knew  what  was  the  act  he  was  committing, 
and  if  he  knew  further  the  nature  of  that  act  and  its 
consequences  and  effects,  he  was  criminally  answerable 
for  it.  But  if,  on  the  other  hand,  from  the  oppression 
of  mental  disease,  he  was  unable  to  know  what  was  the 
act  he  was  committing ;  or,  knowing  it,  if  he  was  in 
such  a  condition  from  insane  delusions  as  not  to  be  able 
to  understand  the  nature  of  the  act,  and  to  appreciate 
its  consequences  and  effects,  then  he  was  in  such  a  state 
of  insanity  that  he  was  not  answerable.  But  in  order  to 
constitute  this  insanity,  it  must  be  clearly  made  out  that 
at  the  time  of  committing  the  act  the  prisoner  was 
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Andrew    l^t^^^^^^g  Under  mental  disease,  in  the  proper  sense 
^Town.    of  the  term,  and  that  that  mental  disease  was  the  cause 

"^an^s '*'  ^^  *^®  ^**  ^  person  being  of  violent  or  passionate 
iggg-  temper,  or  reduced  to  a  state  of  weakness  by  the  indul- 
Marder.  gence  of  bad  habits,  or  in  a  state  of  deep  moral  depra- 
vity, either  from  the  faults  of  original  education,  or  from 
faults  more  personal  to  himself — these  were  things  which 
had  nothing  to  do  with  insanity.  A  man  might  be  in  the 
deepest  state  of  moral  depravity — and  no  man  could 
be  in  such  a  state  without  being  also  in  some  degree 
of  weak  mind — ^but  that  would  not  constitute  insanity. 
Nothing  but  mental  disease  which  overpowered  the 
reason  constituted  insanity  in  the  eye  of  the  law.  He 
wished  the  jury  to  carry  that  along  with  them  in  deal- 
ing, as  they  had  now  to  do,  with  the  evidence  in  the 
case. 

The  Lord  Jushoe-Clebk  having  fully  summed  up  the 
evidence  with  reference  particularly  to  the  question  of 
the  sanity  or  insanity  of  the  prisoner. 

The  Juiy  unanimously  found  the  pnsoner  guilty  as 
libelled ;  a  majority  of  the  Jury  recommending  him  to 
mercy. 

Sentence — death.^ 


^  This  sentence  was  carried  into  execution  at  MontrosOi  January 
Slst,  1866. 
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Present, 

The  Lord  Jcbtige-Clebk, 

Lords  Cowan  and  JsRvifiwooDE. 

Hbr  Majesty's  Advocate — Lord  Ado,  Moncreiff'-^A.  Monciriejf  A.D. 

AGAINST 

Elizabeth  Edmiston — WaU(m — EMnd. 

Writing  and  Srndino  Threatening  Letters— Wickedly  and 
Feloniously. — (1.)  Every  crime  is  wicked  and  felonious,  and  as 
soon  as  an  act  is  proved  to  be  a  crimei  there  is  sufficient  evidence 
of  wicked  and  felonious  intent. 

(2.)  Writing  and  sending  threatening  letters  is  a  crime,  whatever  may 
have  been  the  motive. 

EuzABETH  Edmiston^  residing  at  Ayton  Smithy^  Dun-   No.  2s. 
bog^  Fife,  was  charged  with  the  crime  of  writing  and  EdmiBton 
sending  threatening  letters,  she  having,  on  the  13th  or  High  court. 
14th  of  December  1864,  wickedly  and  feloniously  writ-     me.' 
ten,  or  caused  to  be  written,  and  sent  or  caused  to  be  Threaten- 
sent  through  the  post  office  at   Dunbog  to  the  Rev.  "'*^^'®***^ 
James  Pitt  Edgar,  minister  of  the  parish  of  Dunbog,  a 
threatening  letter,  and  on  the  same  day  another  threat- 
ening letter  to  John  Ballingall,  farmer,  Dunbog.    At 
the  last  Circuit  Court  at  Perth,  Mr  John  Bell,  farmer, 
Glenduckie,  was  placed  at  the  bar  on  the  charge  of 
writing  the  same  letters,  when  Edmiston  made  a  state- 
ment, confessing  she  had  written  them,  which  led  to  the 
chaise  being  withdrawn  against  Mr  Bell,  and  Edmiston's 
apprehension. 

The  prisoner  pleaded  not  guilty.  After  evidence  had 
been  led  and  the  Lord  Advocate  had  addressed  the  jury. 

Watson  for  the  panel  said  that  he  would  not  now 
deviate  from  the  course  which  the  panel  herself  had  first 
adopted  and  so  consistently  pursued,  of  stating  that  she 
did  write  these  letters  and  send  them  with  the  view  of 
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^^^  their  reaching  their  respective  destinations.     It  was  es- 

^^™"^°'  sential^  however,  to  make  out  the  case  submitted  to  the 

^jj^^^g^*^*  jury,  that  the  public  prosecutor  should  make  out  not 

1866.    Qpiy  tijj^i^  these  letters  were  sent  and  delivered,  but 

i^fStters.  *^**  ^^^  ^^t  ^^  '  wickedly  and  feloniously '  done. 
That  element  of  wicked  and  felonious  intent  had  been 
well  described  by  one  of  their  Lordships  on  the  bench 
as  expressing  the  quality  of  the  act  which  is  specifically 
charged  in  the  indictment — ^as  expressing  that  which 
was  essential  to  the  constitution  of  the  crime — '  a  cer- 
*  tain  condition  of  mind  on  the  part  of  the  accused  at  the 
'  time  of  committing  the  act  libelled.'  These  words  and 
that  principle  were  laid  down  in  a  case  JamesMUler,  High 
Court,  Irvine  vol.  iv.  p  244,  where  the  accused  was  charg- 
ed with  writing  threatening  letters ;  and  what  he  had  to 
submit  to  the  jury  was  this,  that  although  it  was  con- 
ceded on  the  part  of  the  panel  that  she  did  write  and  send 
those  letters,  there  was  absent  from  this  case  that  frame  of 
mind,  that  condition  of  mind,  which  was  essential  to  the 
constitution  of  guilt.  From  the  beginning  to  the  end 
of  these  statements,  which  were  the  evidence  on  which 
the  Crown  mainly  rested,  they  had  the  distinct  and  per- 
sistent asservation  on  the  part  of  the  panel  that  these 
letters  were  written  as  a  frolic.  He  did  not  think  that 
one  witness  in  the  case  had  said  that  the  accused  took 
part  in  any  of  those  scenes  enacted  in  connection  with 
the  settlement  of  Mr  Edgar  ;  and  Mr  Edgar  himself  told 
them  that  although  in  the  course  of  his  visitation  of  the 
parish  he  had  met  with  impertinencies  that  led  him  to 
perceive  he  was  not  a  welcome  guest,  he  had  observed 
nothing  on  the  part  of  the  panel  to  indicate  that  she 
had  any  feeling  of  enmity  or  hostility  towards  himself. 
They  had  her  own  statement  that  she  had  no  feeling  of 
enmity  towards  him,  and  they  had  no  evidence  to  the 
contrary.  He  could  quite  understand  that  there  were 
acts  which  any  man  or  woman  might  commit  which 
were  in  themselves  of  such  a  character  as  necessarily  to 
show  animus — a  wicked  and  felonious  design,  an  evil 
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disposed  frame  of  mind  towards  the  person  against  whom  ^[[^^^ 
these  acts  were  committed.     He  did  not  contend  that  ^<^"*°°' 
any  one  was  entitled  to  inflict  injury  upon  another  for  ^Im^^J^" 
the  purpose  of  venting  his  spite  and  enmity  against  him.     ^^g^- 
He  did  not  think  they  had  any  case  of  that  kind  here,  J**x!SS». 
They  were  stupid,  foolish  letters  undoubtedly^  and  they 
were  written  in  terms  which  he  did  not  in  the  least  de- 
gree  defend  ;    but  it  was  for  the  jury   to  consider 
whether  they  were  written  by  the  panel  at  the  bar  and 
sent  to  these  two  men  in  the  parish  of  Dunbog^  with  the 
intention  of  seriously  ^  alarming  them  by  threatening 
death  and  fire  to  one  or  both  of  them.     He  submitted 
to  them,  on  the  prisoner's  own  statement,  that  it  was 
done  thoughtlessly,  that  it  was  done  without  that  in- 
tention, and  without  that  disposition  of  mind  necessary 
to  produce  guilt. 

The  Lord  Justick-Clerk,  in  charging  the  jury  said,— 
I  beg  to  direct  attention  to  the  terms  of  the  charge.    In 
the  first  place,  in  the  major,  it  is  '  the  writing  and  send* 
'  ing  to  any  of  the  lieges  any  threatening  letter,  unsigned 
'  or  signed  with  a  fictitious  name  or  names,  containing 
'  threats  of  death  to  the  person  to  whom  the  same  is 
'  sent,  or  to  set  fire  to  his  dwelling-house  or  premises.' 
That  is  the  general  nature  of  the  charge.   Now,  you  will 
see  that  the  letters  which  have  been  proved  to  be  written 
and  sent  by  the  prisoner  are  letters  of  this  description- 
threatening  letters,  '  containing  threats  of  death  to  the 
'  person  to  whom  the  same  is  sent,  or  to  set  fire  to 
'  his  dwelling-house  or  premises.'    For  obvious  reasons 
I  do  not  read  these  letters  at  length  ;  they  are  really 
unfit  to  be  read  publicly  in  a  court  of  justice,  or  in  an 
assembly  of  men  of  common  delicacy  of  feeling.     But 
you   will  observe  plainly  enough  the  threat  to  the 
person  to  whom  the  first  letter  libelled  is  addressed 
— ^The  first  night  I  get  you  out  I  will  blow  your 
'  brains  out ;'  and  so  on.     And  then  at  the  foot  of 
the  first  paragraph  lamenting  that  the  explosion  at 
the  manse  had  not  taken  effect  with  fatal  consequences 
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^^  — 'but  if  I  can  manage  I  will  bum  the  place  about 
^^^p'^'*""^  '  your  head;  so  beware/    There  is  thus  in  that  letter 
^y^^'*-  the  threat  of  death  and  also  of  fire-raising.     The  other 
1866.     letter  contains  very  much  the  same^  expressed  in  diflfer- 
Threaten-  eut  language.     I  need  not  trouble  you  by  going  into 
the  details  of  it ;  but  if  you  read  it  over  yourselves, 
you   will  find  there  are  perfectly  distinct  and   dear 
threats  to  the  same  elOfect.    Now,  if  I  rightly  understand 
the  defence  which  is  made  by  the  prisoner's  counsel,  it 
does  not  consist  in  a  denial  that  the  prisoner  wrote  or 
sent  these  letters — one  of  them  to  Mr.  Edgar,  Minister 
of  Dunbog  ;  the  other  to  Mr.  Ballingall,  farmer  in  the 
same  parish.    The  defence,  as  I  understand  it,  is  this, 
that  there  is  no  evidence  that  these  letters  were  written 
with  any  malicious  purpose,  or  out  of  any  spirit  of  ill- 
will  towards  the  persons  to  whom  they  were  addressed. 
Now,  if  that  were  the  question  in  this  case,  as  I  will 
show  you  immediately  it  is  not,  you  would  probably 
not  have  much  difficulty  in  inferring  from  the  internal 
evidence  of  the  letters  themselves  a  pretty  clear  proof 
of  the  spirit  in  which  they  were  written  ;  for  it  is  im- 
possible that   any  human  being,  male  or  female,  in 
whatever  condition  of  life  she  or  he  may  be,  could  have 
put  such  expressions  on  paper  without  the  most  deter- 
mined malice  against  the  persons  to  whom  these  letters 
were  written.     But  it  is  my  duty  to  tell  you  in  point  of 
law  that  that  is  not  the  question  for  your  consideration 
at  all.    The  writing  or  sending  of  letters  expressed  in 
these  terms  is  in  itself  in  the  eye  of  the  law  a  crime,  no 
matter  what  the  motive.  Supposing  it  to  be  perfectly  true 
that  all  that  was  designed  was  frolic,  the  writing  and 
sending  of  such  letters  as  these  would  still  be  a  crime, 
and  the  counsel  for  the  prisoner  seriously  misunderstood 
the  true  and  proper  meaning  of  those  words  which  ex- 
press the  quality  of  the  act  charged  against  the  panel, 
that  she  did  wickedly  and  feloniously  write  and  send 
these  letters.    Every  crime  is  wicked  and  felonious,  and 
the  moment  you  arrive  at  the  conclusion  that  the  act 
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charged  against  the  prisoner  is  a  crime^  that  of  itself  is  ^f;^^ 
suflScient  proof  of  wicked  and  felonious  intent.  The  ^^^p'^'^* 
words  mean  no  more  than  that  the  act  is  criminal.     If  ^f ^^f** 

Jan.  lo. 

the  act  is  shown  to  be  criminal^  from  the  nature  of  the     ^^^' 
act  itself  there  is  no  necessity  for  any  proof  of  malice  as  .''^^^^ 
i^ards  any  of  the  ordinary  crimes.     Just  consider  the 
case  of  any  other  crime.  A  person  is  charged  with  an  act 
of  theft  or  swindling  and  obtaining  money  under  false 
pretences.  It  is  proved  that  a  person  enters  my  house 
and  carries  oflf  part  of  my  property,  do  I  require  to  prove 
malice  ?  Does  the  prosecutor  require  to  show  an  intent  ? 
That  was  never  heard  of  in  the  criminal  law  of  Scot- 
land.    The  commission  of  an  act  in  itself  criminal  is 
sufficient  proof  of  the  wicked  and  felonious  character  of 
the  intent.    Therefore,  gentlemen,  if  you  find  it  proved 
that  letters  containing  threats  against  the  life  and  pro- 
perty of  the  persons  addressed  have  been  written  and 
sent  by  the  accused,  you  have  no  alternative  but  to 
find  the  prisoner  guilty  of  the  offence  itself.    The  ques- 
tion whether  there  was  a  very  deeply-seated  malice  or 
purpose  in  committing  an  act  of  this  kind  may  have  a 
serious  effect  on  the  question  of  punishment,  but  it  does 
not  in  the  slightest  degree  touch  the  question  of  fact  you 
have  to  try — ^namely,  whether  a  letter  answering  the 
description  of  a  threatening  letter,  containing  threats  of 
death  to  a  party  and  of  setting  fire  to  his  dwelling- 
house  has  been  written  and  sent  by  the  person  charged. 
That  is  the  simple  issue  of  fact  you  have  to  try,  and 
yoa  will  be  kind  enough  now  to  consider  what  your 
verdict  is. 

The  jury  unanimously  found  the  prisoner  guilty  as 
libelled,  and  she  was  sentenced  to  penal  servitude  for 
five  years. 
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April  25. 
1866. 


NORTH    CIRCUIT. 

PERTH. 

Judges — Lords  Aromillan  and  Neates. 

George  Pitcaithly,  Appellant — HalU 

AGAINST 

The  Clxrkb  or  the  Tay  District  Board,  Appellants — SeotL 

Salmon  Fisheries  AcT-^The  Commissioners  ander  the  Salmon 
Fisheries  Act  having  found  that  a  bje-law  fixing  the  term  of  com- 
mencement of  the  annual  close-time  on  a  river  was  informal  and 
ineffectoalf  made  a  new  bye-law  on  the  same  subject.  Plea  that  the 
new  bye -law  was  ineffectual,  because  the  Commissioners  had  ex- 
hausted their  powers  by  issuing  the  first  bye-law,  repelled^  and  hdd 
that  the  dose-time  was  determined  by  the  second  bye-law. 


PitoiSi'iy      ^^^^  ^^  *^  appeal  irom  the  Sheriff-substitute  at 

•Clerks  of  Perth  (Barclay).    The  Tay  District  ipoard  applied  under 

triet  Board,  the  Statute  to  compel  certain  parties  to  obey  an  Order 

Perth,    or  Bye-law  of  the  Commissioners  which  had  been  in- 

April  26.  -^ 

1866.  fringed  with  reference  to  the  commencement  of  annual 
Appeal,  close-time.  In  defence^  it  was  pleaded  that  the  Com- 
missioners having  first  issued  an  Order  or  Bye-law  which 
was  discovered  to  be  inoperative^  had  no  power  to  issue 
any  second  order  or  bye-law^  and  that  the  time  now 
fell  to  be  regulated  by  the  Tay  Act.  The  Sheriff-sub- 
stitute repelled  this  plea  by  the  following  interlocutor  :— 

22J  August  1865. — In  respect  that  there  has  been  laid  before  the 
Court  a  copy  of  the  Edinburgh  Gazette  containing  notice  of  a  bye-law 
by  the  commissioners  acting  under  the  Salmon  Fisheries  Scotland  Act, 
1862,  of  date  25th  April  1865,  approved  by  the  Secretary  of  State  on 
19th  July  1865,  whereby  the  annual  close-time  for  fishing  on  the 
river  Tay  other  than  by  rod  and  line  is  fixed  to  commence  on  the  2l8t 
day  of  August,  and  to  terminate  on  the  4th  day  of  February  both  in- 
clusive, and  in  respect  that  it  is  admitted  that  the  defender  did  yester- 
day fish  on  the  Tay  other  than  with  rod  and  line  as  complained  of, 
and  therefore  within  the  time  forbidden  by  the  said  bye-law,  and  as 
such,  refusing  to  obey  the  same, — Finds  it  incompetent  for  this  Court 
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to  anteriaiik  the  plea  set  up  in  justificatioii  that  the  said  bye-law  was  i^!^^). 
invalidy  becaose  that  the  Gommissioners  had  exhausted  their  powers  v.  cierkn  of 
bjr  the  previous  issue  of  a  bye-law  in  1863,  and  approved  by  the  Sec-  ^JV^^^ 
retary  of  State  in  1864 :  Therefore,  ordains  the  defender  to  obey  the  — - — — 
said  bye-law  of  1865,  by  abstaining  from  fishing  other  than  by  rod   ^prii  25. 
and  line  during  the  close-time  as  fixed  by  the  said  bye-law ;  but  in      ^^^^' 
respect  of  the  novelty  and  nicety  of  the  question,  finds  no  expenses    Appeal 
doe,  and  decerns. 

Note. — The  Substitute  has  listened  to  a  very  able  argument  on  both 
sides,  and  though  very  much  ingenuity  was  shown  in  attacking  the 
bye-law  of  1865,  the  Substitute,  in  the  first  place,  feels  that  he  can- 
not exercise  the  power  of  setting  aside  an  tx  fade  Act  by  legislative 
functionaries  and  indorsed  by  the  Secretary  of  State,  because  of  mere 
alleged  latent  defects  against  their  Act.  It  was  not  disputed  by  the 
defender  that  the  bye-law  of  1865  is  in  all  respects  regular  under  the 
Statutes.  But  the  plea  set  up  for  him  is  that  the  commissioners 
having,  under  the  Acts  1862  and  1863,  exercised  their  powers,  ..nd 
the  Secretary  of  State  his  authority,  both  have  exhausted  their  powers, 
snd  nx^fiatcti  qffidis.  The  bye-law  of  1863-4  must  either  be  a  good 
act,  or  a  bad  one.  If  it  is  good,  then  it  rules.  If  bad,  it  is  a  nonen- 
tity, and  has  no  legal  existence.  It  was  admitted  on  both  sides  to  be 
fundiHes  bad,  and  therefore  the  commissioners  had  exercised  no  vital 
power,  and  that  power,  which  was  originally  inherent  in  them,  was  re- 
vived, or  rather  continued  by  the  Act  1863,  but  especially  and  more 
eomprehensively  by  the  Act  1864.  Powers  cannot  be  held  exhausted 
imtil  legitimately  exercised.  This  has  been  well  illustrated  by  many 
decisions  as  to  precepts  of  sasine,  which  are  held  to  exist  until  effect- 
ually exhausted ;  and  that  which  is  conceded  to  a  private  party  and 
his  precept  surely  cannot  be  withheld  from  legislative  functionaries. 
The  defenders'  solicitor  mentioned  his  intention  to  appeal  to  the  Sheriff. 
It  is  not  for  the  Substitute  to  decide  on  the  competency  of  such  appeal. 
But  he  may  be  allowed  to  doubt  its  competency,  and  if  his  doubt  be 
realised,  the  defender  will  run  great  peril  for  breach  of  the  order  of 
Court  enforcing  the  bye-law.  It  may  also  be  of  some  consequence  to 
state  that  from  a  communication  he  had  with  the  Sheriff,  he  under- 
stands his  views  to  coincide  with  his  own  as  to  the  validity  of  the  bye- 
law  of  1865,  and  that  he  is  further  confirmed  io  the  same  opinion  by 
a  conversation  he  had  with  the  Sheriff- Principal  of  one  of  the  counties 
which  have  jurisdiction  to  enforce  the  same  bye-law  on  the  Tay. 

The  case  was  brought  up  to  the  Perth  Circuit  on 
appeal. 

Hall,  for  the  appellant,  argued,  that  the  first  bye- 
law  of  the  Commissioners  being  confessedly  invalid,  they 
could  not  proceed  to  make  another,  having  exhausted 

VOL.  V.  F 
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Pk^Siy  their  powers.     All  the  bye-laws  made  by  them  were, 

^^*®'^^^  therefore,  he  held,  illegal ;  and  the  close- time  on  the 

tric^Bwd.  Tay  was  that  settled  by  the  Private  Act  of  1858. 

Perth.        ScoTT  argued  for  the  Tay  District  Board,  that  the 

1866   '  last  bye-law  made  by  the  Commissioners  was  in  all  re- 


Appeai.  spects  formal  and  sufficient,  and  its  validity  was  not  af- 
fected by  the  fact  that  the  Commissioners  had  before  at- 
tempted to  make  a  bye -law,  and  failed  through  mistake 
of  the  Home  Secretary.  The  powers  of  the  Commis- 
sioners had  been  extended  by  Act  of  Parliament,  and 
what  they  had  done  was  not  ultra  vires. 

Lord  Ardmillan  was  clearly  of  opinion  that  the 
abortive  attempt  on  the  part  of  the  Commissioners  to 
make  a  bye-law  did  not  prevent  them  proceeding  to 
make  a  proper  one  after  the  time  for  the  exercise  of  their 
powers  had  been  extended  by  Statute,  fie  was  there-- 
fore  of  opinion  that  their  last  bye-law  was  a  good  and  a 
binding  one  on  all  parties,  and  that  the  appeal  should 
be  dismissed. 

Lord  Neaves  concurred. 

The  judgment  of  the  Court  was  that  the  appeal  be 
dismissed,  with  expenses,  modified  to  £5,  6s. 

J.  M.  HoMBTy  Solicitor. — Mackehzis  and  Dicxaoii,  Solicitors. — Agentii 


^^66?'^'  ABERDEEN. 

Judffea^^hovDB  Ardmillan  and  Neatbs, 
Hee  Majbbtt'b  Adtocate — Cricht&n  A,  D. 

AOAntBT 

James  Sheriff  and  John  MrrcHELL — Asher^^Keir, 

Aqbavlt — ^EviDGNGB — WITNESS — Insanitt. — ^The  fcd  of  A  person 
being  confined  as  a  luaatie  patieat  in  an  asyluiB|  is  noi  ia  itself 
sufficient  to  render  turn  inadmissible  as  a  witness. 
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The  panels  who  were  attendants  in  the  BanflF  Dis-    j^;^' 
trict  Lunatic  Asylum,  were  charged  with  assaulting  one  Sheriff  aad 
of  the  patients  in  the  asylum.  MitcheU. 

In  the  course  of  the  trial,  there  was  called  as  a  wit  •  ^^^f^- 

Apnl  27. 

ness  for  the  Crown  William  MTherson,  designed  as    less. 
-  now  or  lately  a  lunatic  patient '  in  the  asylum.  Aanaiu 

AsHEB  objected  to  the  admissibility  of  the  proposed 
witness.  He  argued  that  the  general  principle  of  law 
excluded  all  fatuous  persons  from  being  witnesses,  and 
that  the  very  fact  of  MTherson  being  a  patient  in  a 
lunatic  asylum  was  proof  that  he  was  insane,  because 
he  could  not  legally  be  detained  there  if  he  were  not 
insane.  At  all  events,  his  presence  in  the  asylum  raised 
a  presumption  that  he  was  fatuous,  which  presumption 
must  be  given  efiect  to,  unless  rebutted  by  evidence 
4showing  that  he  had  '  long  lucid  intervals.'  No  sudi 
evidence  has  been  tendered  by  the  Crown — Stair,  b.  iv. 
tit.  43,  §  7  ;  Hume,  vol.  ii.  p.  340 ;  and  Dickson  on 
Evid^ioe,  sect.  1682. 

Lord  Ardmillan. — ^We  are  called  upon  to  give  our 
opinion  upon  an  objection  which  is  neither  supported  by 
evidence  nor  resisted  by  evidence.  I  think  that  it  is 
not  enough  simply  to  state  that  this  person  is  a  patient 
in  a  lunatic  asylum  to  render  it  immediately  and  without 
inqairy  incompetent  to  examine  him  as  a  witness,  for  it 
is  possible  that  a  case  may  happen  in  which  a  person, 
though  a  patient  in  a  lunatic  asylum^  may  be  examined. 
I  am  therefore  not  pr^a^ed  to  sustain  the  objection  in 
the  position  in  which  it  is  presented,  and  to  the  extent 
to  which  it  is  urged.  I  think,  however,  that  the  Court, 
before  administering  the  oath  to  this  man,  who  has  been 
brought  from  an  asylum,  should  take  medical  evidence 
with  regard  to  the  state  of  his  mind,  in  order  to  judge 
of  the  competency  and  the  propriety  of  examining  him. 

Lord  Neavks. — ^I  concur.  It  is  a  sound  proposition 
of  law  that  a  fatuous  person  is  not  capable  of  giving 
evidence  as  a  witness,  but  then  the  law  presumes  sanity 
until  evidence  is  brought  to  the  contoary.     The  fact  of 
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No.  28. 


j^M    ^  ^^^  being  confined  in  a  lunatic  asylum  is  not  in  itself 
Sheriff  and  conclusive  evidence  that  he  is  insane.     His  confinement 

John 

Mitchell,  proceeds  on  a  certificate  which  is  not  before  us,  and 

^^^\^'  ^^^^^  ^  "^'  ^^  itself  evidence.  In  the  absence  of  any 
1866. '  cognition  or  inquest,  insanity  cannot  be  inferred.  All 
AMait.  that  is  at  present  proved  is,  that  this  man  is  an  inmate 
of  an  asylum^  which  is  not  enough.  The  Court  can, 
however,  ea?  propria  motu,  take  medical  evidence  on  the 
subject,  and  ought  to  do  so,  where  any  doubt  is  sug- 
gested as  to  a  person's  state  of  mind  in  respect  of  the 
capacity  to  understand  the  nature  and  feel  the  obliga- 
tion of  an  oath,  or  to  tell  a  truthful  and  consistent 
story. 

The  objection  was  accordingly  repelled.  The  Court, 
however,  directed  MTherson  to  withdraw,  and  Dr. 
Davidson,  the  medical  officer  of  the  asylum,  to  be  called. 
He  deponed — 

MTberson  has  been  in  Banff  Asjlmn  since  3d  May  1865.  He 
labours  under  epilepsy,  complicated  by  general  weakness  of  mind. 
The  epileptic  attacks  are  not  very  frequent.  They  oecur  at  intenrals 
of  three  weeks  on  an  average.  He  returns  after  the  attacks  to  about 
the  same  average  state  of  mind  as  before,  and  during  the  intervals  he 
is  pretty  calm  and  collected,  but  his  memory  is  slightly  impaired.  I 
think  that  he  has  sufficient  intelligence  to  understand  the  nature  of  an 
oath,  and  that  he  is  capable  of  giving  an  intelligent  account  of  anj- 
thing  that  may  happen  in  his  presence.  He  has  had  iomr  or  five 
attacks  since  the  date  of  the  alleged  assault 

The  Court  having  indicated  an  opinion  that^  looking 
to  the  doctrine  laid  down  by  Hume  (ii.  340),  the  super- 
vening insanity  which  had  occurred  in  this  caae  disqua- 
lified the  witness,  the  public  prosecutor  intimated  that 
he  would  not  examine  MTherson. 

The  rest  of  the  evidence  was  then  proceeded  with. 

The  jury  unanimously  found  both  panels  guilty  as 
libelled,  but  recommended  Mitchell  to  the  leniency  of 
the  Court  in  respect  of  the  less  aggravated  nature  of  his 
guilt. 

Sentence — Sherifis  nine  months  and  Mitchell  three 
months'  imprisonment. 
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«/tM^— -Lord  ArdmiliiAN. 
Her  Majebtt's  Advocatb — CrickUm  A.D, 

AGAINST 

Gborqb  Milne — Keir — Cheyne. 


April  ?8. 


BoBBBRT — Evidence — Statute  i5TH  and  16th  Vict,  c  27  (Evidence 
Act) — Declaration — Witness — Production. — In  a  trial  for  rob- 
bery from  a  potst-runner,  held  incompetent  for  the  panel  to  prove 
certain  statements  made  in  a  judicial  declaration  by  the  poet-ruuner 
who  had  boen  at  first  apprehended  on  suspicion. 

8.  Circumstances  in  which  it  was  held  incompetent  for  the  panel  to 
exaoaine  a  plasterer  as  to  the  measorement  of  an  impression  in 
stucco  which  he  had  taken  from  the  panel's  boots,  and  which 
witness  had  brought  with  him,  in  respect  that  it  was  not  a  produc- 
tion. 

3.  Held  that  it  is  not  competent  to  make  use  of  a  witness  by  merely 
showing  him  to  the  jury  without  explanation,  and  that  having  been 
called  he  mnst  be  sworn,  in  order  to  give  the  opposite  party  the 
opportunity  of  cross-examining  him. 

George  Milne^  a  policeman^  was  charged  with  the    ^^  ^^ 
crime  of  robbery —  gwt^ 

•^  Milne. 


In  so  far  as,  on  the  11th  day  of  January  1866,  or  on  one  or  other  Aberd^n. 
of  the  days  of  that  month,  or  of  December  immediately  preceding,  or      \^^.  ' 
of  Febrnary  immediately  following,  on  or  near  the  public  road  lead-  "^^^bberyT 
ing  from  the  village  of  Tarland  to  Aboyne,  both  in  the  shire  of  Aber- 
deen, and  at  that  part  of  the  road  which  is  distant  180  yards  or  there- 
by, in  a  westerly  direction,  from  the  dwelling-hoase  or  premises  at  or 
near  Stratbmore,  in  the  parish  of  Coull,  and  shire  aforesaid,  then  and 
now  or  lately  occupied  by  John  Craib,  senior,  farmer,  then  and  now 
or  lately  residing  there,  you  the  said  George  Milne  did,  wickedly  and 
feloniously,  attack  and  assault  James  M^Condach  or  M^Connacb,  post- 
runner,  then  and  now  or  lately  residing  in  or  near  Tarland,  in  the 
nnited  parish  of  Tarland  and  Migvie,  and  shire  aforesud,  and  did 
seixe  hold  of  him,  and  throw  or  force  him  to  the  ground,  and  did  press 
on  hia  breast  or  side  with  your  knees,  and  did  then  and  there  wickedly 
and  felonionsly,  and  by  force  and  violence,  take  from  his  person  or 
eostody,  and  did  rob  him  of  a  canvas  or  other  pouch,  a  canvas  or  other 
bag,  eighty-one  or  thereby  letters,  seven  or  thereby  newspapers,  a 
sehedttle  or  postmaster's  letter  bill,  two  or  thereby  schedules  or  rural 
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No.  29.    messengers'  bills,  and  two  or  thereby  receipts  or  registered  letters,  the 
MUnfr    property  and  in  the  lawful  possession  of  Her  Majesty's  Postmaster- 
Aberdeen"  ^e"*®^*^!  ^^  0^  *^®  ^^^  James  M^Condach  or  M^Connaeh ;  As  also, 
April  28.   eighteen  or  thereby  bank  or  banker's  notes  for  £20  each,  seventy-two 
or  thereby  banker's  notes  for  £5  sterling  each,  and  one  hundred  and 
Robber;r.   fifty-eight  or  thereby  bank  or  banker's  notes  for  £1  sterling  each,  the 
property  or  in  the  lawful  possession  of  the  Union  Bank  of  Scotland,  or 
of  Her  Majesty's  Postmaster-General,  or  of  the  said  Jamea  M'Condach 
or  M'Connach. 

The  panel  pleaded  not  guilty. 
In  the  course  of  the  evideno 


Jambs  M'Comdach,  the  post-mnner  alleged  to  have  been  robbed, 
after  speaking  to  the  circnmstanoes  of  the  robbery,  when  asked 
whether  the  prisoner  was  the  person  who  had  robbed  him,  said  he  had 
nerer  judged  any  other.  In  cross-examination  he  admitted  that  he 
had  not  at  the  time  accused  the  prisoner,  with  whom  he  was  well  ac- 
quainted, not  even  to  his  (witness)  own  son  or  daughter.  Suspicion 
had  at  first  fallen  upon  witness  himself,  and  he  had  been  apprehended, 
and  had  emitted  two  declarations  before  the  sheriff.  When  questioned 
by  the  prisoner's  counsel  as  to  what  he  had  said  before  the  sheri^  he 
swore  that  he  did  not  use  any  of  the  following  expressions  with  refer- 
ence to  the  robbery : — ^  I  do  not  think  I  would  know  him  agwn  if  I 
'  saw  him.  So  far  as  I  know  the  robber  was  a  stranger  to  me.  I 
'  could  not  say  if  he  belonged  to  the  diatrict-^not  to  my  knowledge.' 

For  the  defence,  Mr.  Simpson,  procurator-fiscal  of 
Aberdeenshire  was  called,  and  the  counsel  for  the  pri- 
soner was  proceeding  to  question  him  about  the  decla- 
rations emitted  by  M'Condach,  the  post-runner,  (which 
the  Crown  had  produced  under  a  requisition  by  the 
prisoner's  agent,)  when  Lord  Ardmillan  expressed 
doubts  as  to  the  competency  of  such  evidence. 

ELeib,  for  the  prisoner,  said  the  purpose  for  which  he 
wished  to  lead  the  evidence  of  the  procurator-fiscal,  was 
to  aflFect  M'Condach's  credibility.  He  was  prepared  to 
prove  that  M'Condach's  evidence  was  quite  inconsistent 
with  the  statements  which  he  had  made  when  the  de  • 
clarations  were  emitted.  He  referred  to  the  case  of 
Agnes  Wilson  and  others,  Glasgow,  Sept.  12,  1860, 
Irvine,  vol.  iii.  p.  623. 

Lord  Ardmiltan  said  he  was  quite  aware  of  the  case 
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and  that  it  was  decided  on  the  ground  that  the  prose-    ^^ 
Gutor  was  entitled  in  croaB-examination  to  put  questions    ^'^- 
to  the  witness  on  the  whole  facts  of  the  case  ;  but  the  ^^jf^ 
declaration  itself  was  not  produced,   or  referred  to,     ^^^^* 
otherwise  than  in  cross-examination.     He  considered  B<>*>b«T- 
the  present  proposal  was  quite  incompetent,  a  judicial 
declaration  being  privileged  in  respect  of  its  purpose 
and  the  circumstances  under  which  it  was  taken. 

In  the  course  of  the  trial  the  Advocate-Depute  led 
evidence  as  to  the  measurements  of  certain  footprints 
in  snow,  and  the  prisoner's  counsel  proposed  to  examine 
a  plasterer  as  to  the  measurement  of  an  impression  in 
stucco  which  he  had  taken  from  the  prisoner's  boots,  and 
which  he  brought  with  him  into  the  witness-box.  This 
was  objected  to. 

LfORD  Ardmillan  held  that  the  evidence  was  not 
competent,  in  respect  the  stucco  impression  was  not 
a  production,  but  he  directed  the  witness  to  measure  the 
boots  themselves,  which  were  productions. 

In  the  farther  progress  of  the  case,  it  appeared  that 
tlie  post-runner  had  said  to  several  persons  with  refer- 
ence to  the  robber,  that '  he  was  like  Geordie  Milne  or 
'  Willie  Beg.'  Beg  was  in  the  Crown  list  of  witnesses, 
but  was  not  called.  The  counsel  for  the  prisoner,  how- 
ever, proposed  to  put  him  into  the  box  to  show  to  the 
jury  how  unlike  he  was  to  the  prisoner.  He  stated  that 
he  did  not  care  to  have  him  sworn  as  he  had  nothing 
to  ask  him. 

The  Court,  however,  said  that  it  was  incompetent  to 
use  him  merely  to  show  him  to  the  jury,  without  ex- 
planations ;  but  that,  having  been  called,  he  must  be 
sworn,  in  order  to  give  the  public  prosecutor  the  op- 
portunity of  asking  him  any  questions  he  might  think 
necessary. 

Witness  was  accordingly  sworn,  and  examined  by  the 
Advocate-Depute. 

The  case  was  one  entirely  of  circumstantial  evidence, 
and  resulted,  after  a  long  trial,  in  the  jury  returning  an 
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No.  29. 


respect  of 
i  dismiaaed 


Aberdeen.    frQih  the  bar.* 

April  38. 


1866. 


Robbery. 


Ilftj2. 

1866. 


INVERNESS. 

Ju^e— LoED  Ardjollaii. 

Hbb  Majb8Ty'b  Adyocatb — Criehian  A.D. 

KAkVUVt 

JoHH  Murray — Cheyne, 

Rapb — ^Etidbnob — Witness — Competenot. — In  a  trial  far  rape,  tl 
haying  appeared  that  the  girl  assaulted  was  of  weak  intellect  and 
incapable  of  understanding  the  nature  and  obligation  of  an  oath, 
objection  sustained  to  her  being  examined  as  a  witness ;  but  hdd 
that  a  statement  made  by  her  to  her  mother,  immediately  after  the 
alleged  assault^  was  admissible  as  part  of  the  res  gtBtm. 

No.  80.       John  Murray  was  charged  alternatively  with  rape  or 

Mumy.  assault,  with  intent  to  ravish,  committed  on  the  person 

invemew.  of  a  girl  Ann  Innes,  who  was  described  in  the  indict- 

*i86^.'    nient  as  being  '  of  weak  or  imbecile  intellect/ 

Hup..        The  first  witnesses  examined  for  the  Crown  were  two 

medical  men,  who  deponed  to  the  following  effect : — 

The  girl  Innes  is  not  a  perfect  idiot,  but  she  is  very  imbecile,  She 
knows  the  difference  between  truth  and  falsehood,  and  an  accurate 
statement  may  be  got  from  her,  though  not  a  complete  or  connected 
statement,  and  we  would  not  feel  confidence  that  any  statement  she 
might  make  was  accurate  unless  it  was  corroborated.  We  do  not  think 
that  she  understands  the  nature  and  obligation  of  an  oath. 

The  Advocate-Depute  then  tendered  Innes  herseif  as 
a  witness. 

Cheyne,  for  the  panel,  objected  to  her  being  received. 


^  The  packet  of  bank  notes,  with  the  seals  unbroken,  was  returned 
to  the  bank  in  the  course  of  the  week  after  the  trial. 
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He  argued  that  a  crucial  test  of  the  competency  of  a  wit-    ^J;^' 
ness^  was  his  or  her  capacity  of  understanding  the  nature  Murray, 
and  obligation  of  an  oath.    This  was  settled  both  in  the  ^°JJ™^ 
law  of  Scotland  and  in  the  law  of  England.     Here  the     i»66> 
medical  evidence  adduced  by  the  Crown  directly  nega-     Bape. 
tived  the  idea  that  the  girl  understood  the  nature  and 
obligation  of  an  oath. 

The  objection  was  sustained. 

The  next  witness  examined  was  Ann  Wilson  or  Innes, 
the  mother  of  the  girl  alleged  to  have  been  ravished. 
She  deponed — 

I  remember  the  27th  September  laat  About  neyeii  o'clock  in  the 
eyening  of  that  day  I  was  in  m j  own  hoosei  when  mj  daughter  came 
in.  She  was  crying,  and  appeared  to  be  very  much  agitated  and  ex- 
cited.    I  asked  her  what  was  the  matter  with  her.  • 

Interrogated^  What  did  she  then  say  to  you? 

Cheyne  objected  to  this  question^  and  generally  to 
the  admission  of  evidence  as  to  any  statement  made  by 
the  girl.  If  she  could  not  be  believed  when  on  oath^  a 
fortiori  no  credit  could  be  given  to  her  statements  made 
when  not  on  oath.  Besides,  the  point  was  settled  by 
the  case  oiHugh  M^Namara,  High  Court,  July  24, 1848, 
Arkley,  p.  621. 

Lord  Abdmillak  said  that  he  had  been  engaged  in 
M'Namara's  case,  and  since  that  decision  had  had  oc- 
casion to  consider  the  point  now  raised  very  carefully, 
and  he  had  come  to  the  conclusion  to  depart  so  far  from 
the  decision  pronounced  in  that  case,  as  to  allow  the 
Crown  to  bring  out  from  the  witnesses,  who  saw  the  girl 
immediately  after  the  alleged  outrage,  the  first  state- 
ment or  exclamation  that  she  had  made.  This,  he 
thought,  should  not  be  withheld  from  the  jury,  but  was 
admissible  as  being  really  part  of  the  res  gestce,  and  might 
be  laid  before  the  jury  as  an  incidental  fact,  like  the  cry 
of  a  child,  or  even  the  scream  of  an  animal.  He  would 
not,  however,  allow  the  witnesses  to  mention  the  details 
even  of  a  conversation  that  took  place  immediately  after 
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Joh?"   **^®  assault,  nor  anything  whatever  said  by  the  girl  at 
^""^y-   a  little  distance  of  time,  e.g.,  on  the  next  day. 
^"mI^qT      ^^  question  was  therefore  allowed,  and  witness  de- 
^^^'     poned  :  '  She  said  that  '  Gattell's  man  had  kept  her/ 
^P®-    She  said  nothing  more  to  me  till  the  next  day. 
At  the  close  of  the  case — 

Lord  Ardmillak  in  his  charge  to  the  jury  said,  that 
from  the  medical  evidence  as  to  the  mentul  state  of  the 
girl,  he  could  not  say  that  she  was  in  law  wholly  incap- 
able of  giving  ccmsent,  though  no  doubt  a  less  amount 
of  physical  resistance  would  justify  the  jury  in  holding 
the  offence  proved,  where  the  imbecility  of  the  injured 
party  was  so  great,  than  would  be  required  in  ordinary 
cases  of  rape. 
The  jury  unanimously  found  the  charge  not  proven. 


April  20.  DUNDEE. 

1866. 

Judges — Lords  ARDMaLAN  and  Nbatbs. 
James  Sturrock,  Appellant— i>ec», 

AGAmST 

WiLUAic  Anton,  Respondent — Trayner. 

Bmall  Debt  Act — Competenct  of  Appeal. — Appeal  against  a 
Snudl  Debt  Court  Decree  dismissed  in  respect  that  it  inTolyed  an 
inquiry  into  the  merits  of  the  case. 

This  was  an  appeal  against  a  judgment  pronounced 

Sturrock  v.  in  the  Small  Debt  Court,  by  the  Sheriff-substitute  at 

-TT— ; —  Dundee,  in  an  action  raised  at  the  instance  of  the  re- 
Dundee.  ' 

April  20.  spondent  against  the  appellant.  The  Action  was  for 
*  the  amount  of  an  account  which  was  in  the  following 
terms: — '1865,  November  21. — To  the  value  of  a 
'  double-barrelled  gun  belonging  to  me,  which  you  have 
'  got  in  your  possession,  and  which  you  refuse,  or  at  leaet 
'  delay,  to  give  up  (said  gun)  to  me,  to  the  value  thereof, 

'  £io; 
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It  was  stated  for  the  appellant  that  the  respondent  ^^^^^  ^ 
was  a  sailor  on  board  the  '  Narwhal,'  of  Dundee,  of    Anton. 
which  the  appellant  was  master ;  and  that,  on  a  voyage   Dnndee. 
to  the  North  Seas,  the  respondent  had  exchanged   a     isee.  ' 


double-barelled  gun  belonging  to  him  with  a  native.  Appeal 
for  a  pair  of  Narwhal  horns.  Such  an  exchange,  on  the 
part  of  the  seaman,  was  contrary  to  the  terms  of  the 
ship's  articles  under  which  he  sailed,  for  by  them  he, 
and  the  whole  crew,  were  forbidden  to  barter  with  the 
natives,  as  that  interfered  with  the  owners'  profits,  which 
.were  in  part  derived  from  such  barter  transactions.  1  he 
appellant,  on  the  ground  that  the  respondent's  barter 
was  contrary  to  the  terms  of  his  agreement,  took  pos* 
session  and  kept  the  horns  which  the  native  had  given 
him  for  the  gun,  and  refused  either  to  give  anything  for 
the  horns,  or  as  the  value  of  the  gun  which  had  been 
given  for  them. 

On  their  return  from  the  voyage,  the  respondent 
raised  an  action  for  the  value  of  his  gun,  and  the  ac- 
count sued  for  was  in  the  terms  above  set  forth.  The 
SherlffHSubstitute,  after  hearing  parties,  and  the  proof 
adduced  for  both,  decerned  for  the  amount  sued  for. 
In  the  course  of  the  case,  he  deleted  from  the  account 
sued  for  the  words,  '  which  you  have  got  in  your  pos* 
'  session  ;'  but  it  was  matter  of  dispute  when  the  deletion 
was  made,  the  appellant  contending  that  it  was  done 
after  proof  had  been  led,  the  respondent  averring  that 
it  was  done  before,     In  these  circumstances, 

Deas,  for  the  appellant,  contended  the  judgment  of 
the  Sheriff-substitute  should  be  recalled,  on  the  ground 
— 1st,  That  the  deletion  of  the  foresaid  words  from  the 
account  sued  for  changed  the  ground  of  action,  and  was 
ultra  vires  of  the  Sheriff-Substitute.  The  gun  in  question 
was  not,  and  never  had  been,  in  the  possession  of  the 
appellant ;  and,  2d,  That  the  action  should  have  been 
for  the  value  of  the  horns  which  had  been  taken  from 
the  respondent,  and  not  for  the  value  of  the  gun.  In 
support  of  this  last  view,  as  a  ground  for  rev^sal  of  the 
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No,  »i.    Inferior  Court  decision  reference  was  made  to  the  case 

Storroek  v. 

Anton,  of  the  Glosgow  and  South  Western  Railway  Company  v. 
Arif  ai  '^^^^^  Glasgow,  May,  5,  1865,  Irvine,  vol.  ii.  p.  162. 
1866. '  Tbayner,  for  the  respondent,  maintained  — Ist,  That 
AppML  the  alteration  made  hy  the  Sheriff  had  been  made 
before  the  proof  was  led,  and  that  it  was  within  his 
power  to  make  such  alteration  ;  that  it  did  not  alter  the 
grounds  of  action,  and  did  not  prevent  substantial  jus* 
tice  being  done  between  the  parties ;  and  that,  unless 
this  could  be  shown,  there  was  no  ground  for  reviewing 
the  Sheriff's  judgment,  malice  or  corruption  not  being, 
alleged.  2d,  That  the  Court  could  not  inquire  into  the 
facts  out  of  which  the  action  had  arisen.  The  account 
sued  for  presented  ex  fade  a  relevant  ground  of  action. 
The  Sheriff  had  held  it  not  only  relevant  but  proved, 
and  had  decerned  for  the  amount,  and  review  on  the 
ground  stated  for  the  appellant  was  excluded  by  the 
Small  Debt  Act.  The  case  of  Wilson,  referred  to  in  sup- 
port of  the  appeal,  was  not  a  sound  decision,  and  should 
not  be  followed. 

Lord  Ardmillan — ^I  do  not  think  the  alteration  made 
in  the  account  sued  for  by  the  Sheriff-Substitute  changed 
the  ground  of  action.  Even  after  the  alteration,  the 
terms  of  the  account  implied  that  the  gun  was  in  the 
possession  of  the  appellant,  and  the  alteration  seems 
merely  to  have  been  the  deletion  of  certain  words  which 
were  superfluous.  At  all  events,  such  deletion  was  not 
such  a  departure  from  the  forms  of  the  Small  Debt  Act 
as  resulted  in  substantial  injustice  being  done.  As  to 
the  qircumstances  out  of  which  the  action  arose,  these 
belong  to  the  merits  of  the  case,  and  into  them  we  can- 
not go.  Review  on  the  merits  is  expressly  excluded. 
I  do  not  distinguish  between  this  case  and  the  case  of 
Wilson,  quoted  by  the  appellant.  In  that  case,  the  pre- 
siding Judges  got  into  the  merits  of  the  case,  but  how 
they  did  so  we  cannot  tell,  as  the  report  is  silent  upon 
that ;  but  I  am  of  opinion  that  it  is  a  decision  which  we 
cannot  follow,  as  I  think  it  is  not  sound. 
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LoBD  NsAYES  concurred.    I  think  the  decision  iOgi^l^^', 

AntoD. 

Dundee, 

April  20. 

1866. 

Appeal. 


WUsovCs  case  was  a  wrong  decision. 
Appeal  dismissed  with  expenses. 


Lsuy — Smith  &  Mokb. — Agenti. 


ScoTTiflH  North  Eastern  Railway  Company,  AppelUnti 

J.  O.  SmUhj 


AQAIN8T 


April  20. 
1866. 


Charlbs  Matthews,  Respondent—^.  F.  CampbeU. 

Appbal — Competency — Small  Debt  Act — Railway — Damages 
FOR  Ejection  fbom  Train — If  the  amount  annexed  to  a  small  debt 
summons  shows  no  gronnd  in  law  for  the  action,  this  is  a  valid 
reason  of  appeal. 

2.  A  railway  company  is  not  bonnd  to  permit  a  person  to  proceed 
friithoat  a  ticket  in  a  train  which  he  has  entered  while  it  was  stand- 
ing at  a  station  although  he  should  tender  the  amount  of  his  fare  to 
the  station-master. 

Charles  Mathews  raised  a  small  debt  summons  in  the   No.  82. 
Sheriff  Court  at  Forfar  against  the  Scottish  North*East-     North 
em  Railway  Company  for  payment  of  £2,  9s.  sterling   R^i^y 
per  account  dated  19th  October  1865,  therewith  pro- ^"^"^  * 
duced  and  referred  to.     This  account  was  in  the  follow-  Mathewt. 
ing  terms,  viz. : — '  Oct.  19,  1865. .  To  hire  from  Forfar  ^^^o 
'  to  Guthrie  incurred  by  me  in  consequence  of  your     ises. ' 


having  at  Forfar  Station,  on  the  plea  that  I  was  un-  ^pp«^ 
provided  with  a  ticket,  ejected  me  from  and  prevented 
me  from  travelling  in  one  of  the  carriages  advertised 
to  start  from  that  station  to  Arbroath  at  5.41  p.m., 
although  I  offered  to  pay  the  fare  chargeable  and 
asked  a  ticket  three  minutes  before  the  time  of  start- 
ing, I  having  been  unable  to  obtain  a  ticket  owing 
to  the  ticket  office  being  shut,  and  no  one  in  attend- 
ance to  issue  tickets,  7s.;  compensation  for  loss  of 
business  at  Friockheim  and  personal  inconyenience 
and  annoyance  in  consequence  of  the  foregoing  cir- 
cumstances, ^2,  2s.— total,  £2,  98.' 
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Skittish  ^^  *^®  ^^^^^  being  called  in  the  Small  Debt  Court  at 
North    Forfar  on  the  9  th  day  of  November  1865,  the  appellants 

Railway  stated  various  objections  to  the  action  and  to  decree 

charr^^'  passing  against  them  ;  and  the  Sheriff-Substitute,  after 
1^!^!^  a  full  discussion,  took  the  case  to  avizandum,  and  on  the 

April  2o!  15th  day  of  said  month, '  decerns  for  7s.,  with  £1, 4s.  7d. 
1866.     €  ^£  expenses ;'  and  he  issued  the  following  note  explnin- 


Appeai.   jjjg  ^YiQ  grounds  of  his  judgment  and  the  circumstances  of 
the  case. 

On  the  19tli  October  the  pursuer  had  occasion  to  g;o  from  Forfar  to 
Arbroath  by  the  5.41  p.m.  train.     He  arrived  at  the  Forfar  Station 
just  as  the  bell  was  ringing  for  the  train  to  start.     The  ticket  window 
was  closed,  but  the  doors  of  the  station  were  open,  and  the  pursuer 
went  up  to  the  train  without  being  able  to  get  a  ticket,  although  he 
had  knocked  at  the  window  and  had  endeavoured  to  procure  one.     He 
seated  himself  in  a  carriage,  but  not  without  having  seen  the  station- 
agent  on  the  platform,  and  having  asked  him  for  a  ticket.    The  agent 
informed  him  that  he  was  too  late  to  get  a  ticket ;  the  pursuer  offered 
to  pay  his  fare,  and  he  produced  his  money.     He  was  then  told  that 
if  he  travelled  without  a  ticket,  he  would  have  to  pay  the  full  fiire  from 
Perth — that  being  the  original  starting  point  of  the  train.     The  pur- 
suer said  he  would  not  do  this,  and  afler  some  little  altercation,  the 
dtation-agent  called  the  guard  and  said  *  There  is  a  man  in  this  car- 
'  riage  who  has  not  got  a  ticket— do  your  duty.'     Upon  thie,  the  guard 
told  the  pursuer  he  must  either  come  oat  or  ebe  he  would  be  taken 
out;  and  accordingly  the  pursuer,  under  this  pressure,  came  out  of  tiM 
carriage.     Meanwhile  the  train  moved  on.     The  pursuer  hired  g  car- 
riage to  Guthrie,  for  the  hire  of  which  he  now  sues  the  company,  as 
well  as  for  a  sum  of  money  in  name  of  compensation  for  loss  of  time 
and  personal  annoyance.    The  Sheriff-Substitute,  after  examining  the 
company's  regulations  and  the  evidence  on  both  sides,  is  fiadsfied  that 
the  pursuer  arrived  at  the  station  too  late  to  demand  a  ticket  as  a  mat- 
ter of  right.     The  pursuer  also  by  getting  into  the  carriage  without 
one,  exposed  himself  to  the  risk  of  having  to  pay  full  fare  from  Pertlu 
Thus  far  the  station- agent  was  quite  right.     But  the  Sheriff- Substitute 
eannot  hold  that  the  agent  was  right  in  ejecting  the  pursuer  from  the 
carriage  under  the  circnmstanceB.     A  person  who  wilfully  travels  with- 
out a  ticket  ought  certainly  to  be  ejected  from  the  carriage,  and  ehould 
be  treated  as  a  dishonest  passenger.     But.  it  is  no  part  of  a  guard's 
duty  to  eject  all  persons  indiscriminately  who  may  not  have  tickets. 
A  passenger  may  have  no  ticket,  and  may  yet  be  in  perfect  bona  fides. 
He  may  forget  altogether  to  take  one,  he  may  loose  it,  or,  as  in  the 
present  case,  he  may  have  no  time  to  get  it» .:  Hie  penalty  he  suffers 
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IB  the  risk  of  being  ohArged  fdll  fare  from  the  place  the  trtin  originally    ^  ^'- 

BtartedT    And  accordingly  the  pursuer  was  told  this  by  the  agent.     It      ^orth 

was  only  after  the  argument  arose,  and  possibly  some  little  warmth    ^'^^'b 

between  the  parties  also,  it  was  only  then  the  guard  was  called  and  Compaay  v. 

the  pursner  was  ejected.    The  Sheriff- Substitute  thinks  that  in  these    Cbarlea 
.                          »                           «i«^«i-i.                 jv      Mathews. 
emsumstanoes  the  pursuer  ought  to  have  been  allowed  to  proceed  by 

the  train,  and  that  the  question  of  fiure  was  one  to  be  settled  when  he  j^^^n^^ 
reached  his  destination.  He  had  no  wish  to  defraud  the  company,  and  1866. 
therefore  should  not  have  been  subjected  to  the  treatment  reserved  for  AppMl. 
a  swindler  or  a  cheat.  If  the  railway  company  wish  to  enforce  the 
rale  that  passengers  must  be  on  the  platform  a  certain  number  of  mi- 
nutes before  a  train  is  advertised  to  start,  they  ought  to  close  the  doors 
of  the  station  and  refuse  entry  after  that  time.  But  to  leave  the  sta* 
tion  doors  wide  <^n,  and  to  shut  down  the  ticket  window^  gives  rise 
to  difficulties  like  the  present ;  whereas  the  closed  doors  would  obviate 
soy  misunderstanding.  This  plan  is  adopted  abroad,  and  at  most  large 
stations  in  this  country  also.  The  train  was  delayed  five  minutes  by 
the  misunderstanding  between  the  agent  and  the  pursuer,  whereas  one 
minmte  would  have  sufficed  to  procure  the  ticket.  At  the  same  time, 
the  Sheriff- Substitute  is  satisfied,  from  what  he  knows  of  the  station- 
agent  at  Forfar,  that,  had  the  pursuer  civilly  asked  for  a  ticket,  rather 
as  a  favour  than  as  a  right,  he  would  have  been  at  once  supplied. 
The  result  of  the  case  is,  that  the  defenders  must  pay  the  carriage  hire 
sued  for.  But,  as  the  pursuer  was  originally  to  blame  in  being  too 
late»  the  Sheriff- Substitute  is  not  inclined  to  award  any  sum  in  name  of 
compensation  for  loss  of  time  or  personal  annoyance.  Decree  for  78. 
and  ordinary  small  debt  expenses. 

AgaiBst  this  judgment  the  company  appealed  to  the 
Circuit  Court  at  Dundee.  In  the  course  of  the  discus- 
aon  the  Court  intimated  that  they  would  not  enter  into 
the  merits  of  the  case  as  disclosed  in  the  Sheriff's  notes  ; 
and  the  respondent's  counsel  was  requested  to  speak  to 
the  relevancy  of  the  account  annexed  to  the  summons 
as  showing  a  ground  of  action,  llie  Argument  for  the 
company  on  this  point  was  that  the  rule  requiring  a  pas- 
senger to  procure  a  ticket  five  minutes  hefore  the  start- 
ing of  the  train  was  a  reasonable  regulation  by  the  com* 
pany's  bye-laws  for  the  management  of  the  company's 
business.  The  right  of  the  public  to  carriage  was  con- 
trolled by  the  company's  bye-laws  as  to  the  getting  of 
tickets  in  due  time  before  entering  a  train. 

The  respondent  argued — (1)   That  the  action  was 
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Sottish   cl^^^^y  based  on  breach  of  the  common  law  duty  of  public 

North    carriers  to  carry  members  of  the  public  for  whom  there 

Railway   was  room  ou  being  tendered  the  amount  of  their  fare. 

ch^riB*'  That  was  in  itself  clearly  a  relevant  ground  of  action, 

Mathews. 


and  enough  was  shown  in  the  account  to  bring  out  the 
April  20'.  application  of  that  common  law  obligation.     No  doubt 

^^^'     this  obligation  was  liable  to  reasonable  regulation,  but 

^^  '  looking  strictly  to  the  terms  of  the  account,  nothing  ap- 
peared to  show  the  existence  of  special  regulations, 
whether  legal  or  illegal.  In  order  to  assail  the  relevancy 
of  the  account,  the  appellants  were  forced  to  assume  the 
existence  of  bye-laws  requiring  tickets.  Now,  not  one 
word  appears  in  the  account  in  recognition  of  the  exist- 
ence or  nature  of  such  bye-laws.  Their  Lordships  could 
not  assume  without  proof  the  existence  and  terms  of 
such  bye-laws,  and  the  fact  of  their  violation  by  the 
respondent.  (2)  Besides,  any  such  bye-law  was  inap- 
plicable to  the  case.  The  train,  it  appears,  was  standing 
at  the  station,  and  the  respondent  after  going  to  the 
ticket  office,  had  entered  the  carriage  without  opposi- 
tion. This  amounted  to  a  consent  on  the  part  of  the 
carriers,  and  they  could  not  turn  him  out,  especially  as 
no  force  or  fraud  was  alleged.  Either  on  breach  of  the 
common  law  obligation  or  of  implied  contract  to  carry, 
a  good  ground  of  action  was  disclosed  by  the  account. 

Lords  Ardmiluln  and  Neaves  concurred  in  holding 
that  the  account  showed  no  ground  of  action.     The  re- 
gulation requiring  tickets  before  entering  was  in  itself 
reasonable,  and  was  matter  of  notoriety  not  requiring 
probation.     As  the  pursuer  had  not  obtained  a  ticket 
in  time,  no  contract  had  been  made  with  him  by  the 
company,  and  he  was  justifiably  turned  out  of  the  car 
riage.     If  the  pursuer  was  right  in  what  he  did,  then 
any  one  of  the  public  must  be  so,  and  it  would  readily 
be  seen  that  if  crowds  without  tickets  were  to  be  at 
liberty  to  rush  into  any  train  they  found  waiting  at  a 
station,  the  management  of  the  traffic  would  be  much 
impeded.    The  account  here  wa3  very  defective^  it 
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fiuled  even  to  aver  that  the  acts  of  the  company  were    ^^  ?^ 
wrongous.     The  Circuit  Court  could  certainly  not  enter    North 
into  the  merits  of  a  small  debt  case  ;  but  if  the  account  ruIw^ 
annexed  was  so  defective  as  this,  the  whole  proceedings  ^SS*' 
before  the  Sheriff  had  been  incompetent,  and  the  Circuit  ^**^^^ 
Court  must  have  power  to  give  redress.  i^Sla?! 

Appeal  sustained,  and  decree  complained  of  recalled,     ^^^^ 
with  £6,  6s.  of  modified  expenses.  Appeal. 


WEST    CIRCUIT. 


Spring f  1866.  May  8. 

18S6« 

Judges — Lords  Cowan  and  Jertibwoodb. 
Her  Majesty's  Advocate— T^omi  A.D. 

AGAINST 

John  Caldwell — Brand. 

Plea  of  Insanity  in  bar  of  Trial. — Circumstances  in  whieli  a  plea 
of  Insanity  in  bar  of  trial  repelled. 

No  SS 

John  Caldwell,  accountant,  Glasgow,  was  charged     john 
with   assault,  as  also  the  using  lewd,  indecent,  and  ^^^^^"^ 
libidinous  practices  and  behaviour  towards  a  girl  under  ^j  sT' 
the  age  of  puberty.  ^^^^' 

Brand,  for  the  panel,  stated  a  plea  of  insanity  in  ^5**^^'"«» 
bar  of  trial. 

Drs.  Leishman  and  Orr  were  called  in  support  of  the 
plea.  These  witnesses  stated  that  they  conceived  the 
panel  incapable  of  instructing  counsel  and  agent  for  his 
defence.  Their  opinion  was  derived  from  several  visits 
to,  and  conversations  with,  the  panel  while  in  prison. 
The  facts  upon  which  their  opinion  was  based  were, 
(1)  Delusions  on  the  subject  of  money :  the  panel  be- 
lieved himself  possessed  of  unlimited  means,  contrary 
to  the  fact ;  (2)  Disease  of  the  brain  under  which  the 

YOL.  V.  Q 
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^j  h^'    P^Q^l  ^^  labouriog.    This  was  indicated  by  the  panel's 

Caldwell,  unsteady  gait,  paralysis  of  the  left  eyelid,  and  double 

Glasgow,  vision  ;  (3)  Strong  erotic  tendencies,  which  might  be, 

186G.'    and  which  in  the  present  case  they  believed  to  be,  a  oon- 


Libidinons  sequcncc  of  the  disease  of  the  brain. 
***  ^'  In  answer  to  the  question  whether  the  panel  could 
distinguish  between  right  and  wrong,  both  these  medi- 
cal witnesses  declined  to  give  a  positive  opinion,  but 
thought  it  more  likely  he  could  not.  They  would 
grant  a  certificate  of  lunacy,  in  order  that  the  panel 
might  be  placed  in  confinement. 

The  Advocate-Depute  called  Dr.  6.  H.  B.  M'Leod, 
who  stated  his  opinion  that  the  panel  was  labouring 
under  disease  of  the  brain,  but  that  at  present  he  was 
sane,  and  quite  capable  of  giving  instructions  for  his 
defence.  The  panel  was  quite  clear  about  everything 
but  money  matters.  The  witness  would  not  grant  a 
certificate  for  the  panel's  confinement  as  a  lunatic,  but 
he  would  give  a  certificate  for  the  appointment  of  a 
curator  bonis.  If  the  charge  had  been  one  of  theft,  he 
might  have  doubted  the  panel's  capacity  and  responsi- 
bility. In  the  present  charge  he  had  no  doubt  what- 
ever. On  all  subjects  but  money  matters  the  panel  was 
particularly  clear. 

Thomas  Armour,  prison  warder,  thought  the  panel 
knew  the  difference  between  right  and  wrong. 

James  Hogg,  teacher  in  the  prison,  thought  panel 
had  sufficient  intelligence  to  instruct  counsel  and  agent 
for  his  defence.  He  exhibited  no  defect  in  memoiyi 
and  while  in  prison  wrote  letters  to  his  friends  exhi- 
biting no  incoherency.  On  some  things  the  panel's  in- 
telligence was  particularly  acute.  ' 

Counsel  on  both  sides  having  been  heard.  Lord 
Cowan  repelled  the  plea. 

The  panel  then  pleaded  guilty  to  the  charge  of  using 
lewd,  indecent,  and  libidinous  practices  and  behaviour, 
and  not  guilty  to  the  charge  of  assault,  and  was  sen- 
tenced to  18  months'  imprisonment. 
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Hbb  Majrbtt's  Advocate — Thorns  A.D, 

AGAINST 

Jamss  H* Arthur  and  Donald  Gambron — &  F.  CampbeU. 

NioHT  Poaching — Statute  9  Geo.  IV.,  c«  69,  b.  9 — Assault — Re- 
LETANCT — Objections  to  the  relevancy  of  an  indictment  charging  a 
contravention  of  the  Night  Poaching  Act,  and  also  assault  at  common 
law — (1.)  that  there  was  not  a  sufficient  allegation  that  there  were 
three  persons  together;  (2.)  that  there  was  no  allegation  that  all 
the  panels  had  a  purpose  to  destroy  game;  and  (3.)  that  the  in- 
dictment did  not  refer  to  the  section  of  the  statute  giving  authority 
to  gamekeepers  to  apprehend — ^repeUed. 

The  panels  were  charged  under  the  Night  Poaching  No  84. 
Act,  9  Geo.  IV.,  c.  69.     Section  9th  of  that  statute  was  mah^ 
libelled  on  in  the  major,  and  there  was  also  a  charge  of  "^^^nf 
assault  at  common  law.     Section  9  sets  forth  inter  alia  Glasgow. 
— *  That  if  any  persons,  to  the  number  of  three  or  more    ^gee!* 
'  together,  shall  by  night  unlawfully  enter,  or  be  in  any    Night- 
'  land,  whether  open  or  enclosed,  for  the  purpose  of  ^^*®^**"«* 
'  taking  or  destroying  game  or  rabbits,  any  of  such  per- 
'  sons  being  armed  with  any  gun,  crossbow,  firearms, 
'  bludgeon,  or  any  other  offensive  weapon,  each  and 
'  every  of  such  persons  shall  be  guilty  of  a  misdemeanour.' 
After  charging  the  crime  against  the  panels,  both  or 
each  or  one  or  other  of  them,  the  indictment  proceeded 
— *  In  so  far  as  you,  the  said  James  M'Arthur  and  Don- 
'  aid  Cameron,  did  both  or  each  or  one  or  other  of  you, 
*  in  company  with '  A  B  and  C  D,  '  or  one  or  other  of 
'  them,  or  in  company  with  some  other  person  or  per- 
'  sons  to  the  prosecutor  unknown,  to  the  number  of 
'  three  or  more  together,  by  night,'  enter  to  certain 
fields  for  the  purpose  of  taking  or  destroying  game  or 
rabbits. 

B.  y.  Campbell,  for  the  panels,  objected  to  the  rele- 
vancy— (1)  That  one  of  the  different  alternatives  which 
the  indictment  presented  did  not  satisfy  the  statutory 
requirement  that  the  crime  could  only  be  committed  by 
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No.  34.    three  or  more  persons.     The  indictment,  as  laid,  might 

M* Arthur  fairlv  bc  read  as  covering  the  case  that  only  two  persons 

Cameron.  — viz.,  onc  of  the  pancls  along  with  one  of  the  two  other 

Glasgow,  persons  named  entered  the  field  on  the  night  in  question. 

186-6.'    (2)  The  indictment  failed  to  allege  that  the  persons 


Night-  with  whom  the  two  panels  were  in  company  shared  the 
^^  "^^*  panels'  purpose  of  taking  or  destroying  game.  The 
averments  simply  amounted  to  this,  that  the  two  panels 
having  that  purpose,  entered  the  field  in  company  with 
another  person  or  persons.  The  relevancy  of  the  minor 
to  support  the  common  law  charge  of  assault  was  ob- 
jected to,  on  the  ground  that  the  indictment  contained 
no  reference  to  the  section  of  the  statute  giving  author- 
ity to  gamekeepers  to  apprehend.  The  averment  in  the 
libel  was  that  certain  proprietors'  gamekeepers,  having 
found  the  two  panels  in  the  fields  tried  to  apprehend 
them,  and  were  thereupon  by  them  assaulted.  This 
did  not  show  a  crime  committed  by  the  panels  ;  for,  in- 
dependent of  statute,  a  man  was  entitled  vi  et  armis  to 
defend  the  liberty  of  his  person. 

Lord  Cowan  held  that  the  first  objection  was  obvi- 
ated by  reading  the  words  '  to  the  number  of  three  or 
'  more  together,'  as  controlling  the  different  alternatives 
presented  by  the  libel.  The  purpose  of  taking  game  his 
Lordship  thought  was  sufficiently  alleged  as  against  the 
whole  party  ;  and  in  regard  to  the  objection  to  the  re- 
levancy of  the  common  law  charge  of  assault,  his  Lord- 
ship held  that  if  it  should  appear  that  the  persons  as- 
saulted had  no  statutory  power  to  apprehend,  then  the 
panels  would  be  entitled  to  the  benefit  of  that  before 
the  jury. 

The  objections  were  accordingly  repelled. 
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David  Nbwlamds,  Appellani — Maclean^ 

AGAINST 

George  Stewart,  Respondent — W.  A,  Brown. 

Apfbal — Competency — Statute  20th  Geo.  II.  c.  43  (Heritable 
Jorisdictions  Act) — In  an  appeal  to  a  Circuit  Conrt  the  objection  was 
sustained  that  the  statutory  period  of  fifteen  days  bad  not  elapsed 
between  the  service  of  the  appeal  and  the  holding  of  the  Coiirt.  The 
appeal  was  then  withdrawn,  reserving  to  the  appellant  all  right  com- 
petent to  him  to  prosecute  the  same  before  the  next  Circuit  Court. 
On  the  appeal  again  coming  up,  objection  that  the  requisite  ten  days 
notice  had  not  been  given  to  the  opposite  party  repelled,  in  respect 
that  the  first  notice  though  a  bad  notice  for  that  Circuit,  was  a  good 
one  for  the  first  Circuit  at  which  the  appeal  might  competently  be 
heard. 

The  appellant  in  this  case  is  the  secretary  of  the  asso- 
ciated carpenters  and  joiners  of  Scotland;  the  respondent  New)and<( 
is  the  proprietor  of  a  hall  in  George  Street,  Glasgow,  ^'^^^^'J^ 
which   in  the  year  1856  was  leased  to  the  association    Maya. 

for  a  year,  and  was  afterwards  for  some  years  continued '- 

to  be  held  by  the  association  by  tacit  relocation.  When 
the  lease  was  entered  into,  certain  fixtures  belonging  to 
the  hall  were  agreed  to  be  taken  over  by  the  association 
at  a  fixed  value.  The  correspondence  in  regard  to  the 
whole  matter  took  place  between  the  respondent  and 
the  secretary,  the  appellant.  At  the  close  of  the  lease 
in  1865,  the  association  left  the  premises,  and  took  away 
a  quantity  of  fittings.  The  parties  then  differed  as  to 
what  the  association  was  entitled  to  remove,  the  result 
of  which  was  that  Mr.  Stewart  raised  an  action  against 
the  appellant  as  representing  the  society,  for  the  sum  of 
£4,  being  the  value  of  the  things  which  he  maintained 
the  Society  had  no  right  to  remove,  but  had  removed. 
The  action  was  raised  against  David  Newlands,  designa- 
ted as  Secretary  of  the  Society.  At  the  calling  before 
the  Sheriff,  the  appellant  objected  that  the  association 
was  not  properly  called  through  its  secretary,  but  the 
Sheriff  repelled  the  objection.      The  appellant  further 
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N^ia^ds  *U^^  that  the  things  which  were  removed  were  em- 

9.  Stewart,  braced  within  the  contract  entered  into  between  the  re- 

^^hT'  spondent  and  the  association,  and  he  desired  a  proof  to 

^^^^'     show  that.     The  respondent  answered  that  at  the  time 

Stupension.  ^]^q^  ^j^^  things  worc  taken  by  the  association  they  got  a 

receipt  from  him  for  the  price  of  what  they  took  away,  and 
he  called  for  production  of  that  document.  The  receipt 
not  being  produced,  the  Sheriff  refused  to  allow  a  proof, 
and  decerned  against  the  appellant.  The  Sheriff's  judg- 
ment was  dated  the  I4th  of  September  last.  The  ap- 
pellant then  lodged  an  appeal  for  the  circuit,  which  was 
held  at  Glasgow  on  the  28th  of  that  month.  At  the 
calling  at  that  date. 

Brown,  for  the  respondent,  objected  that  the  appeal 
was  not  competent.  The  34th  section  of  the  Heritable 
Jurisdictions  Act  provides  that  fifteen  days  must  expire 
between  the  judgment  appealed  and  the  next  Circuit 
Court  at  which  the  appeal  Biay  be  heard,  and  that  period 
had  not  expired  in  the  present  case. 

Lord  Ardmillan  sustained  the  objection,  and  the  ap- 
peal was  allowed  to  be  withdrawn,  '  reserving  to  the  ap- 
'  pellant  all  right  competent  to  him  to  prosecute  the  same 
'  before  the  next  Circuit  Court  for  the  hearing  of  appeals 
'  to  be  holden  in  Glasgow.' 

The  appeal  was  then  brought  before  the  present  cir- 
cuit as  above  stated. 

Brown,  for  the  respondent,  objected  that  the  appeal 
was  still  incompetent.  The  appeal  had  been  dismissed 
by  Lord  Ardmillan  on  the  last  occasion,  and  all  that 
then  took  place  proved  abortive.  By  the  S4th  section 
of  the  Heritable  Jurisdictions  Act,  it  was  necessary  to 
give  the  opposite  party  ten  days'  notice  of  the  appeal, 
and  no  such  notice  had  been  given  since  the  first  appeal 
was  dismissed. 

Lord  Cowan  repelled  the  objection,  holding  that  the 
notice  given  for  the  autumn  circuit,  although  a  bad  notice 
for  that  circuit,  was  a  good  one  for  the  first  circuit,  where 
the  appeal  might  be  competently  heard.  On  the  merits — 
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Maclean^  for  the  appellant,  argued — ^Tbere  is  a  dis-  Newu^s 
conformitjbetween  the  summons  and  the  account  libel-  *•  Stewart. 
led.  The  action  is  brought  against  Newlands^  as  repre-  m^T' 
senting  the  association,  and  the  account  bears  to  be  in-     ^^^^' 


curred  by  the  association  'per  David  Newlands,  sec-  *"^°"°^ 
'  retary.'  In  the  one  case  the  association  is  said  to  be 
the  debtor ;  in  the  other,  the  secretary  is  called,  and 
the  action  is  so  libelled  that  he  may  be  held  personally 
liable  for  a  debt  which  is  not  his.  If  the  association  is 
the  true  debtor,  it  is  not  properly  brought  into  Court, 
because  it  is  not  competent  to  sue  an  unincorporated 
association  through  its  secretary.  In  SomerviUe  v. 
Botobotham,  June  27,  1862,  24  D.  1187,  the  Court 
allowed  a  society  to  be  sued  by  its  managing  body,  but 
its  numbers  were  very  numerous.  Further,  the  SherijOT 
acted  oppressively  in  refusing  a  proof. 

Bbown,  for  the  respondent,  answered — ^Under  the 
clause  of  the  Small  Debt  Act  which  determines  the 
competency  of  the  appeal,  none  of  the  grounds  relied  on 
could  be  entertained  by  the  Court.  They  raised  the 
view  of  the  law  taken  upon  the  several  points  by  the 
Sheriff,  and  the  Court  could  not  review  the  Sheriff's 
judgment  upon  a  question  of  law.  But  assuming  the 
Court  could  deal  with  the  grounds  of  appeal,  the  Sheriff 
had  not  acted  oppressively  in  refusing  a  proof,  because 
the  appellant  was  not  in  tittdo  to  ask  it,  not  being  able  to 
produce  the  receipt  which  he  got  when  the  contract  was 
entered  into.  The  association  was  truly  the  debtor,  and 
it  was  properly  called  by  its  secretary,  because  the  com- 
munication between  the  association  and  the  respondent 
had  taken  place  through  the  secretary.  There  was  no 
absolute  principle  of  law  determining  how  unincorpor- 
ated associations  should  be  sued.  The  case  of  BoW" 
botham  establishes  that  they  may  be  brought  into 
Court  in  whichever  way  is  most  convenient  for  the  in- 
terest of  all  parties. 

LoBD  Cowan  had  no  difficulty  about  the  disconformity 
t>etween  the  account  and  the  summons,  and  he  had  no 
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No.  85.    doubt  that  the  Court  was  competent  to  deal  with  all  the 

Newlands  ^ 

r.  Stewart  gTOUiids  of  appeal.    In  the  circumstances,  he  thought 
<^gow.  the  association  was  properly  called  ;  and  dismissed  the 
1866. '   appeal  with  four  guineas  of  modified  costs. 


Suspension.  j   ^j  Robbhwom— Mooot,  M'Clukb  and  HAififAT.^Agents. 


y.     J  Jtidge — Lord  Cowan. 

1866.' 

MAEaABBT  Davie  or  Keanb,  Appellant — Mair, 

AGAINST 

John  LANOj^Respondent — Brand. 

Appeal  to  Circuit  Court — Cokpetbnct — Bond  of  Caution. — A 
bond  of  caution  cot  having  been  lodged  along  with  an  appeal,  ap- 
peal dismissed. 

This  was  an  appeal  against  a  sentence  of  the  magi- 
Kwne  »,  strates  of  Glasgow. 

^  °^        Brand^  for  the  respondent,  objected  to  the  oompe- 
M^llfT'  tency  of  the  appeal  that  a  bond  of  caution  had  not  been 
^^^^*    lodged  in  the  hands  of  the  clerk  of  Court  at  the  same 
Appeal,   ^jjjjg  03  ^jj^  appeal  was  entered,  or  at  least  within  the 
statutory  period  aFowed  for  lodging  an  appeal,  as  pro- 
vided by  section  36  of  the  Heritable  Jurisdictions  Act. 
Mair,  for  the  appellant,  stated  that  the  bond  was 
now  lodged. 

Lord  Cowan  sustained  the  objection,  and  dismissed 
the  appeal  as  incompetent,  with  expenses. 

T.  C.  Yoimo.— GioBOB  Patbbmii; — Agents, 
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STIRLING.  ^^M6?^' 

Judge* — Lords  Cowan  and  Jerviswoodb. 
Hbr  Majesty's   Adyocatb^T^ohm  A.D. 

AGAINST 

Forsyth  and  Others— Ba(/bifr« 

Rafb — Special  Defence — Unchaste  Chabactee  of  Womak, — A 
special  defence  having  been  lodged  in  a  case  of  rape,  averring  acts 
of  anchastity  on  the  part  of  the  woman  three  months  before  the  al- 
leged crime,  it  was  proposed  to  ask  a  witness  as  to  an  act  of  un- 
chaatitj  six  or  seven  years  before.     QneUion  disallowed. 

Five  panels  were  charged  with  rape  and  assault,  with   No.  87. 
intent,  or  one  or  other  of  these  crimes,  committed  by  and  othen. 
them  on  13th  February  1866.  Stirling. 

Balfoitr,  for  the  panels,  lodged  a  special  defence  aver-  ^ isee!^' 
ring  that  the  woman  upon  whom  the  crime  was  alleged  Rape, 
to  have  been  committed  was  of  unchaste  character,  and 
that  she  had  had  connection  with  other  men  on  certain 
specified  occasions.  When  the  diet  was  called,  the  Ad- 
vocate-Depute moved  that  the  defence  should  be  read, 
in  order  that  he  might  then  object  to  the  relevancy  of 
certain  parts  thereof  relating  to  unchaste  conduct  several 
years  before  the  date  of  the  alleged  rape.  This  wa,s  ne- 
cessary to  give  him  an  opportunity  of  deserting  the  diet 
if  his  objections  were  overruled,  the  Crown  not  being 
prepared  with  evidence  regarding  acts  of  such  a  distant 
date.  He  quoted  in  support  of  his  motion,  David  Allan, 
Glasgow,  Dec.  27,  1842,  Broun,  vol.  i.  p.  500  ;  Hume, 
vol.  i.  p.  304  note. 

Lord  Cowan  refused  the  motion.  The  Advocate- De- 
pute must  be  guided  by  his  own  discretion  in  resolving 
to  go  to  trial. 

An  arrangement  was  then  come  to  between  the  Ad- 
vocate-Depute and  the  prisoners'  counsel  as  to  the  form 


Forsyth 
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of  the  defence.    As  amended^  the  defence  specified  par- 

ticular  acte  of  unchastity  in  November  and  December 

IJ^ing-   1865  and  January  1866. 

>^<>g'         In  the  course  of  cross-examining  the  woman  upon 

^^'     whom  the  crime  was  said  to  have  been  committed^  the 

prisoners'  counsel  proposed  to  ask  her — ^Have  you  ever 

asked  men  into  your  house  at  night  during  the  last  six 

or  seven  years. 

The  Advocate-Depute  objected  to  the  question,  be- 
cause the  only  particular  acts  of  which  notice  was  given 
in  the  defence  were  limited  to  three  months  before  the 
crime  charged. 

Ans  veered  for  the  panels — ^The  question  was  asked  in 
support  of  the  general  averment  of  bad  character.  The 
question  would  be  incompetent  if  it  related  to  an  isolated 
act  six  or  seven  years  ago,  but  the  panels  offered  to 
connect  any  such  act  by  a  continuous  course  of  unchaste 
conduct  down  to  the  date  of  the  alleged  crime — Jainez 
Reid  and  Others,  High  Court,  Dec.  9, 1861 ;  Irvine,  voL 
iv.  p.  124. 

Lords  Cowan  and  Jebviswoode  refused  to  allow  the 
question  to  be  put.  The  proof  of  isolated  acts  of  un- 
chastity six  or  seven  years  ago  was  irrelevant,  and  the 
defence  contained  no  averment  excepting  as  regards  acts 
within  three  months  of  the  crime. 

After  the  examination  of  some  witnesses,  the  charge 
was  withdrawn,  and  the  panels  liberated. 
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HIGH  COURT. 

Jiiim4. 

Present.  1W6- 

Thb  Lord  Jcstxce-Gsneral. 

Thb  Lord  Justice-Clebk. 

Lords  Cowav,  Deas,  Arduojjls^  Neayeb,  and  Jbrtibwoodi. 

[Full  Bench.] 
Thomab  Quabn8|  Suspender — A.  R,  Clark — John  M^Laren^ 

AGAINST 

William  Hart  and  another,  Respondents — A.  Moncn^-^ 

H,  J,  AUHUTClffl 

Suspension  —  Jurisdiction  —  Review  —  Sheriff  —  Procedure- 
Proof — Previous  Conviction — Reset. — The  Court  of  Justiciary 
cannot  entertain  a  suspension  on  the  ground  that  a  Sheriff  at  a 
criminal  trial  laid  down  had  law  in  his  charge  to  the  jury,  and  re- 
fused to  note  an  exception  thereto. 

2.  Question,  how  for,  in  a  case  of  reset,  previous  convictions  may  com- 
petently be  founded  on  as  evidence  of  the  panel's  guilty  knowledge. 

The  suspender^  Quams,  was  tried  at  Glasgow  before 
Sheriff-substitute  Strathem  and  a  jury,  on  a  libel  at  the  <^^;. 
instance  of  the  respondents,  the  Procurators-fiscal  of    ^*'^ 
Court,  charging  him  with  the  crime  of  reset  of  theft,  ^jj^^"**' 
aggravated  by  previous  conviction.     One  previous  con-     ^sgg* 
viction,  dated  27th  August  1860,  was  libelled  on.     The  SuspeMion. 
jury,  by  a  majority,  found  him  guilty  as  libelled,  and 
he  was  sentenced  to  nine  months'  imprisonment. 

Quams  thereupon  presented  a  note  of  suspension,  in 
which  he  averred,  in  reference  to  what  took  place  at  the 
trial : — 

3.  That  the  evidence  for  the  prosecution  and  defence  having  been 
concluded,  the  prosecutors  made  no  address  to  the  jury,  and  William 
Brechin  Faulds,  writer  in  Glasgow,  addressed  the  jury  on  behalf  of 
the  oomplainer.  In  the  course  of  his  address  he  referred  to  the  pre- 
vious conviction  libelled  against  the  prisoner,  and  stated  to  the  jury 


232  CASB8  BBPOBB  THE  HIGH  COURT 

No.  S8.     ii^i  i]^^i  previoas  conviction  was  in  no  way  to  enter  their  minds  in 
Hart  '  judging  of  the  crime  libelled,  and  that  they  were  to  test  the  evidence 
High  Court.  '^^  j^^g®  0^  ^^®  innocence  or  guilt  of  the  prisoner  of  the  crime  of  reset 
June  .4.     libelled,  as  if  no  such  previous  conviction  had  existed. 

4.  That  the  presiding  Judge  thereafter  proceeded  to  charge  the 


^^°''^°*  jury,  and  in  the  course  of  his  charge  he  read  from  the  commentaries  of 
Hume  (vol.  i.  p.  1 14)  the  following  passage : — *  And  of  all  these  it  is 

*  a  powerful  confirmation  if  the  panel  or  his  author  is  a  reputed  thief 

*  or  resetter/  as  being  applicable  to  the  charge  then  before  them,  and 
commented  thereon.  The  said  presiding  judge  (Sheriff  Strathem) 
then  charged  the  jury,  and  told  them  that  the  previous  conviction  for 
the  same  crime  against  the  complainer  was  a  strong  circumstance 
against  him,  and  was  legal  evidence  to  be  ta&en  into  consideration  by 
them  as  proof,  not  only  of  a  former  conviction,  but  as  evidence  tending 
to  show  the  guilt  of  the  complainer  of  the  special  crime  charged  in  the 
libel  before  the  jury,  and  as  proof  of  the  complainer's  guilty  know- 
ledge of  the  article  having  been  stolenj  and  he  further  charged  the 
jury  that  the  complainer's  character,  as  proved  by  the  former  convic- 
tion, was  also  a  strong  circumstance  to  be  taken  into  consideration 
against  him  in  judging  of  his  guilty  knowledge. 

5.  That  at  the  conclusion  of  the  Judge's  charge,  James  Caldwell, 
writer,  Glasgow,  the  other  agent  for  the  complainer,  took  exception  to 
the  foresaid  charge  on  the  part  of  the  Judge,  and  asked  his  Lordship 
to  direct  the  jury  to  give  no  weight  to  the  previous  conviction  against 
the  complainer  of  reset  of  theft,  or  the  previous  character  of  the  com- 
plainer, in  judging  of  the  guilty  knowledge  libelled,  or  of  complainer's 
guilt  under  said  criminal  libel ;  and  further,  he  took  exception  that 
the  passage  quoted  by  his  Lordship  from  Hume  and  above  referred  to 
was  not  the  present  law  of  Scotland  ;  that  his  Lordship  refused  to  give 
such  directions,  and  of  new  stated  to  the  jury  that  a  previous  convic- 
tion for  reset  was  good  evidence  in  judging  of  the  prisoner's  guilt  of 
a  new  charge  of  reset,  and  that  the  jury  must  take  that  law  from  him 
as  conclusive,  and  he  refused  to  bear  any  arguments  or  further  expla- 
nation, stating  that  the  taking  of  such  exceptions,  and  asking  such 
directions,  were  competent  in  a  civil  trial  by  jury,  but  were  incompe- 
tent in  a  criminal  trial  after  the  Judge's  charge^  and  that  he  would 
not  permit  any  thing  further  to  be  said.  The  presiding  Judge  was  then 
asked  to  note  the  exceptions  and  directions  above  stated,  but  he  re- 
fused to  do  so. 

The  suspender  further  averred  that,  but  for  the  mis- 
direction of  the  presiding  Judge^  the  jury  would  have 
returned  a  diflferent  verdict. 

The  case  was  before  the  Court  on  21st  May  1866, 
when  the  suspender  asked  to  be  allowed  a  proof  of  his 
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averments.  TheJudge8(The  Lord  JuRtice-General^  Lords    Ncss. 
Neaves,  and  Jerviswoode)  considering  that  the  point     Hmi. 
was  one  of  importance,  continued  the  cause  that  it  High  court. 

^  June  4. 

might  be  argued  before  a  full  Bench.  lese. 

McLaren,  for  the  suspender,  now  argued — (1.)  The  SoBpemion. 
verdict  of  a  jury  in  a  criminal  case  may  be  reviewed,  if 
it  has  proceeded  on  improper  evidence — Hume,  vol.  ii. 
p.  514.  Here  the  Sheriff  admitted  as  evidence  of  the 
principal  charge  what  was  evidence  only  of  the  aggra- 
vation. The  Sheriff  ought  to  have  noted  the  exception 
taken  to  his  charge — ^Act  of  Adjournal,  17th  March 
1827,  Alison,  vol.  ii.  p.  42.  There  was  no  objection 
taken  to  the  proof  of  the  previous  conviction  when  led, 
because  as  evidence  of  the  aggravation  charged,  it  was 
quite  competent,  and  the  suspender  was  not  aware,  till 
the  Sheriff  charged  the  jury,  that  it  was  to  be  used  for  any 
other  purpose.  Inquiry,  similar  to  that  now  proposed^ 
had  been  allowed  in  previous  cases —  Wilson  v.  Ifannay, 
High  Court,  July  13,  1846,  Arkley,  p.  83  ;  Orr  v. 
M^Callum,  High  Court,  June  25,  1865,  Irvine,  vol  ii.  p. 
183  ;  Fitszimmons  v.  Linton,  Court  of  Session,  July  18, 
1861,  23  D.  1301  ;  (2.)  The  passage  from  Hume  read  by 
the  Sheriff  had  been  repudiated  as  containing  bad  law. 
In  Bums  v.  Hart  and  Young,  High  Court,  December  19, 
1856,  Irvine,  vol  ii.  p.  571,  a  conviction  of  reset  waa 
set  aside  because  the  Sheriff  had  admitted  evidence  that 
the  panel  was  habit  and  repute  a  resetter.  The  present 
was  a  stronger  case,  the  previous  conviction  libelled  on 
being  dated  six  years  before  the  offence  charged. 

Counsel  for  the  respondents  were  not  called  on. 

The  Lord  Justice- General. — ^The  Court  does  not  de- 
sire to  hear  more  argument.  The  first  question  that 
presents  itself  is.  Whether  it  is  competent  for  us  to  en- 
tertain this  matter  ?  We  had,  when  the  case  was  for- 
merly before  us,  serious  doubts  on  this  point,  and  we 
thought  that  it  should  be  argued  before  a  full  bench, 
and  we  have  heard  a  very  full  argument  from  Mr. 
M'Larea 
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^t^'w.      In  the  first  place»  there  is  no  precedent  for  our  inter- 
"•^     fering  with  the  law  as  laid  down  to  the  jury  by  a  She- 

HighCoart.  riff  Jq  hig  charge.     The  charge  is  a  thing  of  which  we 
IS6B.'    have  no  record,  and  there  is  no  provision  for  preserving 

Softpeiinoii.  such  a  rccord,  or  for  taking  exceptions  to  the  charge  as 
in  civil  cases.  It  would,  therefore,  be  a  novelty  if  we 
were  to  permit  an  inquiry  as  to  what  was  understood 
by  bystanders  to  be  the  statements  of  the  Sheriff  to  the 
jury,  or  as  to  how  what  was  said  was  understood  by  the 
jury.  Bystanders,  who  do  not  understand  law,  might 
misapprehend  the  direction  of  the  Judge  on  a  point  of 
law.  It  appears  to  me  that  the  Act  of  Adjournal  of  1827 
gives  no  authority  for  this.  It  has  reference  to  objec- 
tions stated  and  answered,  or  not  answered,  and  judg- 
ments pronounced  upon  them  in  the  course  of  the  pro- 
ceedings. But  a  Sheriff  does  not  review  or  pronounce 
judgment  upon  his  own  charge.  Such  an  inquiry  as  is 
proposed  I  am  satisfied  was  never  contemplated.  If  the 
proposal  were  entertained  in  this  case,  we  would  have  a 
suspension,  and  a  similar  inquiry  in  every  case  in  which 
a  proposition  in  law  was  laid  down  to  a  jury,  be  it  sound 
or  not  sound.  The  proposition  in  law  laid  down  in  this 
case  is  therefore  a  thing  that  we  cannot  inquire  into. 

I  may  further  say  that  I  am  not  prepared  to  hold  that 
in  no  case  of  reset  can  previous  convictions,  however  re- 
cent and  numerous,  be  made  evidence  of  the  panel's  guilty 
knowledge.  There  may  be  a  distinction  between  one 
and  many  convictions,  and  between  those  which  are 
recent  and  those  which  are  not,  but  I  think  the  distinc- 
tion  is  only  one  of  degree. 

The  Lord  Ju?nc£-CLEBK. — ^The  complaint  made  by 
the  suspender  is  twofold.  He  says,  first,  that  the  Sheriff 
gave  a  direction  which  was  wrong  in  point  of  law,  and, 
secondly,  that  he  refused  to  note  his  objections  to  it. 
Beginning  with  the  second,  where  are  we  to  find  the 
duty  imposed  on  the  Sheriff  to  take  a  note  ?  I  cannot 
find  it ;  and  I  think  that  the  provisions  of  the  Act  of 
Adjournal  very  clearly  prove  that  no  such  record  was 
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intended.    It  must  be  kept  in  view  that,  prior  to  1827,   No-m- 
the  evidence  was  taken  down  ad  hngum  ;  and  when  the    Hart, 
Act  of  Adjournal  substituted  notes  of  evidence,  it  was  HighCoiirt. 
provided  that  objections  t-aken  in  the  course  of  the  proof    isee/ 
should  still  be  minuted.     But  why  was  this  necessary  ?  SuapeiMioii. 
Just  because  these  objections,  unless  noted,  could  never 
be  reviewed.     Is  it  not  the  necessary  implication  that 
it  never  was  intended  that  any  other  matter  should  be 
reviewed  ?  I  am,  therefore,  of  opinion  that  the  law  laid 
down  by  a  SheriflF  to  a  jury  in  his  charge  cannot  be  re- 
viewed.   We  have  not  the  means  of  getting  at  it. 

I  also  agree  with  your  Lordship  that  it  is  most  inex- 
pedient that  the  evidence  of  bystanders  should  be  taken 
on  such  a  subject,  and  I  am  not  satisfied  by  the  argu- 
ment I  have  heard  that  previous  convictions  are  to  be  re- 
jected in  all  cases  as  evidence  of  guilty  knowledge  in  reset. 

Lord  Cowan. — On  the  leading  question,  whether  we 
can  get  at  this  objection  at  all,  I  concur  in  the  opinion 
of  your  Lordships.  I  am  satisfied,  from  the  discussion 
which  the  case  has  undergone,  that  this  is  not  one  of 
those  points  as  to  which  the  Sheriff's  judgment  can  be 
reviewed.  There  would  seem,  therefore,  to  be  no  judi- 
cial remedy  for  such  an  alleged  abuse  of  the  law. 

But  as  both  your  Lordships  have  adverted  to  the  le- 
gal view  taken  by  the  Sheriff,  I  desire  to  qualify  what 
has  been  said  on  that  point,  by  adding  that  I  am  not 
prepared  to  say  that  previous  convictions  can  be  founded 
on  for  the  purpose  of  proving  anything  except  the  fact 
that  they  took  place.  I  do  not  remember,  in  my  expe- 
rience, any  case  of  reset  or  coining  or  forgery,  where  a 
previous  conviction  was  used  as  evidence  of  guilty  know- 
ledge in  reference  to  a  particular  crime  then  being  tried ; 
and  but  for  what  has  been  stated,  I  would  have  had  no 
hesitation  in  rejecting  previous  convictions  if  tendered 
as  evidence  for  that  purpose. 

Lord  Deas. — ^There  seem  to  me  to  be  two  ways  of 
looking  at  this  question.  The  first  is  the  general  view 
tak^i  by  your  Lordship,  whether  any  objection  can 
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(^m  «b  c^^P^teo^ly  b^  taken  to  bad  law  laid  down  by  a  Sheriff 
^*^     in  his  charge  to  the  jury ;   and,    seooAdfy,   whdlier 

High  Court,  there  is  any  relevant  and  distinct  statement  of  bad  law 
1866     having  been  fetid  down  here. 

SuspeiMoii.     ^  iQ  tije  fy^  point,  I  am  not  very  willing  to  lay 

down  a  general  ruling.  I  am  not,  howeveiv  furepated 
to  dissent ;  on  the  contrary,  my  leaning  is  ina  favour  of 
the  soundness  of  your  Lordship's  view.  •  Bujfc  I  i^m  dis- 
posed  to  think  that  the  second  point  ia  suffioientibr  tb^ 
disposal  of  this  case.  For,  supposing  it  to  be  competei^t 
to  inquire  whether  or  not  badi  law  w^as^laid  down,  it 
would  be  neoessary  for  us  to  harve  a  very  distincf;  atate* 
ment  of  what  the  alleged  bad-  law  was,  and  it  jnuat.also 
be  made  perfectly  clear  that  it  teMy  was  had  law- which 
was  so  laid  down.  I  think  that  nether  of  tfaeae  oondi^ 
tions  has  been  complied  with  here.  There  is  op  diatinet 
statement  of  what  the  law  was  which  wm  actui^Uy  hid 
down.  8o  &r  as  can  be  gathered  froca  the  Tague  st«,te^ 
ments  before  us,  the  substance  of  what  is  eomp Wned  of 
seems-  to  be  that  the  Sheriff  told  the  jury  that  in  the 
question  of  guilty  knowledge,  the  previous  comviction  of 
reset  was  evidence  for  their  c<»isideration.  I-  ftm  not 
prepared  to  say  that  is  bad  law  at  aU.<  I  think  it  is 
good  law,  if  guardedly  laid  down>  and  I  bad  understood 
the  point  to  be  so  settled.  In  cases  of  reset  I  have  tap 
stated  the  law  mys^,  and  heakrd  it  so  stated  firom  the 
Btoch  by  others.  It  is  not  common  sense  that.it  should 
be  otherwise.  Take  the  case  of  a  pawBbrokerj  for  in- 
stance, who  has  been  previously  convicted .  of  re^et  of 
articles  got,  it  may  be,  from  the  same  set  of  boy«.  under 
similar  circumstance»-^s  that  of  no  moQient  in  consi- 
dering the  question,  whether  he  believed  the  article  to 
have  been  innocently  come  by  ?  In  like  manner  in  prose- 
cutions under  the  Coining  Acts,  the  oasesare  innumerable 
within  my  own  experience,  in  which  the  jury  bave  been 
told  that  previous  convictions  were  not  to  be  laid  qui  of 
view  in  considering  the  evidence  of  guilty  knowledge. 
A  person  who  baa  been  convicted  of  passing  base  coin 
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will  be  all  the  more  likely  afterwards  to  look  at  both  ^®;^f' 
sides  of  a  shilling.     The  law,  no  doubt  requires  to  be     h*^ 
laid  down  with  caution.     What  I  generally  say  to  the  "jf^n^"'** 
jury  is,  that  the  circumstance  of  previous  conviction,  in     ^ggg- 
such  cases,  is  not  altogether  to  be  laid  out  of  view.   I  am  suapeoirian. 
not,  therefore,  satisfied  that  any  bad  law  was  laid  dow  n 
here,  and  that  would  be  a  sufficient  ground  for  refusing 
this  suspension.     I  do  not,  however,  dissent  from  the 
more  general  ground  on  which  it  is  proposed  to  put  the 
judgment  of  the  Court. 

I^RD  Ardkillan. — ^This  suspension  proceeds  on  the 
ground  that  the  Sheriff  laid  down  bad  law.  Now  we 
have  no  knowledge  of  what  law  was  here  laid  down,  be* 
cause  we  have  no  record  of  it.  It  is  said  that  the  Sheriff 
ought  to  have  noted  the  objection  to  his  charge,  but  the 
Act  of  Adjournal,  to  which  we  have  been  referred,  does 
not  touch  that  matter,  and  only  refers  to  judgments 
pronounced  by  the  Sheriff.  I  therefore  think  we  cannot 
reach  the  objection  in  the  way  here  attempted  by  in- 
troducing something  like  a  bill  of  exceptions  The  sus- 
penders  true  remedy,  if  his  objection  to  the  law  laid 
down  by  the  Sheriff  were  well  founded,  would  be,  as  it 
seems  to  me,  by  appeal  to  the  Crown.  But  I  am  not 
prepared  to  admit  that  the  Sheriff  laid  down  bad  law. 
If  he  said  all  that  has  been  stated,  he  may  possibly  not 
have  been  so  guarded  as  he  ought  to  have  been — 
he  may  not  have  used  the  utmost  possible  caution,  but 
we  do  not  know  precisely  the  law  he  laid  down,  and  I 
am  by  no  means  prepared  to  hold  that  previous  convic- 
tion of  reset  of  theft,  however  recent,  even,  it  may  be, 
reset  of  articles  stolen  by  the  same  thief,  is  never  to  be 
taken  into  account  in  judging  of  the  question  of  guilty 
knowledge. 

Lord  Neaves. — I  am  of  the  same  opinion.  The  most 
important  point  relates  to  the  competency  of  giving  re- 
dress in  this  Court,  where  a  Sheriff  is  said  to  have  deli- 
vered bad  law  to  a  jury.  I  do  not  disguise  from  myself 
that  great  harm  may  be  done  in  this  way,  but  in  the 

VOL.  V.  R 
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qIm^m*,.  history  of  our  criminal  courts  I  am  not  uware  of  any- 
^^*^     thing  that  shows  we  have  the  means  of  getting  at  it. 

"jun^4!^  Are  we  to  have  shorthand  writers'  notes^  or  parole  evi- 
^^^'     dence  of  a  parole  address  weeks  or  months  after  it  was 

SoBpennon.  delivered  ?  I  say  nothing  of  the  indecency  of  setting  up 

a  Judge  to  be  sworn  at  by  the  prosecutor's  and  the 

panel's  witnesses  ;  for  it  is  certain  that  the  parties  will 

never  accept  the  Judges  own  account  of  what  he  said. 

We  have  in  all  such  cases  an  indictitient  to  refer  to,  and 

the  notes  of  all  the  evidence  and  of  all  the  objections 

taken  during  the  course  of  the  trial     There  are  liUnB 

scripUe,  and  litera  scripta  manet.   But  I  have  never  beard 

of  a  case  where  what  is  now  proposed  waBdone,  and-if, 

at  this  time  of  day,  a  thing*  is  unknown  in  oni'  criminal 

practice,  it  is  pretty  sure  to  be  inconsistent  with  law. 

On  the  question  as  to  the  soundness  of  thQ  SheriflTs 

alleged  charge,  I  do  not  my  that  in  all  eases  previous 

convictions  are  to  be  laid  out  of  view,  but,  at  the  same 

time,  I  am  not  prepared  to  approve  of  all  that  the  Sheriff 

is  said  to  have  told  the  jury.    We  do  not,  however, 

know  how  his  statements  may  have  been  qualified,  and 

this  uncertainty  just  illustrates  the  danger  of  going  into 

the  proposed  inquiry  where  so  mudi  may  depend  on  the 

concise  statement  made,  and  on  its  connection  with  the 

pretext. 

Lord  Jerviswoode. — I  concur,  and  have  only  to  add^ 

haviqg  been  one  of  the  Judges  who  aKpresaed  an  optiiioii 
that  this  ease  should  be  argued  before  a  fall  Bench,  that 
my  reason  for  proposing  that  course  was  rather  that  the 
point  might  be  deliberately  settled,  than  that  I  had  any 
doubt  in  regard  to  it. 
The  suspension  was  refused  with  expenses. 

Thomas  White,  S.S.C.— Caoww  Agkmt— Agents. 
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Her  Majesty's  Advocate — A .  MonerieffA,D,-^n,  J.  MoncreiffA,D. 


AGAINST 


WiLLiAK  Garkctt  aud  Ttioif  a8  l^XiOkfL^^Maedmald—Outhrie, 

I   •      •  • 

Statute.  ^9  Afi>  Irn  Vkt.  c*  74*-^THErr  or  OTaTEfis^^lMDicTjfKNT 
7-:RfUiYA)«Q7-^Tirp  poraon«  were  charge^  with  a  theft  of  oystein, 
in  contravention  of  th^  first  section  of  the  Act  Sd  and  4th  Vict.  c. 
74.  In  the  minor, proposition  it  was  set  forth  that. the  panels  having 
obtained  a  license  to  dredge  for  oysters  from  the  proprietor  of  an 
oyster  fisliei^,  and  '  being  empowered  by  the  said  license  and  the 
f  relative  regulations  of  tbe  said  cotter  fishery'  to  take  only  oysters 
nbove  ^  cevta^  w^  4id,iH>vei;tbeless9  wilfi^ly  aod  knowingly,  take 
and  carry  awaj  a  quantity  of  oysters  of  a  less  s}ze.  Ol^'ections  to 
the  relevancy  (1.)  that  the  facts  set  forth  in  the  minor  did  not 
amoixnt  to  a  contravention  of  the  Statute,  (2.)  that  assuming  that 
ihey  did,  the  license  and  regulations  libelled  on  ought  to  have 
been  oarratad  at  lengtli— repelled. 

At  the  Circuit  Court  of  Justiciary  held  at  Dumfries  wniiam 
in  April  last,  Garret  and  Edgar,  fishermen  in  Stranraer,  ^t™^^ 
were  indicted  and  accused —  ^^^g^*- 

High  Court. 

That  ALaE^Ti  by  an  Aet  passed  in  the  thivd  and  fourth  years  of  the    Ju°e  ^• 

reign  of  her  present  Mi^esty  Queen  Victoria,  chapter  seventy- four,  in- !_ 

tituled  *  An  Act  for  the  Better  Protection  of  the  Oyster  Fisheries  in  ^^^i^ 

*  Scotland/  it  is  enacted  by  section  first,  *  I'hat  if  any  person  in  that  Vict.  c.  74. 
'  part  of  the  United  Kingdom  called   Scotland,  shall  wilfully  and 

'  knowtogly  take  and  carry  away  any  oysters  or  oyster  brood  from 
'  any  oyster  bei^  laying,  or  fishery,  being  the  property  of  any  other 

*  perspn  or  persoas,  body  corporate  or  politic,  and  sufficiently  marked 
'  out  or  known  as  such,  every  such  offender  shall  be  deemed  guilty  of 

*  theft,  and  being  guilty  thereof,  shall  be  liable  to  be  sentenced  to  im- 
'  priaoninent  not  exceeding  the  term  of  one  year ;'  Yet  trub  it  is  and 
OF  VKRiTY,  that  you  the  said  William  Garret  and  Thomas  Edgar  are, 
both  and  each  or  one  or  other  of  you,  guilty  of  the  statutory  crime 
above  libelled,  actors  or  actor,  or  art  and  part :  In  so  fab  as,  you 
haying  joined  in  an  undertaking  with  Mary  M'Lean  or  O'Neil  .  .  • 
to  dredge  for  oysters  in  the  loch  of  Lochryan ;  and  having  for  that  pur* 
pose  obtained  permission  to  do  so  by  license  granted  by  Sir  William 
Thomas  Francis  Agnew  Wallace,  Baronet,  of  Lochryan,  .  •  .  pro- 
prietor  of  the  oyster  fishery  of  the  said  looh,  extending  over  and  com* 
prehending  the  oyster-beds  and  layings  therein,  or  the  said  Mary 
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f 

I     *  ,  •  «  ■ 

■  *    '  '  .  ■  •       ' 

'   WinSfl    ^^*J^"  ^^  O'Nciil  b^^ving  obtained  such  perroiesion  on  your  behalf  as 

Garret  imd  well  as  her  own,  the  said  license  being  current  at  the  date  hereinafter 

^2^)!"    libel W;  and  you  being  empowered  by  the  said  license,  and  by  tlie  r«- 

-: — --^  latlVe  regulations  of  the  said  oyster  fishery,  svfcject  to  wfcidi'ihe  MM 

^l^^T'  lieensa  was  grantad,  to  take  and  carry  away  .from  the.aaid  fisin^ .  aU 

1866.     9y^iy  dnedgged  by  yoa  exc^dii;kg  in  diameter  2^  i&Qhe«|  4U>d  ocf 

Ootitvar.sd  being  per^nitted  by  the  said  license  and  regulations  to  ta^e  and  carry 

Vict.  c.  74.  ^w*y  fro™  ^b®  ''^^^  fishery  any  undersized  oysters,  that  is  to  say,  oysters 

not  exceeding  in  diatneter  !2  j  inched,  but  on  the  contrary,  being  bound 

in  tdrms  of  said  ^license  and  regulations  to  retuffi  such  ^sters  ta  the 

sea  immedi&talyi  if  brought  up  by  your  dredge :  Nevertiieieeti  ytdi&Lf 

oira  4Ate  specified,  both  and  each  or  otie  or  other  of  yoQ>.  tmilfuUy  4M 

knowingly,  take  and  carry  away  3000  or  thereby  oysters  or  oyst©r 

brood,  of  a  less  size  than  2^  inches  in  diameter,  firom  the  said  oynter 

fishery,  the  property  of  the  said  Sir  Williara  Thomas  Francis  Agnew 

Wallace,  Baronet,  and  stiffielentlv  marked  otit  or  known  as  snch '.  .  . 

and  this  yott  did,  both  and  eadh  or  one  at  o|ber  'of  you^  naiekediy  and 

feloniously,  well  knowing  that  yo?i  had  no  right  to,  take  and  oany  away 

the  undersiaed  oysters  above  libelled,  and  that  yqu  bad  no^  o})tained  any 

permission  to  do  so  from  the  said  Sir  Agnew  Wallace,  BaHonet. 


■ »     ,  '  1  . »  I 


Objection  having  been  taken  to  the  relevancy  of  the 
indictment — 

The  Lord  Justice- Clerk  certified  the  case  to  the 
High  Court. 

Macdonald  and  Guthrie/ for  the  panels,  arguedj,  (1.) 
The  statutory  offence  was  not  well  libelleid.  The  Act 
was  limited  to  the  case  of  persons  taking  oysters  who 
had  no  right  whatever  to  do  so.  It  did  not  applv,  and 
ought  not  unreasonably  to  be  extended,  to  a  case  like 
th^  nresent,  where  a  regular  license  to  G^  h^4'  been 
graijted  by  the  proprietor.  Under  the  regulation,? 
foundc4  on  the  measurement  of  the  oyster^  wa,s  left  en- 
tirely  to  the  discretion  of  the  fishermen.  Was  it  to  be 
said  that  if  be  took  an  oyster  the  eighth  ot  au  inoh 
under  the  specified  size,  he  was  guilty  of  thefl,.  wherq^^ 
if  it  was  above  that  size  he  was  acting  lawfullv  ?  3e-^ 
sides,  what  was  the  diameter  of  an  oyster,  which  was 
not  circular  or  globular,  but  always  a  mishi^en  object^? 
(2.)  At  all  events  the  license  and  regulatipns  i^boujl^ 
have  been  libelled  on  verbatim.     Without  such  specifica- 
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tion  it  was  inipoesible  to  tell  what  was  the  precise  offence   ^^{^ 
charged — Angus  M'Kinnon,  High  Court,  May  25^  1863,  g*'"*  •»'» 
Irvioe^  vol,  iv.  p.  398;  George  DoJiglas,  High  Court,    fia«ar. 
JmaMfirj  23, 1865^  Irvine,  vol.  v,  p.  53-    The  fallowing  HighCoun. 
cases  wene  also  referred  toin  the  course  of  the  debate —     isi^e/ 
Catherine  Or o^sgrove  or  Bradley^  High  Court,  February  Contmv.ad 
6,  1850,  J.  Shaw,  p.  301  ;  Robert  Thomson  a?id  6'^or(7e  vki.  c  74. 
Mackenzie,  High  Court,    December  6,    1842,    Broun, 
v-oL  L  p.  475  ;  Robert  Maclean^  Glasgow,  September  21, 
1642/  Broun,  vol.  i,  p.  416  ;  Thomas  Houston  and  James 
Ewing,  Glasgow,  April  23,  1846,  Arkley,  p.  252  ;  Peter 
Galloway^  High  Court,  February  24,  1851,  J.  Shaw, 
p.  470. 

A.  Moj^auEFFaad  H.  J.  Mokcr&iff,  for  the  Crown ;-~ 
Sk  Wiliiun  WnUaoe  had  a  right  of  property  in  the 
oyfiAe!^  under  a  certain  site,  and  he  was  entitled  to  pro- 
tect it  by  making  the  license  conditional.  The  case  is 
so  peculiar  that  it  could  only  be  reached  by  this  Statute. 
The  opinion  of  the  Court  was  delivered  by 
The  Lord  Justice-Clerk. — ^This  is  a  case  which  is 
new,  and  it  is  undoubtedly  of  some  importance.  It  was 
therefore  very  fitting  that  it  should  be  fully  argued. 
But  after  giving  all  due  attention  to  the  argument,  I 
confess  1  do  not  think  that  the  case  is  attended  with 
any  very  serious  difficulty.  The  major  proposition  sets 
ou£  the  first  section  of  the  Statute.  There  is  nothing 
else  in  the  major,  and  therefore,  if  the  prosecutor  has 
well  libelled  a  breach  of  that  section  he  is  entitled  to 
prove  it.  If  he  had  attempted  to  libel  a  breach  of  the 
regulations,  or  anythiiig  else,  he  would  not  have  been 
entitle(l  to  prove  it.  I  am  of  opinion  that  he  has  well 
libelled  ft  breach  of  the  Statute.  The  peculiar  position 
of  the  panels  is  that  they  had  a  license  from  the  pro- 
prietor to  fish  within  this  oyster  fishery  ;  but  that 
licAise  was  limited  to  this  effect,  that  they  had  his 
authonty  and  permission  to  take  oysters  of  a  certain 
size  only.  They  could  not  therefore  be  charged  with 
taking  oysters  of  the  size  they  were  permitted  to  take ; 
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wiiifam   ^^^  *^®  license  being  so  limited,  they  were  still  open  to 
G*™*  *°^  a  charge  of  taking  oysters  of  a  diflererit  size,  and  their 
£<igar.    license  would  form  no  defence  to  such  a  charge.     That 
High  Court,  is  the  substaucc  of  the  matter.  It  is  a  different  question 
1866.*    whether  the  offence  is  well  libelled.     I  think  the  prose- 
contraT.3d  cutor  has  becu  very  successful  in  doing  so,  and  that  the 
vIct.  c  74.  indictment  is  framed  with  care  and  skill.     What  he 
says  is—  [Reads  minor  proposition.]     Now  this  seems 
to   me  irreproachable  logic.     It   amounts,  to  this : — 
The  Statute  forbids  you  to  take  any  oysters— rtbe  license 
permits  you  to  take  oysters  of  a  certain  sisie  only-^^you 
have  taken  03mter8  of  a  smaller  size — therefore  you  Ere 
within  the  Statute.    I  see  no  flaw  in  this.   It  was  ufged 
that  the  proseootoFhad  not  given  dufficieiit  informMioiti  as 
to  the  mode  in  which  the  r^gnlations  bad  been  infringed; 
But  there  is  no  breach  of  the  regulations  charged.     The 
only  breach  charged  is  one  of  the  Statute.    The  regula- 
tions are  set  out  only  because  it  was  neoeswry  to  rest^icit 
the  ofifence  to  theft  of  oysters  under  a  partioukiF  gisa.    I 
think,  tha^efore,  there  is  no  want  of  sufficient  specifi- 
cation. 

There  is  nothing  here  of  the  same  nature  as  the  offence 
charged  in  the  cases  of  M^Kinnon  and  Douglas.  These 
cases  depended  on  a  differeiit  principle  altcgetber. .  :In 
the  case  of  Doughs,  the  chaise  was  libelled  as  theft  i« 
the  ordinary  way.  It  came  out  in  the  evidence  that 
the  cattle  were  not  theftuously  taken,  and  indeed  not 
taken  away  at  all,  but  that,  bQing  on  the  pands  ferm^ 
he  appropriated  them.  Thfiverwasno  tanMia  proved  at 
all.  Therefore  I  told  the  jury  thait  the  pfrc^ewtor  had 
not  established  the  case  he  libelled,  and  that  tbe^  must 
find  a  verdict  of  not  guilty,  whiqn  ttiey  4M-  -.     ! 

On  the  whole  matter,  1  have  no  doubt  about  the  pre* 
sent  case.  .  ' 

The  objections  were  accordingly  repelled.       ,.     r 
On  the  motion  of  the  Advocate -Deputei  the  diets 
{igaini?t  the  panels  was  deserted  jtro  loco  et  tsippqre.  . 
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.  liORps  Cowan   and   Arbmiulan.  ^ig65^^ 

AOAfNBT 

P;exKR  Griet« — J^  J},  OranU 

WiLTUi^  FtRC-ftAit^NQ— 3oRKiNG**-£yiDi:Na^--*The  crio^e  of  wilful 
fire-rai9i|ig  U  cojnmiUed  by  a  door  being  set  on  fire^  buitthe  fact  of  a 
door  being  charred  does  not  necessarily  imply  that  it  has  been  on  fire. 

2.  Evidence  of  an  insurance  effected  by  the  panel  over  goods  in  his 
'shop  admitted,  without  objection,  to  prove  motive,  although  no 
notice  waa  taken  of  it  in  the  indietment.  ■ 

P£nr£B  GiOEViB  Was  indicted  and  accused — 

No.  40. 

That  ALBEff,  by  the  laws  of  this  and  of  every  other  well-govamed      Peter 
rtalm^  WilAd  Fir»-IUt8iag ;  As  ako  attempt  to  comoit  WiUdl  Fire*    ^'^''''^' 


Raising,  are  wmes  of  an  heittoaa  aaturei  and  severely  pmushable:  ^ighC^urt. 
Yvft  TRUE  IT  IS  AND  OP  TKRiTY,  that  you  the  said  Peter  Grieve  are      )866. 
guilty  of  the  said  crime  first  above  libelled,  or  of  the  said  crime  second  ~wilful 
above  libelled,  actor,  or  art  and  part :  In  so  far  as,  on  the  4th  day  of     Y\^' 
Jamiftry  186S,  or  on  one  or  other  of  the  days  t/S  that  month,  er  of  Attempt. 
Deoonber  annedtatdy pveooding,  or. of  February  imofidiailaly  follow* 
i«gi  yoa  the  said  iP^ter  Grieve  did^  wilfully,  wickedly,  aod  f^^looioiisly 
set  fire  to  the  shop  or  premises  in  or  near  Niddry  Street,  Edinburgh, 
the  property  of  Mathew  Brown,  cabinetmaker,  now  or  lately  residing  in 
or  near  Saint  Leonard  Street,  Edinburgh,  and  then  occupied  by  you,  by 
applyitig  some'Ifghted  er  ignited  substance,  to  the  prosecutor  unknown, 
fOia  qvfloofeitjr  of  paper  or  othor  oombostiUenMitarialif  to  the  pnoseontor 
iiakiiDv^i^  i^  said  s)iop  or  |H«mise8|  or  in  some  oiher  maoner-  to  the 
prosecutor  unknown ;  and  the  said  fire  thus  set  or  applied  by  you  did 
take  effect,  and  did  bum  and  destroy  part  of  said  shop  or  premises, 
pafdictilarty  the  architrave  of  the  door  of  the  back  shop  of  said  shop 
el^preiiiiseB,  or  parttheredf,  and  part  of  th^eellisg  of  said  shop  or  pre*> 
ossesv  mA  the  said  dre  was  tfaerealber,  by  tbs<exertk»s  of  well  disposed 
pc^DfK.  aubdued .  aod  extioguiahed :  Oa  otbjqrwbsci  time  and  plaoe 
above  libelled,  yon  the  said  Peter  Grieve  did,  in  manner  above  libelled, 
or  in  some  other  manner  to  the  prosecutor  unknown;  wilfully,  wickedly, 
and  feloniously  attempt  to  set  dre  to  the  said  shop  or  premises. 

The  panel  pleaded  ^  not  guilty/  and  the  case  went  to 
trial. 

[In  the  course  of  the  trial  evidence  was  led  for  the 
purpose  of  proving  motive  as  to  an  insurance  against 
fire  which  the  panel  had  effected  over  the  goods  in  his 
shop,  although  no  notice  was  given  in  the  indictment. 
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^;^^'    Similar  evidence  was  in  the  same  circumstances  dis- 
Griere.    allowed  on  objection  by  the  panel  in  the  case  of  Daniel 

"JuHe^r  ^^^^*'  High  Court,  Jan.  9, 1857,  Irvino,  vol.  ii.  p.  583. 
1866^^^  No  objection  however  was  taken  in  the  present  case.] 
wi^ui        The  only  portions  of  the  premises  proved  to  have 

Baising  or  beeu  affected  by  the  fire  were  the  shelving^  which  be- 
longed to  the  tenant,  and  the  door,  and  all  that  was 
proved  in  regard  to  them  was  tliat  they  were  charred. 
MoxcHOEFF,  for  the  prosecution,  arguod  on  the  autho- 
rity of  John  Arthur,  High  Court,  March  16,  1836, 
Swinton],  vol.  i.,  p.  124,  that  the  crime  of  wilfuliite* 
raising  had  been  committed  because  part  of  the  door 
had  been  burned. 

GHANT,for  the  pane], replied,  that  there  wasixaevideace 
that  the  door  had  been  burned,  it  had  only  been  charred. 
The  LoRP  Justice-Genekal  in  charging  the  jury  said— 
The  question  as  to  whether  there  had  been  a  complete 
crime,  or  only,  an  attempt,  is  a  very.niee  aodnanxiw 
one.  I  eannot  say  that  the  burtimg  of  the  shehess 
Which  werfe  put  there  by  the  tenant^  and  naight  have 
been  removed,  would  be  suflBcient  burning  of  the  pre- 
mises to  constitute  wilful  firerr^iising.  I^  however,  a 
door  of  a  building  is  set  on  fire,  that  is  «iadoubtodly 
fire-raising.  According  to  the  efvidenoe  in  this  case  Hk 
door  was  charred.  That  deed  not  necessarily  impfy 
ihat  it  was  on  fire.  Charring  is  a  slow  process,  and 
ipay  or  may  npt  amount  to  being, on  fire.  We  b%ve  not 
here  a. piece  of  evideaee  which  we  bad  in  the  case  of 
Attkur,  referred  to  by  the  Advoeaite^ Deputes  The  door 
is  not  produced  as  it  was  there.  It  was  a  dispiif^'fo' 
Arthur's  case  what  charring  was.  Learned  persons  and 
chemists — Dr.  Boswell  Reid  and  others— rproved  that 
the  door  was  charred,  but  had  never  been,  on  fire*  --  U^is 
(of  you  to  say  in  this  <3ase  whether  without  skifled  opvsi- 
dence,  aiid  without  seeing  the  door,  it  is  safe 'fofeid  the 
panel  guilty  of  fire-raising,   _     ^       ;  /;  ^  ;;;  [J^'^ 

The  Jury.  fiQund  the  papel  guilty  of^j|t4^mp<t,;tftnP9W" 
mit  wilful  fire<*raising,  and  he  was  sentenced  jU^peaal 
servitude  for  eight  years. 
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■ 

ThS  L0RI>*JU8TICE-G£NERAL. 

'►•'..'■■  ,  . 

J 

Her  Majesty's  Advocate — A.  Mono  ieffA.D. — R,J,  SfoncreiffA.D, 

.       .  AGAINST 

r.iJrtui  QotaMB.^sj>  Jambs  InnNo^^i).  Ma^enzk-^QviMic.' 

.  chi^ged  with  coDtravening  the  Act  17th  and  I8th  Vict*  c.  102, 
convicted  and  sentenced  to  imprisonment  for  two  months. 

^;lf6fiN'  Douglas,  junior,  (engineer,  Stranraer,  iii  the  No.  4i. 
parisH  of  tnch,  and  county  of  Wigtown,  and  James  DougUw 
IRVING,  mason,  Stranraer,  were  indicted  and  accused —  "frWngT* 

HishCourt. 
'Ti^AY  ALBniT,  hjr  an  A<st  passed  in  the  17th  and  18ih  years  of  Um     July  2. 

vaignl^f  HeD  Ifaj^j  Qiwa.  Victoria,  aMpterja2,  oslttled  *  An  Act     ^^^^' 

V  ,W^q^n8oli4at(^  and,  wnei^d  ,th^  law^  KeU^ting  tp  Bifib^ry,  Treating:.,  a»d-  ^J^^^^J 

'  XXqdue  Influence  at  Elections  of  Members  of  Parliament'  (The  Cor-,  isth  Viet. 

rapt  Practices  Prevention  Act  1854),  it  is  enacted  by  the  fifth  section,     ••  ^^^ 

•'  Every  persoti  who  shall,  directly  or  indirectly,  by  himself,  or  by  any 

*  ^pMtt  persoR  on  Ms  behalf,  make  «se  of,  or  threaten  to  make  use  of 
*'jfiq^49tmh  viotenQefOr.rostimnt,  or  iofltet^. or. threaten  tb^  inflietioii, 
•^jj  ^ftts^t  or  .>y  <?r  ttroflgh  any  other  person,  of  any  injury,  dai9i^g!Q» 
*jharm,^  or  loss,  or  in  any  other  manner  practise  intimidation  npcm 
^  or  agunst  amy  persop,  in  order  to  induce  or  compel  such  person  to 
'  Vote,  "br  refhiiu  from  voting,  or  on  account  of  such  person  having 
*:*toilMi^4or  rsfraiaed  ftom  ^v^tiag  otMiy  election,  or  vho^sfaall  by  rIh 
^idoitli^Si  dure9S,ijor.wy.  fraivlqleiit  dertpe  orcoittrivanoet  im|^et 
\ffr^fli^9f  ojbe^wise  interfere  wit^  the  free  e^ercisi^of  the.fraiid^ 
'  of  unr^yotOT,^  <^r  shall  tjhereby  compel,  induce,  or  prevail  upon  any 

*  voter  .eitner  io  give  or  to  refrain  from  giving  his  vote  at  any  election, 
^  ^hadl  be  dbeided  to  have  oomthitted  the  offence  of  undue  influence, 
'arid  shall  be  guilty  of  a  misdemeanour,  and  iu  Sootlaiid  of  am  offeftoe 

*  ^R9ii^bflM9;by<  fi|ie.or.tmpidsonjQcieQt,.,ajad  shipj  also  be  liable  to  for- 
V,^jt^vSiua.of.^£fy  |K>ands  to  any  person  who  shall. sue  for  ^he 

*  same,  together  with  full  costs  of  suit ;'  and  by  an. Act  passed  in  the 
19th  and  20th  years  of  the  reign  of  Her  said  Majesty,  chapter  eighty* 
foSTf^^eo'tlilefi^'' Ah  Act  to  confiaue  t1ie<|orrttpt'  PradScea  Prevention 
<  'A6r}854/i^tike^A«idfirst-m(mtioifcd  Aet  wan  oeathitted  uatfl  the  VOth 
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No.  41.     cUiy  of  August  1S57,  and  tbeiiceibrth  to  the  end  of  the  tfaen  next 

]>Qagiiig    S^sian  of  Parliainent ;  and  bj  aa  Act  pasted  in  the  31st  and  fifd 

sad  JsiiMs  years  <if  Her  said  Majesty,  chapter  eighty-seven,  entitled  *  An  Act 

^^  *  to  eonttone  and  amend  the  Corrapt  Praetioes  Prevention  Aet  1851/ 

WW*     11^        I, «  *  ' 

J^y  ^^  the  said  first-nentioned  Act  is  eontinned  nntil  the  lOthday  of  Atign^ 
1S06.      1859,  and  thenceforth  to  the  end  of  the  then  next  Session  of  ParHa* 


Coatnn  ment ;  and  by  an  Act  passed  in  the  26th  year  oi  Her  said  Majesty, 
.1^^^^°^  chapter  twentv-nine,  entitled  *  An  Act  to  amend  and  continue  the 

18th  Vict. 

c.  102. '  '  Law  relating  to  Cormpt  Practices  at  Elections  of  Members  of  Par- 
'  Ifament,'  it  is  enacted  by  section  first,  *  The  expression  ^*  the  Gor- 
"  mpt  Prscdoes  Prevention  Acts,"  shall  inclnde  this  Act  and  the 
'  said  Act  of  the  twenty-first  and  ttreaty-s^oottd  years  of  the  reignr  of 

*  Her  present  Majesty,  aad  the  Cormpt  Practices  IVevenlion  Ad 
'  1854,  as  amended  by  the  said  other  Ads;'  and  by  section  eleventh 
of  the  same  Act,  *  The  Covrapt  Praetioes  Prevention  Acts  shall  ^90n- 

*  tinne  in  force  lor  a  period  a(  five  years  from  the  passing  of  this  Act, 
'  and  firom  thenceforth  nntil  the  end  of  the  then  next  Seision  of  Par- 

*  liament :'  Yet  tb0r  it  is  and  op  veritt,  that  yon  the  said  John 
Donglas,  junior,  and  James  Irving  are,  both  and  each  or  one  or  other 
of  yon,  guilty  of  the  ofienoe  of  nndue  infinence,  set  forth  in  the  above 
reeited  section  of  the  Act  first  above  mentioned,  more  particularly  of 
the  offence  of,  hy  abdnction,  dnress,  or  any  IWiodnlent  device  or  eon- 
tiivmnce,  impeding,  preventing,  or  otherwise  interfering  with  the  Aee 
eatereise  of  the  franchise  of  a  voter,  or  thereby  oodipelHug,  inducing, 
or  prevailing  upon  a  voter  to  refnun  fitNn  giving  his  vote  at  an  elec- 
tion, aotors  or  actor,  or  art  and  part :  Ik  so  far  as,  Thomas  Wallaee, 
eattle-deaier,  now  or  lately  residing  at  or  near  Olenluoe,   in  the 
parish  of  Old  Luce,  snd  shire  of  Wigtown,  being,  «t  the  date  hen^- 
after  libelled,  a  person  eatifled  to  exercise  the  'frandiise,  and  to 
vote  at  the  election  of  a  Member  of  Parliament  for  the  BlSte  of 
Wigtown,  and  the  18th  day  of  July  1865  having  Been  fixed  as  the 
day  on  wfaieh  the  Section  of  a  Member  of  Parliament  for  the  said 
slnre  should  take  place,  the  poll  to  be  open  between  the  hours  of  eight 
o'elock  in  the  morning  and  four  o'^dock  in  the  afternoon,  and  the  town 
ei  Stranraer,  in  the  shire  aforesaid,  being  the  poMiog-tplace  Where  lihe 
said  Thomas  Wallace  behoved  to  record  his  vote,  and  the  said  Thomas 
Wallace,  as  you  well  knew,  intending  to  vote  at  the  katd  election, 
you  the  said  John  Douglas  junior,  and  James  Irving  did,  both  a^d 
each  or  one  or  other  of  you,  on  the  evening  of  the  I7th  or  emif  in 
the  morning  of  the  18th  day  of  July  1865,  wickedly  and  iiaUinioasly, 
abduct  the  said  Thomas  Wallace  from  the  dwelling-house  or  pre* 
mises  situated  in  or  near  Hanover  Street,  in  or  near  Stranraer  afore- 
said, now  or  lately  occupied  by  William  Yates,  grocer  atld  spirit- 
dealer,  now  or  lately  residing  there,  or  from  some  other  place  in  or  near 
Stranraer  to  the  prosecutor  unknown,  while  he  the  sdidThomaliWallsce 
was  in  a  state  of  total  or  partial  intoxication,  or  otherwise  unable  to 


AND  ClBCllT  COUHTS  QF  JUSTICIARY.  267 

reflint,  «qd  put  hiiq  into  and  convey  bim  in  a  carriage,  or  otb^r  vehicle,  ^?*.^^' 
%way  &oi9>  the  said  town  of  Stranraer,  and  ooi  of  the  said  ahire  of  DoogiM 
Wigtown,  hy  the  road  known  as  the  Ballantrae  and  Girvan  roadf  or  M»d  Jam«s 

aathe  GUsgow  road,  or  by  some  other  road  to  the  prosecutor  un* L. 

knowQ^  to  the  honsje  ot*  premises  at  Lovestone,  in  the  parish  of  Daillji  j^jy  ^.^^ 
and  shire  o£  Ayr^  now  or  lately  oecnpied  by  Robert  Inglis,  now  or  16^6. 
lately  residing  4here,  the  said  last-mentioned  houae  or  preiniaes  being  Contrar. 
at  a  diataikce  of  thirty-five  or  thereby  miles  from  the  said  town  of  J/jJ^y"^ 
Stranraer^  and  pat  him  the  said  Thomas  Wallaoe,  or  oaased  him  to  be  q,  102. ' 
pat,  to  bed  in  the  said  house  or  premises  at  Lovestone  while  still  in  a 
state  of  intoxioation  or  incapacity ;  and  then  in  the  said  houEO  or  pre* 
misea  ait  Loreatooe  yoa  did^  both  and  eaeh  or  one  or  other  of  you, 
widc^dly,  ieloniouslyi  and  fraudulently  take,  or  cause  to  be  taken 
out  of  his  custody,  his  watch,  and  cover  up  the  face  of  a  clock  which 
stood  in  the  said  hoase  or  premises,  so  as  to  keep  him  in  ignorance  of 
the  progress  of  time;  and  you  the  said  John  Douglas  junior,  and 
Jamea  Irving  did,^  ia  or  ftear  the  said  house  or  premises  at  Lovestone, 
it  being  then  an  advanced  hour  of  the  I8th  day  of  July  aforesaid^  both 
sad  each  or  one  or  other  of  you«  falsely  and  fraudulently,  and  wickedly 
and  feloniously,  represent  to  the  said  Thomas  Wallace^  or  cause  to  be 
repreaented  to  him^  and  make  him  believe^  or  cause  him  to  be  made 
to  believe,  that  he  was  still  in  the  shire  of  Wigtown,  at  Culquhirk  or 
at  Kirkcowan,  both  in  the  said  shire  of  Wigtown,  and  thai  he  oovld 
reach.  Stranraer  in  lime  to  vote  at  said  election,  while  the  dntance  to 
which. the  said  Thomas  Wallace  had  been  so  oonveyed«  and  the  time 
during  which  he  was  detained  by  the  false  and  fraudulent  representa- 
tions and  devices  above  set  forth,  were,  as  you  well  knew,  such  ae  to 
prerent  hia  return  to  Straarafur  in  time  to  rote  at  said  election ;  and 
the  #aid  Thomas  Wallace  was  thus  pmvented  from  returning  to  Stran- 
mer  uvtil  after  four  o'olook  on  the  said  ISthiiay  of  July  186i»;  andby^ 
alUhia,  or  part  thereof,  you  did,  both  and  each  or  one  or  other  of  you, 
falsely  and  frauduleotly,  and  wickedly  and  feloniously,  impede,  pre* 
venti  or  interfere  with  the  free  exereiae  of  the  Iranchise  of  the  said 
Thomas  Wallace,  or  did  eompolf  induce,  or  prevnii  upon  him  to  re- 
frain from  voting  at  aaid  election. 

fhe  panek  pleaded  not  guilty^  and  the  case  went  to 
trial. 

After  evidence  had  been  \ed  for  the  prosecution^  and 
in  exculpation,  at  great  length, 

MoNCRiEPF  for  the  Crown,  and  Mackenzie  for  the 
panels,  addressed  the  jury.* 

^  As  the  evidence  ia  fully  summed  up  in  the  charge  of  tho  Lord 
Justice- General,  it  has  been  thought  unnecessary  to  give  it  in  detail. 
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^Johi*  ^^  Lord  Justice-General,  in  charging  the  jury  said 
a^h^M  ""Notwithstanding  the  time  that  has  been  taken  up 
iimt^  with  this  case-^I  cannot  say  unduly  taken  up— it  really 
HighCourt.  comes  to  be  a  very  short  one.  The  case  for  the  prose- 
i86«.;  cution  is  this,  that  upon  the  18th  July  there  was  a 
Contrav.  couuty  election  in  Wigtown,  and  that  this  man  Wallace 
leek  Viet,  was  a  voter,  and  was  to  have  vot^d  at  Stranraer  ;  that  he 
*  was  carried  away,  or  induced  to  go  away,  and  kept  away 
by  fraudulent  devicep,  whereby  he  was  prevented,  in- 
terrupted, and  impeded  in  the  exercise  of  the  franchise, 
which  he  said  he  intended  to  have  exercised  on  the  18th 
July  ;  and  the  question  is  whether  that  is  proved,  and 
the  prisoners  were  parties  to  it.  This  is  no^  a  prosecu- 
tion at  the  instance  of  Wallace,  nor  is  it  a  prosecution  for 
any  injury  done  to  Wallace.  It  is  a  prosecution  for  the 
violation  of  a  public  statute,  and  it  is  not  in  the  power 
of  Wallace,  by  an^  statement  he  may  have  made,  or  any 
interference  he  may  have  made,  to  prevent  the  law 
taking  its  course  if  the  offence  has  been  committed.  The 
question  is  whether  the  statute  has  been  violated,  and 
violated  in  the  way  I  have  said,  by  the  prisoners  or  any 
of  them,  either  by  themselves  or  with  others,  bv  any 
fraudulent  device  or  contrivance,  impeding  and  prevent- 
ing Wallace  from  exercising  his  right  to  vote.  It  ia 
necessary  that  I  should  clear  away  one  or  two  points 
that  were  made  by  counsel  for  the  prisoners,  and  tell 
you  what  I  think  of  them.  In  the  first  place,  it  was 
stated  that  there  was  no  evidence  that  there  was  an 
election  in  the  county  on  the  18th  July,;  that  there 
could  be  no  evidence  except  by  the  produqtion  of  ci?r- 
tain  formal  writs.  Now,  I  cannot  tell  you  that  thaf  is 
the  law.  Witnesses  told  you  there  was  an  election 
there  at  that  date.  If  you  believe  the  witnesses^  that 
is  quite  enough,  unless  there  is  evidence  to  the  contrary 
that  there  was  no  such  election.  Then,  again,  it  wad  said 
there  was  no  evidence  that  the  poll  was  to  close  at  four 
o  clock.  I  have  to  tell  you  we  don't  require  evidence  of 
that ;  that  is  a  statutory  regulation.     The  statute  i^e- 
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quires  the  poll  to  close  at  four  o'clock  ;  a  statute  which  'j^^* 

every  person  is  presumed  to  know.     At  all  events,  it  is  Doagka* 

the  law,  and  the  poll  was  to  close  at  four  o'clock  hy  Irving. 


II    !<■» 


force  of  that  law.     Therefore  these  matters  are  out  of  **'g»»<^«rt- 

the  ca^e  ;  and  the  real  question  is  as  raised,  whether     isee.' 

^  ♦  *  ^  ^     .  '      ■ .  ■.•■■■  ■ 

this  man  went  away  for  his  own  purposes  in  order  to  CoDtwT* 
get  rid  of  q.  difficulty  in  which  he  had  been  placed,  or  i8th  viet. 
whether  he  was  led  away  and  induced  io  go  away  by  a  **'  ^ ' 
fraudulent  device  or  contrivance,  and  kept  away  by  a 
fraudulfBnt  device  or  contrivance,  from  exercising  his 
vote  at  the  election.  ^  According  to  the  evidence  we 
have  before  us  to-day,  there  is  some  confusion  as  to 
what  passed  at  the  house  of  Mrs,  Yates,  about  what 
people  came  in  and  out ;  but  there  is  evidence  to  show 
that  the  prisoner  Dogglas  was  there  in  the  course  of  the 
evening,  and  there  is  some  evidence  to  instruct  that  the 
prisoner  Irving  was  also  there  in  the  course  of  the  even- 
ing ;  and  you  will  judge  how  far;  that  evidence  is  correct. 
I  think  that  some  of  the  people  belonging  to  the  house, 
fhe  constable  and  driver,  gave  evidence  to  that  effect. 
There  is  also  evidence,  uncontradicted  so  far  a^i  I  see, 
that  Douglas  and  a  person  of  the  name  of  Dalrymple 
were  the  persons  who  went  and  ordered  the  carriage, 
r  de  not  recollect,  but  you  are  the  best  judges  of  it, 
that  there  is  any  evidence  that  Wallace  himself  had 
suggested  or  indicated,  or  taken  any  step  towards  the 
ordering  of  any  cab.  It  is  a  thing  done  without  him  so 
far  as  we  see.  Then  he  is  stated  to  have  been  the  worse 
of  liquor.  T%e  degree  of  drunkenness  is  a  matter  of 
difference  pf  opinion.  I  don't  recollect  that  I  have  ever 
seen  in  this  Court  any  case  in  which  a  matter  of  drunk- 
enness was  brought  up  when  the  question  of  degree  was 
not  one  as  to  which  the  witnesses  differed.  It  does  ap- 
pear, however,  that  h^  was  more  or  less  intoxicated,  and 
the  witness  Dalrymple  himself  says  he  was  also  in  that 
state.  It  does  appear  that  there  was  a  great  dfisl  of 
drink  going,  as  is  not  wonderful  on  the  evening  of  an 
election.    The  next  thing  you  have  is  that  there  is 
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No.  41.  driving  through  the  night  to  a  distance  of  thirty-five 
anW'eB  "^'^^  without  interruption,  until  the  parties  arrive  at 
*"irvingr  Loyestone.  It  seems  to  me  unquestionable,  I  should 
HighCourt.  think,  that  the  party  who  arrived  at  Lovestone  consisted 
''"see!*  ^^  Wallace  and  the  two  prisoners  and  the  drivers. 
"o^tJi^  Whether  Douglas  was  one  of  the  party  who  originally 
isthV^c^  got  into  the  carriage  at  Mrs.  Yates'  or  not,  may  be  a 
c.  102.  matter  on  which  there  is  difference  of  opinion  ;  but  it  is 
a  matter,  I  apprehend,  of  very  little  liiaterial  effect  in 
this  case,  if  he  was  one  of  the  party  who  proceeded  that 
night  from  Stranraer  to  Lovestone  on  that  expedition. 
So  also  in  regard  to  the  identity  of  Irving.  It  is  stated 
he  was  on  the  box  at  Stranraer  ;  he  certainly  was  at 
Stranraer  that  night,  and  wias  one  of  the  party  who  ar- 
rived at  Lovestone.  These  are  the  persons  who  wetit  to 
Lovestone  j  and  the  question  raised  for  your  considera- 
tion is,  whether  that  was  dbne  with  the  full  assent  and 
approbation  of  Wallace  himself  in  order  to  get  him  out 
of  a  difficulty  into  which  he  had  got  by  being  committed 
to  both  parties  j  or  whether  it  was  ^  scheme  and  device 
whereby  he  was  impeded  and  prevented  from  exercising 
his  franchise.  If  yon  take  what  he  swore  to  you  as  the 
true  view  of  the  matter,  he  had  never  pledged  himself 
in  any  way  to  vote  for  Sir  Andrew  Agnew,  but  "had 
directly  pledged  himself  to  vote  for  the  other  can- 
didate, Lord  Garlics.  The  words  in  the  beginning 
of  his  evidence  were,  that  he  waa  at  Stranraer  on 
the  17tb,  intending  to  remain  there  that  he  might 
vote  at  the  county  election  the  next  day  for  Lord 
Grarlies.  He  said  that  when  he  came  to  know  v^here  he 
was,  soon  after  he  left  Lovestone,  he  was  very  much 
dissatisfied,  and  made  every  effort  in  his  power  to  get 
to  vote  for  Lord  Gariies.  Therefore,  according  to  his 
own  statement  as  given  to-day,  there  can  b^  ho  doubt 
he  was  taken  there  unconscious  of  what  he  was  doing — 
taken  there  believing  he  was  taken  somewhere  else,  at 
all  eventfl,  not  in  the  direction  of  *  Lovestone.  There 
is  evidence  that  afterwards  he  gave  a  different  account 
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under  circumstances  which  it  will  be  necessary  for  you  jihn* 
to  consider,  and  I  may  as  well  notice  now.  When  he  and^jflSJa 
returned  next  day,  he  was  asked  by  one  or  two  people  ^''^^"g- 
what  had  become  of  him  at  the  election,  and  some  of  ^^j^'jf^j.'*' 
them  were  'jawing  him'  about  that — some  expressing  ^^^^ 
the  opinion  that  he  had  been  carried  oflF  altogether.  J^^j,**^^ 
He  tells  you  he  rather  thought  he  had  made  a  fool  of  isth  Vicw 
himself,  and  said  he  had  been  away  a  nice  jaunt,  stating 
that  be  had  been  in  a  beautiful  country,  and  seen  a 
great  many  beautiful  girls,  and  so  forth,  part  of  which 
is  plainly  untrue.  He  did  not  see  anybody  at  all ;  he 
did  not  see  any  girls  at  all,  so  far  as  we  know,  except  one. 
But  he  states  to  you  his  reason  for  saying  that  was  that 
he  did  not  like  the  notion  of  being  pestered  about  this 
matter  ;  also^  he  stated  to  you  in  part  of  his  evidence 
that  he  did  not  know  there  was  any  law  against  the 
things  and  he  reckoned  the  prisoners  did  not  know  that 
either,  as  he  thought  that  if  they  had  known  there  was 
any  law  against  it  they  would  not  have  done  it.  He 
stated  that  as  a  reason  why  he  wrote  the  letter  to  the 
Procurator-fiscal,  having  been  told  by  a  person  of  the 
name  of  Stroyan  that  if  he  did  write  such  a  letter  there 
would  be  no  more  about  it.  And  it  appears  he  stated 
to  somebody  else  that  the  Procurator-fiscal  would  not 
take  a  verbal  statement  of  that  kind,  but  required  to 
bave  it  written*  He  wrote  in  that  belief  and  with  that 
view,  and  he  tells  you  here  that  it  was  not  a  true  state- 
ment, but  that  he  waa  taken  away  in  au  unconscious 
condition,  without  a  knowledge  of  what  was  going  on. 
Now,  what  are  the  circumstances  of  the  case  disclosed 
to  support  the  one  case  and  the  other  ?  In  the  first 
place,  before  starting,  there  is  no  evidence,  as  I  have 
already  noticed,  of  any  indication,  as  expressed  by  him, 
or  any  intention  of  going  upon  any  jaunt.  He  does 
not  appear  to  have  suggested  or  expressed  the  intention 
of  going  anywhere,  or  made  any  arrangement  or  prepa- 
ration for  going  anywhere.  AU  that  arranganent  and 
preparation  was  made  by  other  persons  ;  and,  as  far  as 
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^jihii*    '^®  evidence  of  the  driver  goes,  all  the  instructiona 
^g^   about  the  road  by  which  they  were  to  go  came  from  one 

and  James  ,  ''  "^  m  , 

Irving,    of  the  prisoners  on  the  dickey,  who  was  in  communica- 


HiffhCourt.  tion  with  the  other  prisoner  in  the  inside.  Wallace  him- 
1866.'    self  took  no  part  in  the  matter,  so  far  as  proved.     Then, 


coninr.  whcn  they  arrived  at  Lovestone,  you  will  see  whether 
18th  Vi!^.  anything  took  place  there  that  indicated  any  purpose 
«.  102.  ^  design.  It  does  not  appear  that  Wallace  was  quite 
sober  when  he  arrived  ;  but  it  appears  that  when  there 
he  had  more  drink,  and  there  is  evidence — you  will 
judge  of  it — that  an  endeavour  was  made  while  he  was 
there  to  make  him  believe  he  was  elsewhere.  If  that 
be  so,  if  the  prisoners  were  doing  that,  it  is  very  diffi- 
cult to  arrive  at  any  conclusion  in  this  case  but  one. 
Now,  is  there  any  evidence  of  that  ?  The  woman 
Glencross,  whose  evidence  you  heard,  whose  manner  of 
giving  it  you  must  have  observed,  who  certainly  did 
not  appear  to  have  so  much  recollection  as  one  would 
have  expected  of  some  matters  that  occurred  within  her 
knowledge,  and  who  certainly  did  not  indicate  any  dis- 
position to  say  too  much  in  favour  of  the  prosecution 
at  least — stated  that  she  did  pass  as  Miss  Wilson  at 
that  time,  and  says  she  thinks  it  was  suggested  to  her 
by  Wallace  asking  her  if  she  was  Miss  Wilson  ;  and  if 
Wallace  asked  her  if  she  was  Miss  Wilson,  of  some 
place  not  very  pronounceable,  you  will  judge  whether 
that  indicates  he  believed  himself  to  be  at  Lovestone, 
or  believed  himself  to  be  in  the  other  place.  But  sup- 
posing he  himself  suggested  it,  does  it  appear  to  you  or 
does  it  not,  that  she  countenanced  that  idea,  and  does 
it  appear  to  you  how  she  came  to  countenance  it  with- 
out some  purpose  ?  Not  only  was  she  to  be  Miss 
Wilson,  but  the  man  who  came  from  Girvan  on  the 
suggestion  of  Mr.  Inglis,  the  factor,  was  to  represent  Mr. 
Wilson.  He  tells  you  so,  there  is  no  reasonable  doubt 
about  it.  He  was  to  do  so  upon  the  suj^estion  and  in- 
struction of  Douglas.  The  housekeeper  was  to  be  Miss 
Wilson,  and  he  was  to  represent  himself  as  the  father  of 
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Miss  Wilson      Now,  there  you  have  the  whole  of  this    No.4i. 
representation.     Even  assuming  that  Wallace   himself   Dnu^ias 
had  wakened  in  the  belief  he  was  in  the  house  of  Mr.    itvhi^.^ 
Wilson,  it  13  very  plain  he  found  himself  to  be  in  a  Hi^h  Coun. 
place  very  different ;  if  that  was  put  into  his  head,  it     i/ss,' 
is  very  plain  there  was  a  system,   if  yoa  believe  the   contrar. 
witnesses^    of  keeping  him  in  the  dark,  and  deceiv-  igth'viit. 
ing  him  as  to  the  place  where  he  was.      Hme  was    «'^^^' 
put  off;  at  last  the  party  started  for  home.     On  the 
road  Wallace  tells  you  he  saw  this  was  not  the  country 
he  had  supposed,  that  the  hills  were  not  the  Wigtown - 
shiije  hills,  and  he  got  out  of  the  carriage  and  refused  to  go 
ha^.     The  postboy  who  drove  the  carriage  speaks  of 
his  coming  out  and  refusing  to  go  along  with  them  ;  and, 
as  regards  the  purpose,  if  it  was  to  prevent  his  being  in 
time  for  the  election,  it  was  as  effectual  to  have  him 
walking  as  to  drive  him.     They  proceeded  and  left  him 
there  ;  and  he  tells  you  how  he  made  the  best  of  his 
way.     He  was  anxious  to  get  to  Stranraer  in  time  to 
vote.     He  got  to  Girvan  and  hired  a  vehicle,  not  know- 
ing the  time,  as  his  watch  was  run  out ;  he  offered  a  bribe 
to  the  post-boy  to  drive  him  in  in  time  for  the  election, 
showing  very  clearly  that  he  did  not  know  either  the 
hour  or  the  geography  of  the  country,  or  he  lyould 
have  l?nown  he  could  not  have  arrived  in  time.     Now, 
it  is  for  you  to  consider  whether  these  persons  accom- 
panied Wallace  on  a  journey  of  his  seeking,  or  whether 
he  aQCompanied  them  on  a  journey  of  their  seeking  ; 
whether  he  designed  to  go  away  to  this  Lovestone, 
which  he  knew  nothing  about,  or  whether  they  directed 
him  to  it ;  whether  he  considered  or  was  made  to  be- 
lieve he  was  in   the  house  of  Mr.   Wilson  without 
any  purpose  at  all,  but  merely  to  please  him.      All 
that  you  are  to  consider,  and  if  you  think  that  there 
were  these  devices  to  hoodwink  this  man  when  he  was 
not  in  his  perfect  and  sober  senses,  and  when  he  was 
not  co|iscious  of  all  that  was  going  on  and  being  prac- 
tised upon  him,  and  that  he  was  thereby   prevented 
VOL,  v.  s 
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^John*  ^^^^  being  at  the  election  at  Stranraer  in  time,  then 
Douglas  that  is  a  case  for  the  prosecution,  and  will  be  a  suffi- 
inring.  cient  case  for  the  prosecution.  It  is  indicated  in  odb 
HighCiMirt.  part  of  the  case,  that  there  was  a  difference  in  the  posi- 
1866.'  tion  of  one  prisoner  from  the  other — that  Irving  was 
ContraT.  not  sceu  drinking  with  the  other.     It  is  diflBcult  to 

17th  and  ... 

18th  Vict,  make  a  distinction.     They  are  found  going  together 
and  drinking  all  night  for  a  purpose  we  cannot  conceive 
of.     They  are  both  concerned  in  the  affair.     This  is  an 
offence  against  the  laws  for  keeping  elections  clear,  and 
leaving  persons  free  from  influence  in  exercising  their 
votes.     Although  this  does  not  do  bodily  injury  to  any 
one,  and  is  not  one  of  the  highest  offences  known  to  the 
law^  still  it  is  a  case,  and  the  evidence  establishes  it,  in 
which  impropriety  in  such  a  proceeding  by  violation  of 
the  law  should  be  marked,  and  the  provisions  of  the 
Legislature  for  keeping  elections  clear  should  not  be  dis- 
turbed.    If,  on  the  other  hand,  you  think  this  person 
intended  going  away,  it  would  be  a  different  case.    I 
may  mention  as  to  the  statement  about  his  having  in- 
volved himself  to  vote  for  both  parties,  if  he  had  given 
any  pledge  to  both  parties — if  Sir  Andrew   Agnew, 
or  anybody   who  was   his    agent   or  canvasser,   had 
got  promise  of  his  vote,  3'ou  would  have  had   that 
proved  as  part  of  the.  defence.     There  is  not  a  tittle  of 
'     evidence  to  shew  there  was  anything  of  that  kind,  and 
Wallace  said  hims^elf  he  made  no  such  promise.     There 
is  no  evidence  of  that,  except  from  those  expressions  in 
which  he  said  he  was  pressed  by  both  parties,  wishing 
to  get  rid  of  this  awkward  position  in  which  he  was 
placed.     Now,  gentlemen,  that  is  a  short  case  ;  it  is  for 
you  to  determine  which  is  the  true  view  of  it. 

The  jury  returned  a  verdict,  unanimously  finding  the 
panels  guilty  as  libelled,  but  recommended  them  to  the 
leniency  of  the  Court. 

Mackenzie,  for  the  panels,  directed  the  attention  of  the 
Court  to  the  provbion  authorising  the  alternative  punish- 
ment of  a  fine,  and  also  to  the  fact  that  this  was  the  first 
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case  that  had  occurred  under  the  statute  in  this  part  of   ^^J^ 
the  kingdom.   He  also  referred  to  the  previous  good  con-   ^"^^ 
duct  of  the  prisoners  as  a  reason  for  a  lenient  punishment.    irTing. 

MoNGBiEFF^  for  the  prosecution^  corroborated  the  state-  ^^^Jj^iJ^ 
ment  of  Mr.  Mackenzie  in  r^ard  to  the  previous  good     i86g> 
conduct  of  the  prisoners.  vrS^i 

The  Lord  Justice- General^  in  passing  sentence,  said  ^^^^JJ*** 
it  might  be  true  that  there  had  been  few  prosecutions 
in  the  kingdom  under  this  statute^  and  none  in  this 
end  of  the  kingdom  until  now,  but  nevertheless  the 
statute  was  in  force,  and  had  been  reiterated  in  subse- 
quent Acts  of  Parliament  since  the  one  in  which  it  was 
first  enacted,  and  was  therefore  in  full  force  and  effect. 
The  Court  did  not  see  its  way  to  inflict  the  punishment 
of  a  fine  in  a  case  in  which  that  punishment  would  be 
borne  by  persons  who  were  not  the  perpetrators  of  the 
offence,  and  who  might  feel  themselves  in  honour  bound 
to  meet  it ;  but  taking  into  consideration  the  recom- 
mendation of  the  jury,  the  period  of  imprisonment 
would  be  the  shortest  they  thought  it  their  duty  to  in 
flict.  At  the  same  time,  they  thought  it  their  duty  to 
announce  that,  in  the  event  of  perseverance  in  the  perpe- 
tration of  the  offence,  not  by  the  prisoners,  as  he  did  not 
expect  they  would  continue  it,  but  by  others,  the  punish- 
ment would  be  much  heavier  than  that  awarded  against 
them.  The  sentence  of  the  Court  was  imprisonment 
for  two  months. 


Present 
Thb  Lord-Justios-Osnbral. 
Lords  Deas  and  Ardmillan. 

AxxAN  Maclban,  Suspender— /.  D.  OranL 

AGAINST 

John  Sbatkb,  Respondent — Oifford — Maclean. 

Hbbchant  SHiPPma  Act — RbfusaIi  to  Pbocbbd  to  Sba — Rbvibw— 
Snapenaion  of  a  oonviotion  for  oontraventioQ  of  B«ction  243  of  the  Act 
17tb  and  18th  Vict.  c.  104  refased,  in  respect  that  one  of  the  groand» 
of  SQspension  inrolved  an  enquiry  into  the  evidence  and  the  others 
wars  wubimded. 


276  CASES  BEFORE  THE  HIGH  COURT 

^^  43-        This  was  a  suspension  of  a  conviction  by  the  Sheriff- 
seater. '  Substitute  of  Edinburgh,  obtained  against  the  suspender, 

HighConrt.  Allan  Macleau,  fireman  on  board  the  steamship  Vienna,  of 
1866.'    Leith,  for  alleged  breach  of  contract,  in  having  refused 

Suspenuon.  to  procecd  to  sea  when  required  by  the  master,  the  pre- 
sent respondent.    The  suspender  had  agreed  to  serve  on 
board  the  Vienna  in  the  capacity  of  fireman  from  the 
13th  January  1866  '  until  the  30th  June  1866,  if  re- 
'  quired  till  that  time,'  for  wages  of  25s.  a- week.    On 
18th  May  1866,  while  the  Vienna  was  lying  in  the  Vic- 
toria Docks,  Leith,  the  suspender,  along  with  five  other 
men,  informed  the  master  of  the  vessel  that  they  did 
not  intend  to  proceed  with  their  vessel,  which  was  ad- 
vertised to  sail  the  following  day,  unless  their  seagoing 
wages  were  raised  to  28s.   Thereupon,  the  master,  with 
concurrence  of  the  Procurator-fiscal,  presented  a  com- 
plaint to  the  Sheriff,  in  terms  of  the  Merchant  Shipping 
Act,  17th  and  18th  Vict.  c.  104,  charging  them  with  a 
contravention  of  the  243d  section  of  that  Act.    This 
complaint  was  served  upon  the  suspender,  and  the  other 
seamen  mentioned  therein,  on  Saturday  the  19th  May ; 
and  on  the  Monday  following  they  were  brought  before 
the  Sheriff,  and  sentenced  to  thirty  days'  imprisonment. 
On  the  1st  June  the  master  of  the  ship  presented  a  peti- 
tion to  the  Justices  of  the  Peace  for  the  county,  under 
the  248th  section  of  the  Merchant  Shipping  Act,  pray- 
ing that  the  men  might  be  delivered  up  to  him  for  the 
purpose  of  proceeding  on  their  voyage  ;  and  on  the  fol- 
lowing day  they  were  accordingly  liberated. 

Grant,  for  the  suspender,  now  pleaded  (1.)  that  the 
complaint  upon  which  conviction  had  followed  was  in- 
competent, in  respect  that  the  articles  of  agreement  were 
not  in  terms  of  sections  149th  and  151st  of  the  Act, 
there  being  in  them  no  definite  period  for  which  the 
contract  was  to  endure — ^the  insertion  of  the  words  '  if 
'  required  till  that  time/  placing  it  in  the  power  of  the 
master  to  bring  the  contract  to  an  end  at  any  time  he 
pleased ;  (2.)  that  whereas,  under  the  arrangement  of 
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parties,  the  suspender  and  the  other  men  conjoined  with  Maciei^V 
him  in  the  complaint  were  to  receive  25s.  per  week  hb    heater. 
wages,  the  respondent  without  assigning  any  reason,  had  ^Ifai^e.'^^ 
reduced  then:  wages  to  17s.  6d.  for  the  two  weeks  during     ^^^^ 
which  the  ship  had  been  in  the  slip  ;  (3.)  that  the  con-  ^'"•p^""*'"- 
viction  was  irregular,  in  respect  that  six  persons,  not  in 
any  way  connected  with  each  other,  nor  engaged  for  the 
same  time,  nor  employed  in  the  same  work,  were  all 
combined  in  the  same  criminal  complaint. 

Maclean,  for  the  respondent,  answered,  that  the  re- 
duction of  the  wages  complained  of  Jbad  been  agreed  to 
by  the  complainer,  and  was  not  the  ground  of  his  re- 
fusal to  go  to  sea.  Further,  by  sec.  542  of  the  Act  in  ~ 
question,  the  judgment  of  the  Sherifif  was  final,  except 
on  the  ground  of  malice  or  corruption  on  the  part  of 
the  judge,  of  which  there  was  no  allegation  here  ;  and 
by  sec..  536,  it  was  incompetent  for  the  Court  to  go  into 
the  evidence  brought  before  the  inferior  court  where 
the  record,  consisting  of  the  complaint  and  sentence, 
showe<l  no  informality.  The  respondent  was  not  called 
upon  in  reference  to  the  first  and  third  objections. 

The  Court  refused  the  suspension.  Lord  Deas  remark- 
ing that  there  were  only  two  of  the  suspender's  objec- 
tions which  could  be  entertained  by  the  Court.     The 
first  had  reference  to  the  objection  to  the  want  of  a  de- 
finite term  in  the  articles  of  agreement.     As  to  that  his 
Lordship  was  clear  that  the  terms  of  the  statute  had 
been  complied  with.     With  regard  to  the  combination 
of  panels  in  one  criminal  libel,  he  thought  that  was  a 
perfectly  competent  course.     As  to  the  only  other  ob- 
jection '  taken   by  the  suspender's  counsel,  the  Court 
could  not  entertain  that  without  going  into  the  proof, 
which  they  were  especially  prohibited  by  the  statute  from 
doing.     He  thought  that  the  men  had  been  dealt  with 
very  kindly  in  being  liberated  from  prison  and  expenses 
not  being  asked  from  them. 

Datid  FoBiTTHy  8.S.C. — p.  S.  BsvsBiooB,  S.S.C  — Agnai*. 


1 
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Present, 
Thb  Lord  JusncB-GEiiERAL. 

Lords  Deas  and  Abdmillan. 
Walter  Scott,  Snspender — A.  B.  Clark— MacLean. 

A0AIN8T 

George  Cummimo,  Respondent — Millar, 

Suspension  —  Statute  11th  and  12th  Vict.  c.  107  —  Cattlb 
Diseases  Pbeyention  Act — Pritt  Council  Orders — Rbmotal 
of  Cattle  without  License — Citation — Summary  Procedure 
Act. — In  a  suspension  of  a  conviction  under  the  Act  11th  and  12th 
Viet,  c  107,  for  removing  cattle  from  one  county  into  another  with- 
out a  license — held  (1)  that  the  Act  applied  to  Scotland ;  (2)  that 
the  citation  was  good  though  the  warrant  was  granted  by  a  justice 
of  one  county  and  executed  in  another  by  an  officer  thereof  without 
a  warrant  of  concurrence;  (3)  that  a  license  to  remoye  cattle  ftom 
one  county  into  another  must  be  obtained  from  both  counties; 
(4)  that  it  is  the  duty  of  the  owner  of  the  csttle  to  obtain  the 
inspector's  certificate  prescribed  by  the  Act ;  and  (5}  that  a  precise 
adherence  to  the  words  of  the  schedule  of  the  Summary  Procedure 
Act,  giving  a  form  of  conviction,  is  not  essentiaL 

The  suspender  is  a  farmer  living  in  Roxburghshire,  and 
Swu «!    the  respondent  is  Justice  of  Peace  Fiscal  for  the  county 
Cnmming.  of  Ross.    In  April,  the  suspender  removed  a  number  of 
^!fuw  r*  ^^^P  belonging  to  him  from  Perthshire  to  a  farm  leased 
^ggg'     by  him  in  Ross-shire,  called  Fisherfield.     For  the  pur- 
SospMiMon.  pose  of  this  removal^  he  obtained  from  the  local  authority 
at  Dunkeld  a  license,  in  the  form  of  the  Store  Stock 
License,  provided  by  the  Orders  in  Council  of  11th 
April  1866,  afterwards  referred  to,  which  he  alleges  he 
was  informed  was  sufficient  to  entitle  him  to  remove 
the  sheep.     That  license  had  appended  to  it  a  de- 
claration by  the  suspender's  manager  that  the  sheep 
were  free  from  cattle  plague,  &c.,  in  the  teniis  provided 
by  the  said  orders.     The  licence  did  not  contain  a  state- 
ment of  the  place  in  which  the  sheep  had  been  winter- 
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ing.     No  licence  was  obtained  from  the  local  authority  s!^*f 
of  Ross-shire    The  route  by  which  the  sheep  were  to  be,  cumming. 
and  were  actually  removed,  was  from  Murthly  Railway  HighCourt- 
Station   by   Railway  to   Muir-of-Ord,   and  thence  to     \m. 
Fisherfield  by  road.    The  sheep  having  accordingly  been  Soapedaion. 
removed,  the  respondent,  on  16th  May  1866,  presented 
a  complaint  to  her  Majesty's  Justices  of  the  Peace  for 
the  county  of  Ross,  against  the  complainer,  which  bore 
to  proceed  under  the  Summary  Procedure  Act,  1864. 
The  complaint  set  forth  that  the  complainer  had 

been  ^ilty  of  an  offence,  within  the  meaning  of  the  Act  of  Parlia- 
ment, passed  in  the  11th  and  12th  years  of  her  present  Majesty's 
reign,  cap  107,  partictilarly  section  fourth  thereof,  and  of  an  order  by 
the  Lords  of  Her  Majesty's  most  Honourable  Privy  Council,  dated 
the  11th  day  of  April  1866,  made  by  virtue  and  in  exercise  of  the 
powers  given  by  the  said  Act,  from  time  to  time  continued  by  divers 
subsequent  Acts  ;  and  lastly,  by  an  Act  passed  in  the  28th  and  29th 
years  of  the  reign  of  her  present  Majesty,  cap.  119,  actor  or  art  and 
part,  in  so  far  as,  on  the  24th  day  of  the  said  month  of  April  1866,  he 
the  said  Walter  Scott,  did,  contrary  to  the  said  Acts  and  order,  un  • 
lawfully  bring  or  move,  or  cause  to  be  brought  or  moved,  from  Murthly 
Railway  Station,  in  the  county  of  Perth,  situated  to  the  south  and 
east  of  the  Caledonian  Canal,  and  beyond  the  limits  of  the  north- 
western district  of  Scotland,  as  defined  and  described  in  an  order  by 
the  said  Lords  dated  3d  November  1865,  and  in  another  order  by  the  said 
Lords,  dated  14th  March  1866,  and  thence  by  the  Highland  Railway 
into  the  county  of  Ross,  at  a  point  therein  on  the  public  road  leading 
from  Dingwall  to  Beauly,  about  280  yards  or  thereby  south  of  the  inn 
at  Tarradale,  occupied  by  James  Eraser,  and  thence  by  road  through 
the  said  county  of  Ross  to  Fisherfield  aforesaid,  735  sheep  or  thereby, 
without  a  license  containing  a  statement  of  the  place  in  which  such 
sheep*  had  been  wintering,  and  without  having  obtained  a  certificate 
signed  by  an  inspector,  or  other  officer  appointed  for  the  purpose  by 
the  local  authority  of  the  county  in  which  such  sheep  had  been  winter- 
ing, certifying  that  the  farm  upon  which  such  sheep  had  been  winter- 
ing had  been  free  of  cattle  plague  for  twenty-eight  days,  and  was  not 
within  ten  miles  of  an  infected  place,  as  defined  by  the  said  orders,  and 
also  without  the  license  in  writing  of  the  local  authority  of  the  said 
county  of  Ross,  or  a  person  appointed  by  the  said  local  authority,  to 
grant  such  license  to  remove  the  said  sheep  into  the  said  county  of 
Ro08|  whereby  the  said  Walter  Scott  is  liable,  on  conviction  thereof 
before  any  two  or  more  of  your  number,  to  forfeit  and  pay  any  sum, 
not  exceeding  £20,  with  such  costs  attending  the  conviction  as  any 
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No.  43.     two  Jostioea  of  the  Peace,  having  juriadiction  in  the  said  eonnty  of 
CammioK.  ^^^i  ^haXL  think  fit,  and  fedling  payment  and  recovery  thereof  hy  dis- 
„■      —   tress,  to  be  committed  to  the  jail  of  Dingwall^  therein  to  remain,  witb- 
Jaly  7.     out  bail,  for  any  term,  not  exceeding  three  months,  unless  such  penalty 
^^^^-      or  forfeiture  and  costs  be  sooner  paid  and  satisfied.     The  complaint 
Sttuf^nsion.  therefore  prayed  their  Honours  to  grant  warrant  to  cite  the  said 
Walter  Scott  to  appear  before  them  to  answer  to  the  same,  and  there- 
after to  convict  him  of  the  aforesaid  contravention  or  offence,  and  to 
adjudge  him  to  suffer  the  penalties  provided  by  the  said  Acts,  or 
either  of  them. 

This  complaint  (in  terms  of  a  warrant  to  that  effect, 
issued  by  one  of  the  J  ustices  of  the  Peace  for  Ross-shire,) 
was  served  upon  the  suspender  at  his  residence  in  Rox- 
burghshire, by  a  constable  of  the  county,  and  he  was 
cited  to  appear  at  a  Court  to  be  held  at  Dingwall  on 
25th  May.  The  suspender  did  not  appear,  but  instructed 
an  agent  to  attend  for  him  to  explain  the  circumstances 
under  which  he  had  removed  the  sheep.  Several  wit- 
nesses were  examined  in  support  of  the  complsunt,  when 
the  following  sentence  was  pronounced : — 

The  Justices,  in  respect  of  the, evidence  adduced,  convict  the  said 
Walter  Scott  of  the  contravention  charged,  and  therefore  ailjudge  him 
to  forfeit  and  pay  the  sum  of  £20  of  penalty,  with  the  sum  of  £8,  7s.  8d. 
of  expenses,  and  in  default  of  payment  thereof  within  fourteen  days 
from  this  date,  adjud^  him  to  be  imprisoned  in  ihe  prison  of  Dingwall 
for  a  period  of  three  months  from  the  date  of  his  imprisonment,  unless 
the  said  sums  shall  be  sooner  paid,  and  grant  warrant  to  officers  of 
Court  to  apprehend  him  and  convey  him  to  the  said  prison,  and  to  the 
kee|>er  thereof  to  receive  and  detain  him  accordingly. 

The  suspender  thereafter  brought  the  present  suspen- 
sion. In  support  thereof  he  pleaded — (1.)  that  the  Acts 
of  Parliament  and  Orders  in  Council  founded  on  did  not 
apply  to  Scotland  ;  (2.)  that  the  citation  was  bad,  and  the 
justices  had  no  jurisdiction  over  him,  in  respect  there  had 
been  no  concurrence  by  the  J  ustices  of  Roxburghshire ; 
(3.)  that  the  complaint  was  bad,  in  reb))ect  it  charged 
the  want  of  two  licenses,  one  only  being  required ;  (4.) 
that  it  was  also  bad,  in  respect  it  libelled  as  part  of  the 
oifenee  that  the  suspender  had  not  obtained  a  certificate ; 
and  (5.)  that  the  conviction  was  bad,  in  respect  it  wa^^ 
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not  in  the  form  appropriated  by  the  Summary  Procedure   ^^l' 
Act,  to  the  circumstances  of  the  case.  Cmnming. 

At  the  calling  of  the  cause,  the  respondent  stated  an  "y^,^?^- 
objection  to  the  competency  of  the  suspension,  upon  the     i866. 
ground  that  the  suspender  should  have  availed  himself  Sdapennon. 
of  the  remedy  allowed  by  the  17th  section  of  the  11th 
and  12th  Vict.  cap.  107,  which  provides  for  an  appeal  to 
Quarter  Sessions  by  any  one  feeling  *  aggrieved  by  any 
'  determination  or  adjudication   with   respect  to  any 
'  penalty  or  forfeiture  under  the  provisions  of  this  Act.' 
It  was  also  objected  to  the  competency  of  the  suspension, 
that  by  the  16th  section  of  the  Act,  ^  no  conviction,  order, 

*  or  other  proceeding  in  pursuance  of  this  Act,'  was  to  be 
quashed  or  vacated  for  want  of  form, '  nor  shall  the  same 

*  be  removed  by  certiorari^  or  otherwise,  into  any  of  the 
'  Superior  Courts.' 

The  suspender  replied  that  he  was  not  seeking  review 
of  the  sentence  complained  of,  but  was  objecting  to  the 
competency  and  jurisdiction  of  the  Justices  in  the  matter. 
In  such  circumstances,  the  appeal  to  the  Quarter  Sessions 
was  inapplicable.  The  proceedings  were  alleged  to  be 
not  in  pursuance  of  the  Acts  libelled,  and  therefore  the 
finality  clause  need  not  apply — Crosbie  v.  M^Minn^ 
High  Court,  June  8,  1866,  Irvine,  vol.  v.  p.  10. 

The  Court,  in  respect  of  the  nature  of  the  objections 
stated  by  the  suspender,  allowed  him  to  be  heard  on  his 
reasons  of  suspension,  reserving  to  the  respondent  the 
right  to  resume  his  contention  upon  the  competency  in 
answer  to  the  suspender's  case,  as  the  same  might  be  in- 
sisted in. 

The  suspender  then  pleaded  that  the  Acts  and  Orders 
in  Council  founded  on  did  not  apply  to  Scotland.  The 
4th  section  of  the  Act  11th  and  12th  Vict.  c.  107,  was  the 
authority  under  which  the  Privy  Council  issued  the  Orders 
in  Council  said  to  have  been  contravened.  Now,  that  Act 
was  an  English  Act.  The  whole  phraseology  and  scope 
of  it  were  English.  Reference  was  made  to  the  language 
employed  in  sections  5,  8,  9,  11,  and  16.     These  con- 
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&^tt  ti    ^^^  terms  not  known  in  the  law  language  of  Scotland, 
Camming,  and  authorised  diligence  which  could  not  be  made  in 
^jbj  ^"^  Scotland.   The  13th  section  also  provided  for  the  return 
iQgs-     and  recovery  of  penalties  and  forfeitures  in  certain  cases 
SiiBpeDBioii.  according  to  the  provisions  of  an  English  Act»  and  Eng- 
lish forms  of  process  contained  therein. 

The  Court  did  not  call  upon  the  respondent  in  answer, 
being  of  opinion  that  the  Act  11th  and  12th  Vict.  c.  107, 
applied  to  Scotland. 

The  suspender  was  then  heard  upon  the  other  reasons 
of  suspension.  In  support  of  the  second,  he  urged  that 
concurrence  by  the  Justices  of  Roxburghshire  was  neces- 
sary to  validate  the  citation,  and  without  this  citation 
was  inept,  and  the  J  ustices  of  Ross-shire  had  no  juris- 
diction to  proceed  upon  the  complaint.  The  8th  section 
of  the  Summary  Procedure  Act  was  referred  to  ;  and  it 
was  contended  that  this  section  only  gave  increased  &ci- 
lities  for  the  execution  of  warrants  by  constables  of  dif- 
ferent counties,  but  did  not  enlarge  the  jurisdiction  of 
magistrates.  If  the  jurisdiction  of  justices  were  sus- 
tained as  against  a  resident  in  a  different  county  without 
concurrence,  they  would  have  jurisdiction  not  only  for 
purposes  of  citation,  but  (section  6th  of  the  Summary 
Procedure  Act)  for  apprehension  and  the  search  for  and 
seizure  of  documents  and  articles. 

In  support  of  the  third  and  fourth  reasons,  the  sus- 
pender referred  to  the  Orders  in  Council  founded  on  in 
the  complaint.^ 


^  By  the  Orders  in  Council  of  3d  November  1865,  the  '  north-western 
'  district  of  Scotland'  is  defined  as  the  whole  of  the  county  of  Argyle  and 
the  whole  oi  Scotland  lying  to  the  north  and  west  of  the  Caledonian 
Canal  The  Orders  of  14th  March  1866,  prooeed  on,  inter  cdic^  the  pre- 
amble that,  '  Whereas  it  is  expedient  to  make  provision  for  the  return 
'  of  sheep  belonging  to  persons  who  occupy  lands  within  the  north- 
'  western  district  of  Scotland,  and  which  sheep  are  presently  wintering 
'  without  the  said  district,'  and  enacts  (sect.  2),  *  It  shall  be  lawful  for 
*  any  person  who  occupies  lands  within  the  north-western  district  of 
'  Scotland  to  remove  to  such  lands  any  sheep  of  which  he  is  the  owner 
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The  suspender  contended  that  under  these  orders  the    s!^^^. 
only  license  required  was  one  from  the  local  authority  Camming. 
in  Ross-shire^  and  that  the  complaint  was  bad  in  respect  ^^,^^* 
it  charged  him  with  not  having  two  licensee— as  was  ex-     ^^gg- 
plained,  one  from  the  local  authorities  in  Perthshire,  *ivm*<»- 
and  another  from  the  local  authority  in  Ross-shire. 
With  reference  to  the  charge  that  he  had  not  obtained 
a  certificate,  the  4th  section  of  the  Act  of  Parliament 
(11  and  12th  Vict,  c.  107),  which  empowered  the  Privy 
Council  to  issue  Orders  in  Ck>uncil,  provided  a  penalty 
not  exceeding  £20,  to  be  forfeited  '  by  persons  oiSend* 
^  ing  against  the  same/     It  could  not  be  considered  an 
offence  against  the  Orders  in  Council  that  the  suspender 
had  not  obtained  a  certificate.     That  was  a  matter  be- 
tween him  and  the  local  authority.      It  was  a  good 
ground  of  refusal  of  a  licence,  and  a  good  article  of 
dittay  against  the  local  authority,  if  he  granted  a  license 

'  and  which  are  presently  wintering  on  farms  without  the  limits  of  the 
'  said  district,  on  obtaining  a  license  signed  by  order  of  the  local 

*  authority,  and  subject  to  the  conditions  contained  in  that  license.'  ' 

By  Orders  in  Council  dated  11th  April  1866,  it  was  provided  as 
follows : — 

*  47.  Every  license  for  moving  sheep  into  the  north-western  district 

*  of  Scotland,  or  from  one  district  or  county  to  another,  shall  contain 
^  a  statement  of  the  place  in  which  such  sheep  have  been  wintering, 

*  and  of  the  route  by  which  they  are  to  be  moved,  and  no  local  autho- 
'  rity  shall  sign,  or  authorise  to  be  signed,  any  such  license,  until  a 

*  certificate,  signed  by  an  inspector  or  other  officer  appointed  for  the 
'  purpose,  by  the  local  authority  of  the  county  in  which  such  sheep 
^  have  been  wintering,  has  been  produced,  certifying  that  such  sheep 
^  are  free  from  disease,  and  that  the  farm  upon  which  such  sheep  have 
'  been  wintering  has  been  free  from  cattle  plague  for  twenty-eight  days, 

*  and  is  not  within  ten  miles  of  an  infected  place,  as  defined  by  this 
'  order ;  and  no  local  authority  shall  sign,  or  authorise  to  be  signed, 
'  any  such  license,  if  the  route  by  which  such  sheep  are  to  be  moved 
'  passes  through  an  '^  infected  place,''  or  within  ten  miles  thereof. 

*  49    No  animal  shall  be  removed  into  any  county  or  district  with- 

*  out  the  license  in  writing  of  the  local  authority  of  such  county  or 
^  district,  or  of  a  person  appointed  by  the  local  authority  to  grant  such 
^  license ;  and  any  person  obtaining  a  license  shall  fulfil  all  the  condi- 

*  tions  contained  therein*' 
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s!^tt  V  without  the  certificate.  The  Suspender  was  entitled  to 
c^mrain^^  removo  sheep  if  he  got  a  license  whether  he  got  it  on 
"'Joi?r*  production  of  a  certificate  or  without  it.  With  regard 
^^^^'  to  the  fourth  reason  of  suspension,  reference  was  made 
s«v»^°-  to  the  8th,  9th,  and  10th  sections  of  the  10th  and  11th 
Vict.  c.  107,  and  to  the  19th  section  of  the  Summary 
Procedure  Act  (27th  and  28th  Vict.  c.  53),  and  relative 
schedules.  The  Justices  were,  by  these  Acts  only  em- 
powered to  grant  a^  warrant  for  the  imprisonment  of  a 
person  convicted  of  an  offence  against  the  Acts  and 
Orders  should  there  be  a  failure  to  recover  the  amount 
of  the  penalty  by  distress,  unless  it  should,  before  the 
issue  of  the  distress- warrant,  appear  inexpedient  to 
issue  the  same,  in  which  case  they  ought  so  to  find,  and 
instant  execution  must  thereafter  follow.  The  forms 
provided  by  the  19th  section  of  the  Summary  Procedure 
Act  for  the  case  in  hand,  where  the  justices  had  not 
issued  a  distress-warrant,  had  not  been  followed.  If  the 
provisions  of  this  Act  were  taken  advantage  of,  its  terms 
must  be  closely  followed.  The  conviction  should  have 
been  in  the  form  No.  4,  schedule  K,  with  the  relative 
alteration  provided^  as  applicable  to  the  case  when  a 
distress-warrant  was  not  issued.  . 

Without  calling  on  the  respondent's  counsel,  the 
Court  unanimously  refused  the  suspension.  They  held 
that,  apart  from  the  question  whether  they  had  juris- 
diction to  review  the  conviction  on  such  grounds  as 
those  stated,  the  objections  were  not  in  themselves  well 
founded. 

The  Lord  Justice- General  expressed  his  opinion 
that  where  sheep  or  cattle  were  removed  from  one 
county  into  another,  a  license  was  necessary  from  both 
counties.  Further,  that  it  was  the  duty  of  the  owner 
of  the  animals  to  see  to  the  obtaining  of  the  prescribed 
certificate ;  and  that  as  regards  the  form  of  the  conviction, 
the  schedules  of  the  Summary  Procedure  Act  were  not 
imperative,  but  were  to  be  observed  as  nearly '  as  circum- 
'  stances  might  admit/     His  Lordship  had,  moreover 
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no  doubt,  that  under  the  8th  section  of  the  Summary    g^tt*. 
Procedure  Act  no  concurrence  was  neccessary  to  the  ^""""'"g- 
citation.  '«||i5»r 

The  other  Judges  concurred  ;  and  the  suspension  was     ^^^^' 
refused,  with  expenses.  suspension. 

W.  MiLLBRy  SAa^ADAM  &  Sano»  S.S.C— Ageots. 


Walter  Scott,  Suspender — A,  R.  Clark-^MaeLean. 


AGAINST 


Amdbbson,  Respondent— £.  a9.  Oordan — W.  MackirUoah* 

Suspension  —  Cattle  Diseases'  Prevention  Act — Removal  or 
Cattle  without  a  License— Relevancy. — A  complaint  having 
charged  two  offences  founded  on  the  same  sptctes  faciij  conviction 
suspended  as  to  the  one,  and  sustained  as  to  the  other  offence. 

In  this  case,  which  concerned  the  removal  of  the    jf^  44 
same  sheep  as  in  last  case,  there  was  brought  under  re-  ^^^^ 
view  of  the  Court  a  conviction  pronounced  in  a  com-  HighCoort. 
plaint  at  the  instance  of  the  respondent  (Justice  of  Peace  ^^^^^q  "* 
Fiscal  for  the  county  of  Inverness)  against  the  suspender.      ^8^^- 
That  complaint,  which  bore  to  proceed  under  the  Sum-  Suspennon. 
mary  Procedure  Act,  charged  the  suspender  with  two 
offences  within  the  meaning  of  the  Act  11th  and  12th 
Vict.c.  107.  section  4 — (1)  That  contrary  to  the  Orders  of 
Privy  Council,  of  date  11th  April  1866,  he  had  unlaw- 
fully removed  the  sheep  from  a  grass  park  called  Gilly 
Park,  and  near  the  Murthly  station  of  the  Highland 
Railway  Company,  whither  they  had  been  during  the 
previous  week  removed  from  the  farm  of  Gormick,  near 
Blairgowrie,  all  in  the  county  of  Perth  (within  ten  miles 
and  less  of  Wester  Gourdie,  between  the  river  Tay  and 
Loch  Clunie,  occupied  by  Gow,  and  of  Brown  Muir,  in 
the  parish  of  Kinclaven,  occupied  by  Alexander  Mac- 
kendrick,  all  in  the  county  of  Perth,  and  each  of  them 
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SMttt.  ^^  infected  place  at  the  date  of  commission  of  said  oftence 
Anderson,  q^  3^  place  whcrc  Cattle  plague  existed  within  a  month 
JufjJ'z^ftnd  previous  thereto),  and  near  the  Murthly  station  of  the 

^^^  Highland  Railway  in  the  said  county  of  Perth,  and  also 
g„, . —  within  ten  miles  and  less  of  the  foresaid  farms  of  Wester 

oaspennon. 

Gourdie  and  of  Brown  Muir  respectively,  where  they 
were  trucked  and  carried  by  rail  into  the  county  of  In- 
verness, entering  the  same  where  the  said  Highland 
Ballway  does,  at  the  county  march  between  the  counties 
of  Perth  and  Inverness,  about  two  miles  north  of  Dal- 
naspidal  in  the  county  of  Perth,  and  about  six  miles 
south  of  Dalwhinnie  in  the  county  of  Inverness,  whence 
they  were  conveyed  onwards  along  the  course  of  the 
said  railway  into  the  said  county  of  Inverness,  within 
which  county  they  were  untrucked  at  the  Muir  of  Ord 
railway  station,  735  or  other  number  of  Cheviot  hogs, 
or  other  sheep,  on  their  way  to  Fisherfield  on  the  west 
coast  of  Ross-shire,  or  elsewhere  in  that  part  of  said  last- 
mentioned  county  to  the  prosecutor  unknown  ;  (2)  That 
contrary  to  the  foresaid  Act,  and  to  the  Orders  in 
Council  of  3d  November  1865,  14th  March  and  11th 
April  1866,  he  had  unlawfully  removed  the  sheep  from 
the  places  (described  exactly  as  above)  across  the  said 
county  march  between  Perth  and  Inverness,  all  to  the 
south  of  the  Caledonian  Canal,  by  rail  to  the  Muir  of 
Ord  station  of  the  said  railway,  in  the  county  of  Inver- 
ness, and  a  place  within  the  north-western  district  of 
Scotland,  as  defined  in  the  said  Privy  Council  Orders, 
on  their  way  to  Msherfteld  aforesaid,  or  elsewhere  in 
that  part  of  Ross-shire  to  the  prosecutor  unknown  ;  at 
least  that  the  suspender  removed  the  said  sheep  into  the 
county  of  Inverness,  or  into  the  said  north-western  dis- 
trict of  Scotland — ^all  as  libelled, — whereby  the  sus- 
pender was  liable  in  a  penalty  not  exceeding  £20  for 
each  offence,  and  costs,  and  failing  payment  and  re- 
covery by  distress,  to  imprisonment  for  any  period  not 
exceeding  three  months  for  each  offence. 

The  suspender  having  been  cited  to  a  Court  at  Inver- 
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nees  upon  the  29th  of  May  1866,  instructed  a  law  agent    ^^\ 
to  appear  for  him,  who  took  various  objections  to  the  Andewon. 
complaint  itself  and  to  any  proceedings  being  taken  under  jJ?^^"'^ 
it  after  the  conviction  which  had  been  obtained  against       20. 
the  suspender  for  the  same  oflFence  in  Ross-shire.     The  ^^i^^. 
justices  repelled  these  objections.     The  suspender  s  pro- 
curator then  admitted  that  he  was  guilty  of  the  offences 
charged  against  him,  and  explained  the  circumstances 
under  which  the  sheep  had  been  removed.     The  justices 
thereafter  pronounced  sentence  as  follows : — 

The  justices,  in  respect  of  the  judicial  confession  of  the  said  Walter 
Scott,  convict  the  said  Walter  Scott  of  the  offences  charged,  and  there- 
fore adjudge  him  to  forfeit  and  pay  the  sum  of  £20  sterling  of  penalty 
for  the  first  offence  charged,  and  the  farther  sum  of  £20  sterling  of 
penalty  for  the  second  offence  charged,  with  the  sum  of  £14,  Os.  8d« 
of  expenses — that  is  to  say,  £7,  Os.  4d.  for  each  offence ;  and  in  respect 
it  is  inexpedient  to  issue  a  warrant  of  poinding  and  sale,  ordain  exe- 
cution by  imprisonment,  failing  payment  within  fourteen  days  from 
this  date  of  said  respective  penalties  and  expenses ;  and  grant  war- 
rant, &c. 

The  suspender  then  brought  the  present  suspension, 
by  which  he  sought  to  quash  the  proceedings  on  a 
variety  of  grounds.  In  addition  to  those  which  were 
common  to  this  and  the  foregoing  case,  and  which,  in 
respect  of  the  judgment  therein,  were  not  insisted  in — . 

A.  R.  Clark  and  MagLean  submitted  (1)  that  the 
complaint  did  not  relevantly  charge  any  offence  under 
the  Acts  or  Orders  in  respect  it  was  defective  in  the 
specificalion  of  the  offences  said  to  have  been  commit- 
ted. It  was  not  enough  to  say  that  the  removal  had 
been  '  unlawful.'  The  illegality  should  have  been  con- 
descended upon.  The  Summary  Procedure  Act  re- 
quired the  particulars  of  the  offence  to  be  set  out ;  (2) 
That  it  was  not  competent  to  charge  the  same  species 
facti  as  separate  offences ;  and  (3)  The  proceedings  at 
Dingwall  in  the  above  case  were  a  bar  to  any  being  had 
under  this  complaint. 

Gordon  and  W.  Mackintosh,  for  the  respondent,  were 
not  called  upon  except  with  regard  to  the  second  ob- 
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awttt'    j^ction.     They  argued  that,  under  the  Acts  and  Orders 

Anderaon.  in  Council  it  WRS  an  ofFence  to  remove  sheep  into  a 

High  Court.  QQQnty  without  a  pfopet  license,  artd  a  separate  offence 

20.      to  remove  them  into  the  north-western  district  of  Scot- 

Sttspdnflion  ^^^^'  ^®  *^^®  reading  of  the  complaint  in  the  present 
instance  wacr  that  the  fiiet  charge  referr^  to  the  part 
of  the  county  of  Inverness  not  within  the  north-westdra 
district, — ^the  second  charge  to  the  north-western  dis- 
trict. The  orders  in  CouDoU  said  to  have  been  contra- 
vened by  the  two  offences  were  different. 

The  Court  took  time  to  consider  this  judgment. 

At  advising. 

The  LoED  Justice-General,  who  delivered  the  ju?lg- 
ment  of  the  Court,  after  narratiiig  the  circumfitanoes  of 
the  case,  said  that  the  Court  was  of  opinion  that  it 
was  not  clear  upon  the  libel  what  the  nature  of  the 
accusation  under  the  first  charge  was,  that  it  was  diffi- 
cult to  read  the  complaint  as  distinctly  setting  forth 
two  separata  offences,  if  such  could  be  changed  under 
the  Acts  and  Orders  in  Council ;  that  the  second  offence 
was  well  chained  and  quite  separable  from  the  first,  and 
that  the  conclusion  which  had  been  arrived  at  by  the 
Court  was,  that  the  conviction  of  the  first  offence  should 
.be  suspended,  and  that  the  reasons  of  suqieBsioii  ahoold 
be  repelled  with  regard  to  the  conviction  for  the  second 
ofience.  The  expenses  apportioned  to  the  separate 
offenicies  would  be  dealt  with  in  conformity  with  thfiEr 
judgment,  and  expenses  would  not  be  allow^  to  either 
party  in  this  Court. 

W.  MiiXB%  S.S.CL — ^Mackehzi*  and  Faasbb,  W.S<— Aga^ts, 
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S«ptlS. 
1866. 


NORTH    CIRCUIT. 

DUNDEE. 

•/udE^e^— LOBO8  COWAM  AND  jEBVISWOODfi. 

Her  Majesty's  Adyocatx — Millar  il.D.— /.  P.  Wilton. 

AGAINST 

George  Fleming. — Mair — Rampini, 

Culpable  Homicide — Sheripp-Court — Relevancy — Indictment — 
Ess  Judicata.'^ A,  panel  was  charged  before  a  Sheriff- Court  with 
calpable  homicide.  The  Sheriff-substitute  ordered  certain  words  to 
be  deleted  as  irrelevant,  whereupon  the  Procurator-fiscal  deserted 
the  diet  pro  loco  ft  tempore^  The  panel  was  indicted  to  Justiciary 
Court  on  the  same  charge.  Plea  that  it  was  res  judicata  that  the 
words  which  the  Sheriff  had  ordered  to  be  deleted  from  the  libel  as 
irrelevant,  should  be  deleted  from  the  indictment,  repelled. 

An  indictment  charged  calpable  homicide,  in  consequence  of  the  panel 
having  left  his  horse  on  the  street  without  a  person  in  charge  of  it, 
whereby  it  ran  off  and  knocked  down  and  killed  a  person.  Objec' 
tion  to  the  relevancy  of  the  indictment,  in  so  far  as  it  set  forth  that 
the  panel  was  aware  that  on  an  occasion  shortly  before  the  crime 
charged,  the  horse  had  run  off,  in  consequence  of  its  having  been 
left  without  a  person  in  charge  thereof,  repelled. 

Oeobge  Fleming,  post-runner,  now  or  lately  residing   ^^  ^ 

in  or  near  West  Abbey  Street  of  Arbroath,  was  charged,  ^^ 

on  1st  August  1866,  before  the  Sheriflf  Court,  Dundpe,   ^^^j^ 

at  the  instance  of  the  Procurator-fiscal,  with  the  crime  ^g*- ^'- 

I860. 


of  culpable  homicide — 

In  80  FAR  AS  the  said  George  Fleming  being,  on  the  dates  herein- 
after libelled,  the  driver  of  a  horse  and  spring  cart  or  other  vehicle, 
[and  the  said  horse  having  on  the  29th  day  of  June  1866,  or  about 
that  time,  in  consequence  of  being  left  without  a  person  in  charge,  or 
it  the  head  thereof,  started  and  run  off  from  or  near  the  shop  at  or 
near  North  Port,  Arbroath,  possessed  by  Robert  Millar,  baker  or 
grocer^  residing  there ;]  and  the  said  George  Fleming  having  been  in 
charge  of  the  said  horse  and  spring  cart  or  other  vehicle,  on  the  2nd 
day  of  July  1866,  or  on  one  or  other  of  the  days  of  that  month  prior 
tothe  date  hereof,  or  of  June  immediately  peoeding,  and  having  halted 

VOL.  V.  T 
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No.  45*    the  said  horse  and  apring  uxi  ot  otheip  «'ehiele  »l  or  dear  the  said  ahc^ 
pff^    at  or  near  North  Port  aforesaid,  possessed  hy  the  s^d  Robert  Millar, 
~P~T~  the  said  George  Fleming  did,  then  and  there,  notwithstanding  that  he 
Sept  IS.    knew  the  said  horse  had  run  off  from  said  place  on  or  ahont  the  [said] 
____^-29th  June  [as  aforesaid],  and  that  he  had  been  thereby  fbrewaraei  of 
Oilpable    the  danger  of  leaving  said  horse  on  the  street  withont  some  person  m 
*  charge,  or  at  thd  head  thereof,  ctilpably  and  recklessly  leave  the  said' 
horse  withont  any  person  in  charge  or  at  the  head  thereof,'  m  conse- 
quince  of  which  the  said  liorse  dM  start  off,  and  did  gallop  or  run  ra^ 
pidly  from  or  near  said  shop  and  along  Abbey  Street  of  Arbroath,  and 
did,  in  or  near  said  Abbey  Street,  come  in  violent  contact  with  the 
person  of  Ann  Cohiel  or  Cornell  or  Coofc,  a  widow,  then  residing  at 
Guthrie  Hill,  Arbroath,  and  did  knock  her  down  to  the  ground,  where- 
by she  was  severely  and  mortally  injured,  and  died  immediately  or 
shortly  thereafter ;  and  the  said  Ann  Colnel  or  Cornell  or  Cook  was 
thus  culpably  killed  by  or  through  the  culpable  and  reckless  conduct, 
as  aforesaid,  of  the  said  George  Fleming. 

The  agent  for  tbe  panel  in  the  Sheriff- Court  objected 
to  the  relevancy  of  the  libel^  in  so  far  83  related  to  the 
statement  of  the  horse  having  run  off  on  the  29th  Jane. 
The  Sheriff-subs'titute  (Ramsay  Ogilvy)  pronounced  the 
following  interlocutor : — 

The  Sheriff-substitute  in  respect  of  objections  stated  to  the  rele- 
vancy of  the  Hbelf  ordains  the  libel  to  be  amended  by  deleting 
the  following  words  occurring  in  the  sixteenth,  seventeenth,  eighteeoth, 
nineteenth,  and  twentieth  lines  of  page  first  of  the  libel,  '  and  the  said 
*  horse  having  on  the  29th  day  of  June  1866,  or  about  that  time)  in 
'  consequence  of  being  left  without  a  person  in  cbarge,  or  at  the 
^  head  thereof,  started  and  ran  off  from  or  near  the  shop  at'  or  near 
'  North  Port,  Arbroath,  possessed  by  Robert  Millar,  baker  or  gfooer, 
*•  rdsidiiig  there,'  and  the  words  *  said'  and  *  as  aforesaid'  oocurring  on 
the  thirtieth  line  also  of  page  first,  to  be  deleted  as  irrelevaat  ;'i  QMoad 
ulpra  finds  the  libel  relevant  to  infer  the  pains  of  law, 

« 

The  Procurator-fiscal  thereupon  moved  the  Sheriff  to 
desert  the  diet  pro  loco  et  tempore^  and  this  was  done 
accordingly.  '      .    .. 

Ah  indictment  was  then  raised  affaiiist  the  accused 
for  trial  before  the  Circuit  Court  on  the  same  chaj^e. 
The  indictment  was  substantially  in  the  same  t^tm^^^ 

*  Being  Ore  ^ordswUhlahradtets,'-'   i»     .'.e'.^^-'* 
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the^riMinal  lib^l  bdbrte  the  Sheriff.    The  following  is   ^^ 
a  <^py  6F  the  ifiindr  pr*opositibti :— ■      ''  g><«*>^ 

Dmdcii* 

v"-.  '  '  •     Sept  13;; 

:  Iv  QO  r.AM4%,^^  t^<3. 2i  d^y  pf  July  I8661,  or  onoae  or  otber  o£  )8«e. 
the  if^jfitf^f  .%h^  moni)\  or  of  June  inwDiediately  preqc4iag,.,you^  tl^e  "ciipiii^ 
sfkid.Qoorg^  t^lemin^y  having  npder  your  cl^ge  a  spring-cart  or  other  Homfald* 
vehijcle  drawn,  by  a  single  horBe,  and  having  halted  the  said  horse  and 
spring-Gart,  or  other  vehiclei  at  or  near  the  shop  in  or  near  North 
Prort,  in  or  near  jLrbroath,  then  and  now  or  lately  occupied  by  JEU)bert 
MiUar,  baker  or  groc^r^  residing  therf^  ypu^  the  said  George  Flensing, 
did  ^en,aqd  there^— in  the  ^owledge  that  the  said  horse  had  run  off 
with  the  said  spripfg-oart  or  other  vehicle^  frpm  or  near  the  pls^  afor^* 
said^  on  or  about  the  29th  day  of  June  186^  in  consequence  of  your 
having  left  said  horse  without  any  person  in  charge  or  at  the  head 
thereof,  and  though  you  had  thus  been  forewarned  ^  the  danger  of 
leaving  it  on  the  street  without  some  |)er8on  in  cl^arge  or  at  the  head 
thereo^-^ulpably,  negligently,  and  recklessly  leave  the  said  horse  and 
Hpring-cart  or  other  vehicle,  without  any  person  in  charge  or  at  the 
head  of  said  horse,  in  consequence  of  which  the  said  horse  started  and 
seidff  at  a  gallop,  or  other  furious  pace  fh)m  or  near  the  said  shop 
in  or  near  North  Port  aforesaid,  and  did  in  or  near  Abbey  Street,  in 
or  near  Arbroath,  come  into  tiolent  contact  with  Ann  Colnel,  or  Cor- 
nell, or  Cook,  a  widow,  then  or  lately  before  residing  at  or  near  Guthrie 
Hill,  in  or  near  Arbruath,  and  did  knock  her  down  on  the  ground, 
whefeby  she  was  mortally  injuried,  and  imraediatd^y  or  shortly  there- 
after died,  and  was  thus  oalpably  killed  by  you,  the  said  George 
Flenio^4 

'  The  following  special  defence  was  lodged  on  behalf 
of  the  panel : — '  The  panel  denies  the  statements  in  the 
'  indictment^  and  specially  he  pleads  that  the  indict- 
'  ment  is  irrelevant  and  incompetent^  and  also  that  the 
'  cft86  is  ¥f^  judicata  in  respect  that  the  case  has  already 
'  been  decided  to  be  irrelevant  by  Sheriff  Ogilvy,  under 
'  indictment  brought  in  the  same  terms  as  the  present 
'  indictment,  and  which  decision  has  not  becai  reviewed 
'  or  altered/ 

Mair,  in  support  of  this  defence,  stated  that  the  case 
had  already  been  tried  at  Dundee  before  Sheriff  Sub- 
stitute Ogilvy,  when  an  interlocutor  was  pronoimced  in 
which  certain  portions  of  the  libel  in  the  inferior  court 
repeated  in  the  present  iodictmnet  had  been  found  ir- 
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^w|i    relevant,  and  that  thereupon  tlie  Pfocarotdr^Klksal'bad 
^^^"'^"g-   deserted  the  diet  pro  hebef  tempore.    1%  ^Ms  iaeimp^ 
^l^it  *^^*  for  the  public  prosecutior,  in  the  form  of  an  iddfet- 
^^^-     ment,  to  ask  for  re\aew  of  a  judgment  <^f  theSfceaiff- 
iSSidde  i^^bstitute  upon  a  libel  charging  the  pdilier^fitli  the«ime 
crinie. '  His  remedy  Was  advocation  61*  dUspeifiBiDn.    In 
criminal  mattera  the  Court  of  Justiciary  had  only  a  co- 
ordinate jurisdiction  with  the  SheriflF,'ttnd  the  matter 
having  been  disposed  of  by  him,  his  judgment  not  hav- 
ing been  appealed  against  was  final — Longmuir  v.  Baxter , 
High  Court,  Nov.  29,  1858,  Irvine,  vol.  iii.  p.  287. 

Lord  Cowan  held  that  the  case  of  Longmuir  did  not 
apply  to  the  circumstances  of  the  present  case,  as  it  was 
not  proposed  to  try  the  panel  again  before  the  Sheriff- 
court.  The  Justiciary  Court  could  not  be  held  bound  by 
the  decision  of  an  inferior  judge,  and  he  could  not  sustain 
the  plea  of  res  judicata. 

Lord  Jerviswoode  cencurred^  ^     ^' 

"    The  Court  repelled  the  objetitiott.  -     -  -^ 

Counsel  for  the  panel  then  objected  to  the'  relevaiicy 
,of  the  present  indictment,  on  grounds  substantially  the 
sMne  as  those  su^stained  in  the  inferior  ^ourt.  ^t  was 
atgued  that  the  words  in  the  sabsumptkm 4>f  jtheiminor 
proposition  commencing '  in  tbd  knowledge  tliatj^and 
ending  'in  charge  or  at  the  head  thereof,*' were  frre- 
levant,  and  unnecessary  to  substantiate  the  present 
xsharge,  in  respect  that  on  the  cKy^a&iiQ^  ip  q^Q8t;i9^  there 
was  (I)  no  averment  of  culpability  jofQOQdui^iCilli  the 
'part  of  the  panel ;  (2)  that  there  was  no  awermeiii;  of 
danger  occasioned  by  leaving  the  horse  without  A  per- 
son in  charge  of  it ;  and  (3)  that  there  was  no  logical 
connec^tion  between  the  statement  of  the  fact  of  the 
horierunniingoff  on  the  29th  of  ^une^nd  thie  pq^urmnce 
charged  in  the  present  indictnnent^        ,  . 

UonaCofWAN  said  tbeiie  w;or4a  were  a«  4H)ol;]g^c|j^^ 
as  the  words*  narmtislg  the  aqt  of  culpable  <h^QiqiiGjid^  hy 
the '  hbrae  having  run  away  on  tl^ef,  SJd,  ilulyc  ,Itw»8 
very  good-ntitureid  on  thie^  part  of  the  .pcoseeutor;  to  M 
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forth  U^e  previous  xqwuBg .  aw^y  pf  the  animal^  because  q^  ^*; 
liegft»vet  fiur  notice  to  tbe  paqel  what  be  intended  to  ^^^'"^"k.^ 
proye;  and,  he  would  be  bound  to  prove  that  under  J^t^^fJ* 
tkk^  Iddictm^ftt.  »8<6. ' 

LoQji  J6BTI9WOOPE  concurred.  1?"*?!^^ 

The  paAd  pleaded  not  guilty,  and  the  case  went  to 
trial  At  thei  close  of  the  evideuce  for  the  prosecution 
the  Adv4^cate-Depute  withdrew  the  charge,  and  a 
vj^iet.pE  not  guilty  was  returned. 


Her  MxjfaTY's  ADVOCATfi— Mi/ar  A,'D. — J.  P.  Wilson, 

:    *  A€(AIMBT 

PfiT£R  LuKB — J.  G.  Smithn 

Theft — Etidemce — Statutb  15th  and  16th  Vict,  a,  37 — Pre- 
cognition— Jury — ^Vebpict-t-Arki^^  oj?  JooaiiENT^-^Wb^re  a 
vjytiie«8  for  the  Crown  was  asked  without  objection  in  cross-exami- 
patkm  whether  he  had  at  a  certain  time  and  place  made  to  the  agent 
of  C(e  panel  a  statement  differing  from  his  evidence,  and  where  he 
deponed  &e  &ad  not,  the  Court,  overruling  ohjeotion  by  the  Advooate- 
D^pnt^  Allowed  tb^  Agent  for  the  panel  to  be  examined  ba  to  what  the 
wifoew  bad  wiU  <io  preeognitioii  on  the  occasion  r^erred  to. 

2,  A  pfUD^/wa»  jQc^und  guUty  on  the  second  day  of  a  trial,  and  the 

dj^  was  continued  till  the  following  day,  in  order  to  consider  what 

sentence  should  be  pronounced.     At  the  calling  of  this  diet  the 

pAnel^b'  <idunBel  ohjecied  to  sentence  being  passed,  on  the  groocad 

'  iliil  after  l^e  trial  had  been  adjourned  on  the  first  day,  one  of  the 

'   jwymeft  had  escaped  from  the  custody  of  the  macer,  and  had  been 

.  abfijentj^^njigbty.ajfd^till  the  re* assembling  of  the  Court  on  the 
^Ikmring  morning.  The  Court  held  that  the  objection  came  too 
li^' and  passe4  sentence  accordingly. 

'W'iMlttrkky  Wad  (iharged  with  theft^  and  attempt  at    ^o. 46. 
subornation  of  perjurj^.     The  panel  pleaded  not  guilty.     lAike. 
AffiWr^  ilie  witnedsed  fot-  the  prosecution,  David  Low,    Dundee. 
^tSi^,  T!hmd^/ y^TM  examined.    He  deponed,  inter  aUa,     me. ' 
tliat^6n  a  eeiftaiti  day*  after  the  pand  had  been  liberated  Theft,  ac. 
tfoSi  Pftidn  oh  bail/du  the  chirfire  of  theft,  he  and  the 
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^^J!^    ^^  haymg^  beea  fueled,  there  hm  here  beett  ii  ht^tMsh 
of  the  contract  entered  into  between  the  panel  and  the 
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PaaOM.  officers  of  law. 

Sept.-  )^ 

ises.        The  Court,  without  calling  on  the  Advocate-B^Hiie, 


Theft,  Ac.  proDouneed  tl^  following  jadgment  :~> 

*The  Court  having  considered  the  motion  made-on 
*  behalf  of, the  panel  in  arrest  of  judgmenlr^D  ref^»pct 
'  the  jury  empannelled  to  try  the  case  returoed  their 
'  verdict  without  any  exception  being  taken  to  the  eomr^ 
'  petency  of  their  so  acting,  and  in  respeot  further  that, 
'  on  the  Advocate-Depute  moving  for  sentence  after 
'  the  verdict  had  been  so  retoxned,  the  case,  wf^ .  then 
'  continued  (without  exception  on  the  part  ot  the  pawl) 
'  for  the  sole  purpose  of  consideration  by  the  Court  of 
'  the  nature  and  extent  of  the  puniahment  to  foUow 
'  the  verdict  of  the  jury — refuse  the  motion.' 

The  Court  then  sentenced  the  panel  to  .^ve  years' 
penal  semtude^ 


Heb  Majbstt's  Advocate— JftTZor  A.D, — J.  P.  Wilson 

AOAINST 

Oboagb  Richabdsok — J.  G.SmiU^f 

AND 

Samubl  Datidson— Sbo(/. 

Tbeft — PBOGESs^AicBNDirENT  OF  LiBEL — GireazDstatioes  in  which 
the  Court  refused  to  allow  the  Advocate*  Depute  to  delete  from  an 
indictment  for  theft,  words  descriptive  of  the  things  alleged  to  be 
stolen. 
No.47« 

RiehaXNi  Oeorge  Richasdson  and  Samuel  Davidson,  prisoners 
D^^S!*  in  Dundee  Prison,  were  charged  with  theft.  The  stolen 
iHmdee.    property  in  one  of  the  charges  was  thus  described  : — 

Sept.  13. 

1866. 
•-— Thirty -three  or  thereby  casks  or  barrels^  as  particalarly  set  forth  m 

the  second  column  of  the  said  inventory  opposite  to  the  particular  dates 


AXD  CIROUIT  UO0RTS  OF  rUSTKHABY.  297 

(A  f»  about  vbifih  said  caaks  as  blMTel«  reapedively  .were^  etoleir  m    ^^^* 
«fQre8«id«  eiu^h  c^sk  or  bmel  containing  a^ogar  (and  sugar-dusl]  i>i  Ridbao^n 
BUgar-BweepingSy  or  a  mixture  of  [sugar-dust  or]  sugar- sweepings,  the  ^  S»««©1 

contents  of  each  of  the  said  casks  or  barrels  being  more  particularry  .   ., ,   ? ' 

to  the  preisecutor  unknomi,  and  sud  contents  of  each  weighing  about   £??*{*^' 
two  hundredweight  or  thereby,  or  some  other  weight  less  or  luora,  t6      (nee. 
tlwr  pcoteentor  unknown.  ^  Theft,  &o. 

The  Advocate-Depute  moved  the  Court  for  leave  to 
delete  the  words  'and  sugar^dust — sugar -dust  or ^^  in 
the  description  of  the  contents  of  the  barrel. 

ChJTHRiE  Rmtte,  for  Davidson  objected,  on  the  ground 
that  the  proposed  deletion  was  an  alteration  of  the  sub- 
s&ince  of  the  charge,  and  cited  Hume,  vol.  ii.  p.  281, 
and  the  case  of  John  Kermath,  High  Court,  June  4, 1860, 
Irvine,  vol.  iii.  p.  602,  as  authorities  for  holding  that 
the  deletion  could  not  be  made  without  the  consent  of 
the  panel. 

The  Court  sustained  the  objection. 

Lord  Cowan — ^I  do  not,  as  some  of  my  brethren  do,^ 
go  so  far  as  to  hold  that  no  alterations  can  be  made  on 
the  libel  without  the  consent  of  the  panel.  But  when 
the  alterations  touch  matters  of  substance,  or  ai^e.  such 
as  to  make  it  clear  that  they  may  be  alterations  in  the 
substance  of  the  charge,  I  entirely  concur  with  the  re- 
marks of  Barou  Hume  in  the  passage  quoted  to  us. 

Lord  Jerviswoode — I  am  of  the  same  opinion. 

Thereupon  the  Advocate- Depute  deserted  the  diet 
fro  loco  et  tempore.  .  . 

.   .      ^  Beiug  the  worda  printed  within  brackets.    ,    -      .    , 
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^j     I 


Sept.  Id. 
1886. 


Scottish  North  Eastern  Railway  Cokpamy,  AppeH^nt 

J.  a.  Smithy 

AaAISBT 

William  C.vrgill,  Respondent — B-  V,  Campbell!, 

At»PEAL — ^Shall  Debt  Act — ^Cokpbtehcy. — Appeal  against  ja'Smntl 
Debt  Court  deeree,  on  the  ground  tluit  the  aceoont  £d  not  state 
that  the  damage  sued  for  bad  been  canised  by  the  wrongfiil  aifit  of 
the  defianders,  objected  to  aa  incompetent,  anddi8nu9sed. 

&i'  ^\       William  Cargill,  farmer,  Leysmills/  sued  the  appel- 
North    lawits  in  the  Small  Debt  Court  at  T^orfar  up6n  an  account 
Railway  JQ  the  foUowing  tenus,  viz.  : — 

Company  «• 
Cargill.  1865. 

Dundee.        Sept.  6.     To  the  value  of  a  stook  of  barley  and  young  grass,  ignited 
1866  ^'  ^y  ^  spatk  or  sparks  from  one  of  your  engines  passing  Leysmitl 

farm,  and  burned  to  the  grohind  ^  damaged  in  burning  thereof  aad 
surrounding  stooks,  .         .         .        •         .      £0  ^12    0  ' 

1866.  .       . 

Jan.  29.  To  value  of  two  sheep  killed  upon  your 
railway,  at  or  or  near  Leysmill  by  one  of  your  pass- 
ing trains,       .         .         .         . '       .         •      '  . '       4  10    0 


Appeal. 


■»  I  > 


£5     2    0 

After  a  discussion  upon  the  relevancy  of  the  dtatck 
ments  in  the  account,  proof  was  led,  and  the  Sheriff- 
Substitute  (Robertson)  decerned  in  the  pursuer's  favour, 
with  costs.  The  Company  appealed  against  this  decision, 
on  the  ground  of  deviation  from  the  statutory  enact- 
ments, which  prevented  substantial  justice  from  being 
done. 

J.  6.  SurrH,  in  support  of  the  appeal,  argued  that  the 
account  failed  to  show  a  good  ground  of  action  as  re- 
quired by  the  statute,  in  so  far  as  it  contained  nothing 
to  indicate  that  the  pursuer's  loss  had  occurred  through 
the  fault  or  negligence  of  the  Company.  There  was  no 
presumption  that  the  Company,  while  carrying  on  its 
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business  under  statutory  authority^  had  committed  a  ^^ 

legal  wrong.     Ea^Jacie  of  the  account  it  might  even  be  ^^^ 

supposed  that  the  pursuer  s  sheep  had  been  trespassing  Railway 

through  his  own  negligence  upon  the  line.  This  case  was  S^u/' 

in  the  same  position  as  that  of  Matthews,  decided   in  Dundee, 
favour  of  the  Company  at  last  Spring  Circuity  Irvine^     fsee. ' 

vol.  V.  p.  237.  "  Appeal. 

B.  y.  Campbell,  for  the  respondent^  maintained  that 
the  appeal  was  incompetent  under  the,  statute.  The 
o]9j}eotio0  to  the  account  was  purely  technical,  amount* 
ing  dmply  to  this,  that  the  technical  term  ^  wrongoudly' 
had  not  been  inserted.  It  was  not  said  that  the  form 
of  the  account  had  prevented  substantial  justice  from 
being  done  by  relieving  the  pursuer  from  the  necessity 
of  proving  fault  on  the  part  of  the  company.  The 
ground  of  action  need  not  be  libelled  in  a  small  debt 
summons  with  the  technical  accuracy  required  in  the 
Supreme  Court.  It  was  enough  if,  as  here,  the  nature 
of  the  claim  was  stated  distinctly^  in  terms  familiar  to 
non-professional  suitors.  Matthews*  case,  even  if  well 
decided,  was  no  authority  for  the  appellants  inasmuch 
as  the  account  there  objected  to  really,  in  the  opinion 
of  the  Court,  negatived  the  idea  of  the  Company  being 
in  the  wrong.  He  quoted  Mowat  v.  Martine,  High 
Court,  June  20,  1856,  Irvine  vol.  ii.  p.  435  ;  Sinclair  v. 
Ji(mi,  Glasgow,  April  25,  18(53,  Irvine  vol.  iv.  p.  390. 

LoBD  JCRYiBWOOi^  dismissed  the  appeal  with  £4,  4& 
of  expenses. 


Jamxs  GftAHT,  Writer,  Forfiur.— J.  &  J.  HuNTiBy  Writers,  Forfar.— Agents. 
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Her  Majesty's  ADVocATS-^iffUar  A.  D. — /.  P.Wii§on 


■I'l  .'. 


Sept.  11 
1866. 


AOAlVaT 

Bbidqet  Kennt  or  Ltnqh — Scott-^Finla^ion. 

HvaDBB  "^  EvZPRHCt —  DbOBABBD  WlTM£ftf(-^Pf(llC0ONITIQN-«HiQU 

.  iiMwlmissable  to  procure  by  the  eyideBoe  of  the  Propurator-fisoal  what 
a  witness,  since  deceased,  said  when  e^unnined  on  preQogpitipii. 
2.  The  declaration  of  a  deceased  witness,  emitted  in  precognition  be- 
fbre  die  Procarator-fiseal,  and  sabscribed  by  the  witness,  not  alioWed 
t&  hs  pBt  in  BTideoee. 


•  •    1 


BRiDaET  Kenny  or  Lynch,  prisoner  in  Dundee  prison, 
was  charged  with  the  crime  of  murder. 
BridJ2t        During  the  course  of  the  trial,  the  Advocate-Depute 
^Lnch*'  P^P^^  *^  examine  as  a  witness  the  assistant  Procura- 
"oundee    ^^^^'^scal  to  pTovc  what  a  witness,  since  deceased,  and 
Sept.  13.  vrho  was  present  when  the  alleged  crime  was  committed, 
-  — —  said  when  examined  by  him  in  precognition.     The  Ad- 
vocate Depute  referred  to  the  case  of  A  lewander  Sfephens^ 
Aherdeen,  April  20,  1839,  Swinton,  vol.  ii.  p.  348, 
trhere  it  was  decided  that  the  evidence  proposed  was 
competent.     In  the  latter  case,  as  the  Advocate-Depute 
explained,  the  Court  had  refused  to  allow  the  declara* 
tion  of  a  deceased  witness,  emitted  in  precognition,  to 
be  put  in  evidence  ;  but  he  had  libelled  on  the  declara- 
tion of  the  deceased  witness  in  case  the  Court  might  be 
disposed  to  adihit  it ;  and  he  should  ask  their  Lordships 
to  admit  it^  if,  notwithstanding  the  decision  6f  the  case 
of  Stephens^  the  evidence  of  the  assistant  Procurator^ 
fiscal^  which  he  tendered,  should  not  be  received. 

SooTT,  for  the  panel,  objected.  The  precognitiott 
not  having  been  taken  on  oath  nor  before  a  magistrate, 
but  by  the  agent  in  the  cause  in  his  search'ibr  e^^idence 
to  prove  the  charge  against  the  priso  tiers,  could  not  b* 
admitted ;  Ormmd  v.  Wylie,  Glasgow,  Miiy  II,  1848, 
Arkley,  p.  483.    ITeither  could  the  testimony  of  the 
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Procurator-Fiscal  be  received,  as  it  was  inferior  evidence    Jri/^t 
to  the  p^raccygaition  it^^lf,  which  bad  h^m  tak^  down  ^^^^^ 
from  the  mouth  of  the  deceased  witness  and  signed  by  ~^^^^ 
her.     The  case  of  Stephens'  was  fipecial^  because  there  the  ^t,  1 3, 
deceased  witness  was  a  woman  on  whom  a  rape  was  al-  -—  --— 

.  *  ,  Murder. 

leged  to  have  been  committed  by  the  prisoners,  against 
whom  her  evidence  was  sought  to  be  obtained  by  the 
testimony  of  the  Procurator- Fiscal.  BeBides,  that  case 
had  been  overruled  by  Macdonald  v.  Union  BanTc,  Mar. 
29,  1864,  2  Macph.  963,  where  the  agent  for  one  of  the 
parties  was  nat  allowed  to  state  from  miemory^  nor  with 
the  assistance  of  notes,  what  a  deceased  witness  had  ssid 
to  him  on  precognition. 

Lord  Go  wan. — A3  r^ards  the  evidence  pf  the  Fro- 
carator-fiscal  I  think  it  is  inadmissable*  Thien  as  to  the 
declataticNO,  I  see  np  distinction  as  vogfLt^  authority 
b^tweeIl  the  course  proposed  to  be  adopted  here  and  the 
proceedings  in  tl;ie  case  of  Ormond  in  1848*  I  see  no 
difference  in  the  circumstances  in  which  the  declaratioxi 
in  jthat  ease  was  Rendered,  and  rejecteid  and  the  present* 
It  seemi^  to  me  that  if  a  distinction  were  to  badmwn, 
it  would  apply  still  nvore  strongly  againat  the  rec^tion 
of  th^  declaration  in  this  oaae  ;  because  the  ^^l&ration 
ip  Ormondes  case  was  taken  by  the  Procurator-fiscal  in 
presence  of  the  ShenfT,  and  therefore  bad  his  sanction 
aa  the  true  declaration  of  the  witness.  Here  there  is 
npsanotion  of  judicial  authority*  As  regards  autbority, 
it. does  seem  to  me  to  be  conclvfsive  against  the  declai;a"> 
tioQ.  Tl^e  cs^e  I  meant  was  that  of  John  Stetcart^  Higl^ 
Cfturt,  June  4, 1855,  Irvine,  voL  ii,  p,  166,  before  the 
Lpi^  Jui^tiqe-Ge^ral^  Lord  Deas.  and  myself^  sitting  as 
a  Court  of  Justidary,  but  it  had  regard  to  the  dyit)g. 
ifsf^Xf^n  .of  a.  witness,  not  the  party  injured,  That 
wa9  i^en  in  the  presence  of  ^  magistrate^  and  so  put 
into  the  cau^e  as  a  dying  declaration  taken  on  oath  before 
a  magistrate.  Now  there  was  no  doubt  that  that  was 
adinissible,  for  the  argument  was  that  it  was  on  the 
same  footing  as  the  dying  deckration  of  the  party  in* 
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Bd4^i  jorad.     It  does  ^eem^  if  we  come  to  recmire  the  dedara- 
^''^^■'  tioti  aa  againsfc  the  panel  of  a  ^ritneBBxIeceaseitaken  by 
^—^^  the  nrdoufator*f^8caV  that  the*  saiue  pribxdpie  must  be 
^^%a^  applioaUe  to  the  i^eeptioiir  or  pmoognitidniakefi  by  tise 
^_^  :    agent  of  the  accused.     I  can  only  say  that^Ihftve  grdat 
doubt  whether  the  Advocate-Depute  was  right  that  it 
Wilis  incompetent  to  take  the  deposition  oPa  dying  wit- 
n€f88  in  criminal  cases.     When  a  witness  is  in  a  dying 
state,  that  consideration  is  taken  as  condusire  of  its  - 
competency.    I  see  that  Mr.  Dickfiou,  in  his  book  i^n 
EvidenM,  reien  to  that.    Therefore  I  have  the  greatest 
difficulty  in  seeing  how  the  evidence  of  the  Pi^Ctirator- 
Fiscal  can  be  admitted  ;  for  it  has  been  admitted  that  the 
matter  with  regard  to  which  the  Procurator^fiacal  is  to 
give  evidence  jb  the  very  matter  embodied  in  this  de- 
claration, and  we  are  to  have  his  mere  reooUeetion  of 
mattecB  in  the  written  declaration*  ,  Thi»  can  never  be 
received  when  the  written  declaration  itself  cannot  be 
received. 

IiORD  Jebviswoode. — ^I  take  the  same  view  of  the 
matter. 
The  objectipn  was  accordingly  sustained. 


Sept  17. 
1866. 


PERTH. 

Judges — Lords  Cowan  and  J£ryiswoode» 
Her  Majbstt's  AjyyocAT^^MUlar  A.D. — J.  P.  Wils<m 


AGAINST. 

jAtitES  Wilson  and  Elizabeth  Rox  ob  Wilson — i2.  V.  CampbeU. 

StAiTuts-^24th  asp  25t«  Vict,  a  99-^Ba8b  Coni — Relbtabct^ 
CH^ections  to  the  relevaaqy  of  an  Industmwit  under  the  Coining  Aet, 
(1 )  that  contrayentions  of  sections  9,  iO|  and  12  oo«ld  not  be  cbaiged 
cumulatively;  (2)  that  contraventions  of  sections  9, and  10  could 
not  be  charged  cumulatively;  and  (3)  that  it  was  not  expresd^ 
Averrftd  that  the  c(^  tondered'on  the  first  two  oocatfioiis  was  dUK^' 
eat  from  that  temderodoD -the  second,  lepeUed. 
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Jmxa  Wiuon  and  Elkabeth  Rok  or  Wiaon  imre    ^^^ 
didrged  opon^n  incyetmrnt  wfaieh,  ofbsr  quoiix^  m  the  ^,V)J^^^ 
rm'or  tile  9il^  lOtb,  und  12th  aectioBs  of  the  Goiiimg    wn»on. 
Afcti  24tibr  and  2&th  Viot.  c.  99;  prooMded  in  the  mitior  J^^J^* 
atioflows,  vk. :--  ...  ^f^ie!'* 

CoiD. 


and  Elizabeth  Rox  or  Wilson  are.  b^^h  and  each  or  one  or  other  of . 
joo,  guilty  of  the  statutory  crimes  and  offences  Qet  forth  in  the  above 
r^tecl  ninth  and  tenth  sections  of  the  said  statute,  or  one  or  other  of 
thMe  Arimes  dr  ofi^ocea,  actonr  6r  s<$tor,  or  ttrt  and  part :  And  ym  the 
8«jd  Jamaa  WUs^aare  ftrtbar  guilty  of  the  high  crine  and  offenee*  tet 
i(ai\k  ja  th^  ab^ve  lecited  twelfth  section  of  tl^e  §aid.8tat«te|  actor,  oir 
art  and  part^ 

Th^re  wefe  only  two  acts  of  nttering  nartrated  in  the 
sttbimmption^  and  both  were  alleged  to  have  taken  pltice 
on-  the  same  day.  Ihe  baee  coin  said  to  have  been 
uttered  in  each  charge  was  a  shillings  and  it  was  not 
expressly  averred  that  the  coin  uttered  on  the  first  oc- 
casion was  different  from  that  tendered  on  the  second. 

R  V.  Oamfbsll^  for  the  male  prisoner,  objected  to  the 
relevancy  of  the  indictment — 1.  That  it  was  incompe- 
tent to  charge  the  high  drime  and  offence  cumulatively 
with  the  simple  crime  and  offence  under  the  statute. 
The  high  crime  and  offence  was  constituted  under  sec- 
tion twelve  by  the  occurrence  of  two  elements — (1)  the 
fact  of  previous  conviction,  and  (2)  the  subsequent  com- 
mission of  one  of  the  statutory  crimes  and  offences.  It 
followed  that  the  prosecutor  had  the  option  of  charging 
alternatively  either  the  mere  crime  and  offence  or  the 
high  crime  and  offence  ;  but  he  could  not  charge  both 
cumulatively,  for  the  high  crime  and  offence  necessarily 
involved  the  simple  offence.  The  incompetency  was 
the  scune  as  if  the  prosecutor  had  charged  culpable 
b6tnicide  and  murder  cumulatively  for  one  act.  The 
3*fffi'  section  of  the  statute  which  regulates  the  fonri  of 
proceeding  in  England,  directs  that  in  the  case  of  a  panel 
having  been  previously  convicted  under  the  statute,  he 
shall  only  be  charged  with  the  simple  offenee,  leaving 
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jamM     ^^®  previous  conviction  to  be  afterwards  inquired  into 
^iiMbo*h^  as  aflfecting  his  punishment.   Reference  was  made  to  the 
WiisoD,    opinions  of  Lords  Ivory  and  Deas  in  the  case  of  Mary 
^erth.     Watson,  Glasgow,  December  21, 1 858,  Irvine,  vol.  iii.  p. 
^866»     306.     2.  The  indictment  was  improperly  framed  as  re- 
Baa*  Coin,  garded  the  charges  under  the  ninth  and  tenth  sections. 
The  species  facti  in  the  subsumption  afforded  room  only 
for  an  alternative  and  not  for  a  cumulative  charge 
under  these  sections.     The  tenth  section,  in  as  far   as 
applicable  to  this  indictment,  could  be  violated  only  by 
two  acts  of  uttering  within  ten  days  of  each  other. 
Here  there  were  only  two  act^i  altogether,  and  con- 
sequently, while  the  panel  might  be  liable  under  one  or 
other  of  the  ninth  or  tenth  sections,  he  could  not  be 
charged  under  both  cumulatively.      If  the  first  and 
second  objections  were  sound,  the  prosecutor  had  charged 
cumulatively  the  panel's  offence  under  three  different 
categories,  while  legally  and  logically  the  panel  could 
only  be  found  guilty  under  one.     (3)  Reference  -was 
made  to  the  case  of  Anderson  v.  Blair,  High  Court,  Jan. 
14,  1861,  Irvine,  vol.  iv.  p.  5,  for  the  rule  of  pleading 
which  the  Court  had  laid  down  for  the  guidance  of  pro- 
secutors under  this  statute — viz.,  that  in  a  charge  under 
the  tenth  section  the  coins  must  be  expressly  averred 
to  have  been  different. 

Millar,  for  the  prosecution,  replied  that  this  indict- 
ment was  framed  in  accordance  with  the  usual  practice. 
In  Davidson  and  Francis  case,  Irvine,  vol.  iv.  p.  292, 
the  indictment  which  was  under  the  consideration  of 
the  Court  was  framed  in  the  cumulative  form,  and  was 
not  objected  to  either  at  the  bar  or  by  the  bench. 

Lord  Cowan  said  it  appeared  that  this  indictment 
was  drawn  in  the  usual  form.  In  Davidson  and  Francis* 
case  the  Court  had  solemnly  laid  down  the  rule  that  the 
Scotch  form  of  procedure  was  to  be  followed  in  prosecu- 
tions  under  this  British  statute.  Had  it  been  thought  that 
the  indictment  there  presented  to  the  Court  was  im- 
properly  framed  in  a  cumulative  form^  he  had  no  doubt 
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it  would  have  been  criticised  from  the  bench^  although    ^o  ^<>- 
not  objected  to  by  the  prisoner's  oounsel.     As  it  was^  he  Wiison  and 
eoaU  not  upon  circuit  depart  from  the  precedent  af-    wiL>D. 
forded  by  the  indictment  in  that  case.     As  regarded  the    Perth. 
osiiasion  to  aver  expressly  the  difference  of  the  coins^    isee.  ' 


he  would  take  oare  in  the  course  of  the  trial  that  the  Base  ODin. 
panels  suffered  no  prejudice  on  that  score. 

Lord  JsRViSTfoonE  concurred^  and  the  objections  were 
aecordii^ly  r^elled. 


Hbe  MAjESTY'ai  Advocate — MiUar  A.D, — •/.  P.  WiUon* 

A0AIV8T 

Petbb  Sneddon — Brand. 

Ubi^o  Lewd,  Imdecekt,  and  Libidinous  Practices  and  Behaviour 
— Verdict — Abeest  of  Judgment.  Motion  for  arrest  of  judgment 
in  respect  that-^(l)  The  verdict  was  bad  from  uncertainty ;  and  (2) 
The  crime  held  by  the  jory  to  have  been  proved  did  not  constitute 
tiie  erimediargBd,  repelled. 

Pbteb  Sneddon  was  charged  with  assault,  aggravated  ^^^  ^, 
by  previous  conviction,  as  also  'the  using  lewd,  inde-  g^^*?' 
'  cent,  and  libidinous  practices  and  behaviour  with  or    p^^^^  ' 
'  towards  a  girl  under  the  age  of  puberty/     The  minor  Sept.  is. 
of  the  indictment  a{>p]icable  to  the  latter  charge,  was  as  ^^^^^^ 
follows  :~*'  In  so  far  as  yon  the  said  Peter  Sneddon  did,  ^J^^ 
^  widcedly  and  feloniously,  use  lewd,  indecent,  and 
'  libidinous  practices  and  behaviour  with  or  towards  the 
'  said  Christina  Greig  Couper,  by  thrustmg  your  hand 
'  under  her  petticoats,  and  placing  it  on  her  private  parts> 
^  and  forcibiy  pressii^  your  finger  into  her  private 
'  partSy  and  by  using  other  the  like  lewd  and  lifaidinoos 
'  pmctioes  and  behaviour  towards  her.'    There  was  also 
8ek  forth  in  the  minor  another  act  of  the  same  kind  on 
the  same  day,  but  at  a  different  place. 

VOL.  V.  u 


Practioes. 
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'"petep         '"■  ^®  panel  pleaded  not  guilty,  and  after  evidence  had 

Sneddon.  i)een  led  for  the  prosecution, 

^T^8        Millar,  passed  from  the  charge  of  assault,  but  asked 

i»66-     a  conviction  on  the  other  charge. 
Lewd  and      Brand  addrcssed  the  jury  for  the  panel. 

Indecent  v      *f  ±  ^ 

Practicea.  LoRD  CowAN  having  Summed  up,  the  jury  retired  to 
deliberate,  and  shortly  afterwards  returned  with  a  ver- 
dict, which,  after  some  discussion  between  them  and  the 
Court,  they  asked  leave  to  reconsider ;  and  on  being 
allowed  to  do  so,  they  returned  with  the  following  ver- 
dict : — '  The  jury  unanimously  find  that  the  panel  Peter 
'  Sneddon  did  use  lewd, indecent,  and  libidinous  practices 
'  and  behaviour  with  or  towards  Christina  Greig  Couper, 
'  time  and  place  as  libelled,  by  thrusting  his  hands  under 
'  her  petticoats.' 

That  verdict  having  been  recorded,  the  Advocate- 
Depute  moved  for  sentence,  whereupon 

Brand,  for  the  panel,  moved  an  arrest  of  judgment. 
He  submitted — (1)  That  the  verdict  was  bad  from  un- 
certainty, inasmuch  as  the  minor  set  forth  that  the 
crime  charged  had  been  committed  at  two  different 
places,  viz.,  in  a  field  called  or  known  as  '  East  Muir- 
'  field,'  and  on  the  public  road  leading  between  Loch- 
gelly  and  Cowdenbeath,  whereas  the  verdict  did  not 
specify  whether  the  jury  held  the  crime  to  have  been 
committed  at  both  places  libelled,  or  whether  at  only 
one  of  them,  and  if  at  one,  at  which  ;  and  (2)  That  the 
act  of  which  the  panel  had  been  found  guilty,  viz., 
thrusting  his  hands  under  the  girl's  petticoats,  did  not 
constitute  the  crime  charged. 

The  motion  was  refused. 

Lord  Cowan,  in  delivering  judgment,  said — I  think 
the  first  objection  is  bad.  The  jury  have  found  that 
lewd,  libidinous,  and  indecent  practices  have  been  used 
towards  this  girl.  The  crime  charged  in  the  major  has 
been  held  proved  as  libelled,  and  this  necessarily  pro- 
ceeds on  the  footing  of  the  statements  in  the  minor  to 
the  extent  stated  having  been  proved.    The  second 
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point  is  more  difficulty  and  the  question  is  whether  the   ^j^^^^- 
verdict  of  the  jury  is  not  tantamount  to  one  of  not  Sneddon. 
proven  ?  The  jury  have  taken  upon  themselves  to  hold  g^®^Jg 
that  *  by  thrusting  his  hands  under  the  girl's  petticoats/     1866. 
the  panel  is  guilty  of  the  crime  charged.     And  on  con-  ^J^^ 
sideration^  though  the  offence  of  which  the  panel  has 
been  found  guilty  is  a  small  one^  yet  I  think  there  is 
enough  to  support  the  conviction.     I  read  the  verdict 
as  merely  convicting  the  panel  of  thrusting  his  hands 
under  the  girl's  petticoats.     But  this  is  enough,  if  the 
libidinous  intent  be  sufficiently  made  out ;  and  the  jury 
have  said  that  the  act  was  done  wickedly  and  feloniously. 
This  is  the  clear  import  of  their  verdict,  and  the  Court 
are  bound  to  pronounce  sentence. 

LoBD  Jebviswoode — As  to  the  second  ground  of  the 
motion  now  made,  since  every  indictment  says  'AU 
'  which  or  part  thieof  being  found  proven  by  the  ver- 
^  diet  of  an  assize,'  Ac.,  if  the  verdict  finds  that  some 
substantive  part  of  the  indictment  has  been  proved,  that 
is  enough.  What  has  been  found  proved  may  affect 
the  degree  of  punishment,  but  does  not  amount  to  an 
acquittal.  K  thrusting  the  hands  under  the  petticoats 
be  not  relevant,  it  should  not  have  been  in  the  indict- 
ment, and  therefore  I  agree  that  the  verdict  must  stand, 
though  the  offence  of  which  the  panel  has  been  found 
guilty  is  not  heinous.  With  regard  to  the  first  point, 
I  concur  with  Lord  Cowan. 

The  panel  was  thereupon  sentenced  to  imprisonment 
for  six  months. 
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Sept.  21. 
1866w 


ABERDEEN. 

Judge* — Lords  Cow  am  and  Jeryibwoode. 
Her  Majesty's  Advocate — Miliar  A.D. — J.  P.  W^ton 

AGAINST 

John  Patrick,  Mart  Patrick,  and  Alexander  Leitch — 

Maekay — Mackintosh. 

Theft— Agoratation — Previous  Conviction — Foreign — A  pre- 
vious conviction  of  theft  before  a  Court  of  Quarter  Sessions  in  Eng- 
land held  not  sufficiently  proved  by  the  deputy-governor  of  the 
county  jail,  who  was  present  at  the  trial,  the  record  of  Court  not 
being  produced. 

The  panel  was  charged  with  theft  aggravated  by  pre- 
No.  52.    vious  conviction.     In  the  course  of  the  trial,  Millar,  for 

John  ,  ,  ,  '  ' 

Patrick  and  the  prosccution,  proposed  to  put  in  evidence  an  extract 

or  certificate  of  the  conviction  of  the  crime  of  theft  ob- 

Sept.  21.'  tained  against  the  panel  Leitch,   under  the  name  of 
—  Anderson,  before  the  Court  of  General  Quarter  Sessions 

Theft 

of  the  Peace,  held  at  Newtown  in  and  for  the  county  of 
Montgomery  in  Wales,  on  3d  day  of  July  1861. 

Mackat,  for  the  panel  Leitch,  objected  to  its  recep- 
tion. In  the  case  of  Jane  M^Pherson  or  Dempster  and 
others,  High  Court,  Jan  13, 1862,  Irvine,  vol.  iv.  p.  143, 
the  record  of  the  English  Court  was  produced,  and  in 
the  more  recent  case  of  John  Docherty,  Glasgow,  April 
22,  1864,  Irvine,  vol.  iv.  p.  601,  Lord  Neaves  held  an 
Irish  conviction  not  proved  by  the  evidence  of  a  con- 
stable present  at  the  trial,  and  the  production  of  a  certi- 
ficate similar  to  that  libelled. 

MiLLAK,  for  the  prosecution,  replied — The  certificate 
of  conviction  is  prima  facie  regular ;  the  signature  of 
the  clerk  of  court  and  the  official  seal  will  be  proved. 
That  would  be  sufficient  in  an  English  Court,  which  de- 
rives its  jurisdiction  from  the  same  sovereign,  and  ought 
to  be  deemed  sufficient  in  a  Scotch  court.  Dempster's 
case  decides  this. 
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The  Court,   before  determining  the  point,  allowed    ^f^^^ 
Robert  Pryse  Edwards,  governor  of  the  Montgomery  Patrick  and 
County  Jail  to  be  examined,  and  he  gave  the  following  Aberdeen. 
evidence  : —  ^p^  21  • 

1866. 


I  am  goremor  of  the  Montgomery  Coanty  Jiul. .  I  was  formerly  Tbeft. 
deputy-governor,  and  held  that  office  in  1861,  when  the  prisoner  was 
convicted.  There  are  trials  for  theft  and  other  crimes  before  the 
Quarter  Sessions  of  the  Peace  for  the  coanty  of  Montgomery  at  Welsh- 
pool and  Newtown.  The  Clerk  of  the  Peace  officiates  as  clerk  of 
court  He  writes  the  Record  of  convictions  and  extracts  are  taken  from 
that  record.  The  extract  or  certificate  produced  is  in  the  regular  form 
of  such  extracts.  It  bears  the  official  seal  and  signature  of  the  Clerk 
of  the  Peace  for  the  county  of  Montgomery.  I  know  it  to  be  his  sig- 
nature. I  have  no  other  warrant  than  that  contained  in  certificates 
similar  to  this  for  the  committal  of  prisoners  when  convicted.  Certifi- 
cates similar  to  this  are  received  in  English  Courts  as  full  proof  of  the 
previous  conviction  of  a  prisoner  when  coupled  with  evidence  that  they 
apply  to  him.  This  certificate  applies  to  the  prisoner  Leitch.  I  was 
present  at  his  trial,  and  heard  sentence  given. 

LoBD  Cowan. — ^I  think  we  should  reject  this  extract. 
Had  evidence,  in  regard  to  it,  been  of  exactly  the  same 
character  as  that  which  satisfied  the  High  Court  in  the 
case  of  Dempster,  we  should  have  been  bound  on  Circuit 
by  that  decision.  But  the  evidence  here  is  nothing  like 
that.  The  Clerk  of  the  Peace  is  not  here,  and  there  is 
no  evidence  to  show  that  a  record  corresponding  to  this 
certificate  exists  in  the  Court  in  England.  Until  it  has 
been  decided  by  the  High  Court  that  evidence  less  than 
that  which  satisfied  it  in  Dempster's  case  is  sufficient,  I 
do  not  think  we  ought  to  accept  less. 

,  Lord  Jerviswoode. — I  come  with  a  little  more  diffi- 
culty to  the  same  conclusion.  I  think  the  safer  course 
is  not  to  admit  this  extract.  The  only  case  of  the  kind, 
which  has  come  before  me,  was  one  at  Glasgow  from 
Ireland,  and  in  it  there  was  an  officer  of  the  court  in 
Ireland,  who  produced  the  record  of  the  Irish  court,  to 
show  the  conviction  was  entered  there.  I  think  that 
should  have  been  done  in  this  case. 
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^    „  SOUTH    CIRCUIT. 

Sept.  11. 
1866. 

AYR. 
Judge* — Lords  Aromillan  and  Neates. 
Her  Majesty's  Advocate— ^toci^m  A,D. 

AOAIUST 

Jakes  Stewart — Buntine, 

Murder — Assault — Res  Judicata  —  Proof  —  Declaration.  A 
Panel  was  tried  in  a  Police  Conrt  for  assault.  The  person  assaulted 
having  thereafter  died^  he  was  charged  with  murder.  Plea  of  res 
judicata  repelled. 

A  panel  was  tried  and  convicted  of  assault  He  was  thereafter  charged 
with  assault  to  the  danger  of  life  on  the  same  species  facti^  and  emit- 
ted a  declaration.  He  was  then  tried  for  murder,  the  person  as- 
saulted having  died.  Oprnion  that  the  declaration  could  not  be  used 
as  evidence  against  him. 

No.  53. 

Junes        James  Stewart,  shoemaker,  was  charged  with  murder, 

Stewart  770  3 

Ayr.  In  so  FAR  AS  on  the  Ist  day  of  March  1866,  in  the  dwelling-house 

^JseV  *  ^^  Windmill  Street  of  Saltcoats,  in  the  parish  of  Ardrossan,  occupied 
«.^  .^y  hy  Margaret  Carmichael  or  McGregor,  widow,  the  said  James  Stewart 
did  wickedly  and  feloniously  attack  and  assault  the  now  deceased 
Susan  Stewart,  his  wife  or  reputed  wife,  or  then  residing  and  cohahit- 
ing  with  him  in  the  dwelling-house  aforesaid,  and  did  kick  or  push  her 
out  of  a  hed  on  which  she  was  then  lying,  on  to  the  floor,  and  did  drag 
or  pull  her  along  the  floor  by  the  hair  of  her  head,  and  did  several  or 
one  or  more  times  knock  her  head  or  face  violently  on  the  floor  or  on 
the  hearth  stone,  and  did  one  or  more  times  with  his  foot  or  feet,  and 
with  his  boot  or  boots,  jump  or  stand  or  tramp  heavily  on  her  body 
while  lying  on  the  floor,  and  did  one  or  more  times  kick  her  severely 
on  or  about  the  right  side  or  other  parts  of  her  person,  and  did  other- 
wise maltreat  or  abuse  her,  by  all  which  or  part  thereof  the  said  Susan 
Stewart  was  mortally  injured,  and  in  consequence  thereof  died  on  or 
about  the  6th  day  of  April  1866,  and  was  thus  murdered  by  the  said 
James  Stewart. 

The  diet  heing  called — 

BuNTiNE,  for  the  panels  pleaded^  in  bar  of  trial,  res 
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judicata,  in  respect  that  the  panel  had  already  been  tried  j^'^f^* 
for  the  assault  libelled  in  the  present  indictment  before  ^tewart^ 
a  competent  tribunal^  and  had  received  sentence,  followed  g^^^^^i 
by  a  term  of  imprisonment.  The  facts  charged  under  ^8<>6- 
this  indictment  were  stated  in  nearly  the  same  terms  Murder. 
as  in  a  complaint  under  which  the  panel  was  tried  before 
the  Justice  of  Peace  Court  at  Saltcoats^  on  the  2d  of 
March  on  a  charge  of  assault.  To  this  complaint  the 
panel  pleaded  guilty,  and  he  was  thereupon  sentenced  to 
be  imprisoned  for  thirty  days,  which  sentence  had  been 
carried  into  effect  He  therefore  asked  the  Court  to 
affirm  the  principle  of  law  laid  down  in  Hume,  ii.  p.  466, 
that  no  man  should  '  thole  an  assize '  twice  for  the  same 
offence^  unless  it  could  be  shown  that  there  was  collu- 
sion between  the  prosecutor  and  the  party  tried,  or  that 
there  was  some  informality  in  the  former  trial.  These 
were  the  only  grounds  of  exception  to  the  rule.  It  was 
true  there  had  been  a  decision  of  the  High  Court,  which 
at  first  sight  might  seem  to  be  against  this  view.  The 
case  was  that  o( Isabella  Cobb  or  Fairweather,  High  Court, 
November  21, 1836,  Swinton,  vol.  i.  p.  354.  But  that 
case  stood  on  a  different  footing  from  this,  the  prisoner 
having  been  acquitted  in  the  Police  Court ;  and  the 
prosecution  alleging  that  the  whole  of  the  species  facti 
had  not  been  brought  out  in  the  inferior  Court,  inasmuch 
as  the  prosecutor  had  omitted  to  libel  that  the  assault 
was  made  with  a  lethal  weapon.  But  further,  the  Court 
was  equally  divided  in  the  case  of  Cobby  the  Lord  Justice- 
Clerk  coinciding  with  the  minority  of  two  against  the 
majority  of  three. 

Lord  Neaves. — ^The  Lord  Justice- Clerk  had  no  vote 
on  the  question  ;  he  had  only  a  vote  where  the  Court 
was  equally  divided. 

BuNTiNB — At  all  events,  his  opinion  comcided  with  the 
minority.  Then  there  was  another  decision  in  1850,  in 
the  case  o{ Stevens,  before  Lords  Cockburn  and  Ivory,  (J. 
Shaw,  287),  where  CM's  case  was  held  to  rule ;  but  Cobb^s 
case  was  an  exceptional  one,  and  was  not  an  authority 
to  overturn  the  broad  principle  of  law  laid  down  by  the 
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No.  6s.    institutional  writers.     Again,  the  facts  in  CobVs  case, 

Stewart,    and  the  opinions  of  the  Judges,  showed  that  great  weight 

Ayr.     was  attached  by  the  majority  of  the  Judges  to  the  cir- 

_  t866> '  cumstance  that  there  was  an  addition  to  the  species  facti 

Murder,  jjj  ^he  case  as  it  stood. 

Lord  Neayes. — Lord  Moncreiff  clearly  stated  that  an 
addition  to  the  species  facti  in  the  case  was  the  fact  of 
death,  which  was  a  fact  necessary  to  the  charge  of  murder. 

BuNTiNE. — Lord  Medwyn  had  satisfactorily  replied  to 
Lord  Moncrieff,  that  the  principle  he  laid  down^  would 
equally  apply  to  the  case  of  danger  to  life  supervening,  or 
of  fever  emerging  after  a  prisoner  had  been  tried  for 
simple  assault,  and  might  warrant  his  being  tried  a  second 
time  on  the  same  charge.  After  further  examination  of 
the  opinions  of  the  Judges,  he  contended  that  the 
case  of  Cobb  did  not  settle  the  question,  or  preclude 
further  argument,  inasmuch  as  (1)  there  was  an  acquittal 
and  not  a  conviction  in  the  Police  Court ;  and  (2)  the 
species  facti  in  that  case  were  not  all  set  forth  in  the 
complaint  in  the  inferior  Court,  as  had  been  done  in 
this  case.  He  had  therefore  to  submit  that  the  plea  of 
res  judicata  in  this  case  should  be  sustained. 

Blackburn  argued — ^The  point  raised  has  been  autho- 
ritatively settled  in  the  case  of  Cobb  or  Fairweather^  the 
decision  in  which  was  subsequently  confirmed  in  the 
case  of  Stevens^  by  Lords  Cockbum  and  Ivory.  In 
these  cases  it  was  held  that  the  fact  of  death  emerging 
overcame  the  plea  of  res  judicata.  In  the  case  of  Stevens 
the  facts  were  almost  identical  with  those  in  the  present 
case.  It  was  a  police  case  in  Glasgow,  in  which  the 
party  was  convicted  and  sentenced  ;  but  subsequent  to 
that  death  emerged,  and  the  question  arose  at  the  trial 
before  Lords  Cockburn  and  Ivory,  whether  res  judicata 
could  be  pled  in  bar  of  trial.  Their  Lordships  held  that 
the  decision  in  the  case  of  Cobb  ruled  the  point,  and 
that  the  plea  of  res  judicata  could  not  be  sustained. 

Lord  Ardmillan. — ^Was  '  danger  to  life '  libelled  in 
the  Justice  of  Peace  complaint  at  Saltcoats. 
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Blackbukn.— No.  X^t?- 

Lord  Ardmuxan. — ^This  point  has  been  very  properly   ^^^«^ 
raised  by  the  counsel  for  the  panel,  and  has  been  very  ably  g^^^^'j  ^^ 
argued.     It  is  a  point  of  importance,  which  it  was  very     ^^^^' 
right  to  bring  before  the  Court.     But  it  does  not  appear    Murder, 
to  me  to  present,  in  the  present  state  of  authorities  on 
the  subject,  any  real  difficulty.     A  person  is  accused  of 
murder,  in  so  far  as  he  assaulted  a  woman  on  the  1st  of 
March,  and  she  died  on  the  6th  of  April — ^and  the  in- 
dictment adds,  '  and  was  thus  murdered  by  you,  the 
*  said  James  Stewart.'     A  month  intervened  between 
the  assault  and  the  death  of  the  party  assaulted,  and 
unless  the  prosecutor  can  connect  the  death  with  the 
assault  there  can  be  no  murder.  The  long  period  between 
the  assault  and  the  death  is  more  or  less  a  difficulty  in 
the  prosecutor's  case ;  but  if  the  death  be  really  con- 
nected with  the  assault,  we  know  that  that  death  did 
not  occur  for  a  month,  and  consequently  the  charge  of 
murder  was  a  charge  which  could  not  possibly  be  made 
when  the  police  trial  took  place  on  the  2d  of  March. 
It  was  not  even  a  trial  for  assault '  to  the  danger  of  life.' 
In  all  probability,  if  there  had  been  supposed  to  be 
danger  to  life,  the  case  would  not  have  been  tried  in  quite 
so  summary  a  manner.    It  was  simply  a  police  trial  for 
assault,  and  the  sentence  was  thirty  days'  imprisonment. 
Now,  it  has  been  argued  that  the  authorities  quoted 
by  the  prosecutor  do  not  touch  the  exact  question  here 
raised — Ist,  because  this  was  a  conviction,  and  not  an 
acquittal  before  the  Police  Court ;  2d,  because.no  new 
weapon  or  mode  of  assault  is  here  alleged  ;  and  3d,  be- 
cause it  was  stated  that  if  the  objection  be  here  repelled, 
it  would  be  equally  competent  to  try  over  again  the  case 
of  assault  to  the  danger  of  life,  if  danger  to  life  super- 
vened.    I  think  these  are  the  grounds  on  which  Mr. 
Buntine  has  maintained  his  argument.     Now,  I  think 
none  of  these  grounds  affect  the  point  authoritatively 
laid  down,  and  I  think  well  laid  down,  in  the  cases 
referred  to.     Not  for  the  first  time  have  we  studied 
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jamw    *^®  ^^^®  ^^  ^^^  '  ^^^y  *^  ^'^^  ^^^  ^^  ™y  belief  and  un- 
s**^^"'*-   derstanding,  it  has  been  accepted  as  a  ruling  case  by  the 

Se^t'ii    prof'^oi^-     Lord  Moncreiff,  in  the  close  of  his  opinion, 
J  866'     stated  that  a  police  trial,  whether  issuing  in  conviction 

Murder,   or  acquittal^  precluded   a  second  trial  for  the  same 
offence,  unless  the  fact  of  death  supervened.     I  think 
the  authority  of  the  case  of  Cobb  must  be  held  to  be 
conclusive  ;  and  I  think  the  case  of  Stevens  proves  the 
opinion  of  the  legal  profession.     But  it  is  averred  that 
it  is  necessary  to  allege  something  like  the  use  of  a  new 
weapon  to  justify  another  trial.     I  cannot  imagine  any 
proposition  less  maintainable  in  logic  than  that.    If 
there  had  been  no  death,  the  prosecutor  could  not  re-try 
the  case  merely  by  alleging,  erroneously  or  correctly,  the 
use  of  a  new  weapon.     I  cannot  suppose  that  to  be 
good  law  or  good  sense.    The  offence  is  the  same  assault, 
whether  committed  with  one  weapon  or  another ;  and 
a  conviction  for  assault  would  preclude  a  new  trial  for 
assault.     Then  it  appears  to  me  to  be  equally  clear  that 
the  view  of  Lord  Medwyn,  that  if  fever  or  other  form 
of  danger  to  life  supervened,  it  would  be  equally  a  ground 
for  another  trial  as  if  death  supervened,  is  unsound,  be- 
cause '  danger  to  life'  is  merely  an  aggravation  of  assault, 
which  is  the  real  crime,  and  the  charge  of  simple  assault 
could  not  be  tried  again  with  the  supervening  element 
of  '  danger  to  life,'  because  it  is  not  a  new  crime,  but 
the  same  crime  with  a  new  aggravation.    But  when  you 
come  to  the  case  of  murder,  there  never  can  be  the  crime 
of  murder  till  the  party  assaulted  dies ;  the  crime  has 
no  existence  in  fact  or  law  till  the  death  of  the  party  as- 
saulted.    Therefore,  it  cannot  be  said  that  one  is  tried 
for  the  same  crime  when  he  is  tried  for  assault  during 
the  life,  and  tried  for  murder  after  the  death,  of  the 
injured  party.  That  new  element  of  the  ii\jured  person's 
death  is  not  merely  a  supervening  aggravation  ;  but  it 
creates  a  new  crime.     Therefore  it  appears  to  me  that  it 
would  preclude  the  investigation  of  a  serious  crime,  to 
the  detriment  of  public  justice,  upon  principles  which 
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have  no  sound  foundation  in  law  or  reason,  if  we  sus-  j^ml^" 

tained  an  objection  to  this  trial  for  murder,  because  the  Stewart, 

party  accused  was,  before  the  fatal  result,  and  one  day  gjj^'fi 

after  the  act  of  assault,  sentenced  to  thirty  days  impri-  ^^^^' 

SOnment.  Murder. 

LoBD  Neavbs — If  we  were  to  arrive  at  a  different  con- 
clusion from  that  we  are  about  to  adopt,  it  would  be  at- 
tended with  very  serious  consequences,  because,  now 
that  Courts  of  inferior  jurisdiction  are  multiplied  over 
the  country,  most  serious  crimes,  which  it  is  alone  com- 
petent to  the  supreme  Court  to  investigate,  and  which 
no  inferior  Court  can  take  up,  except  in  peculiar  cir- 
cumstances, might  be  allowed  to  go  unpunished.  That 
a  trial  for  assault  the  day  after  some  scuffle  should, 
whether  ending  in  a  conviction  or  the  reverse,  tie  up 
the  hands  of  the  authorities  from  further  action,  would 
be  attended  with  most  evil  results.  But  it  is  not  neces- 
sary to  go  into  the  merits  of  the  question,  beyond  asking 
whether  the  point  has  been  decided  by  an  authoritative 
Court,  and  if  it  has  been  so  decided,  whether  there  are 
any  distinguishing  circumstances  that  prevent  its  appli- 
cation to  the  present  case.  As  to  the  first  point,  it  has 
been  decided  in  the  case  of  CM,  in  a  manner  that  I 
must  consider  as  authoritative.  The  supreme  Court 
must  have  given  this  subject  full  deliberation.  The 
difference  of  opinion  which  prevailed  must  have  led  to 
its  full  discussion  and  consideration.  I  cannot  think 
its  authority  is  shaken  by  its  being  merely  the  decision 
of  a  majority ;  because  many  cases  have  been  decided, 
and  decisions  have  stood  when  pronounced  by  a  bare 
majority.  The  opinion  of  the  Lord  Justice-Clerk  should 
receive  no  more  effect  than  that  of  a  private  individual 
in  Court,  because  he  had  no  voice  or  vote  unless  his 
brethren  were  equally  divided  in  opinion.  But  it  never 
came  to  that.  There  were  three  Judges  in  favour  of 
repelling  the  plea,  and  two  in  favour  of  supporting  it. 
It  stands,  therefore,  as  the  judgment  of  a  majority  of 
the  Court  of  Justiciary,  and  therefore  we  must  adhere 
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jamM    to  ^^-     ^^^  QO^  i^  comes  to  be  considered  whether 
Stewart,  thcrc  is  any  diflference  between  the  case  then  decided 


SepVh.  ^^^  ^^^  present.     It  is  said  that  in  that  case  there  was 

^^^^     a  sentence  of  absolvitor ;  but  I  cannot  see  that  that 

Murder,  mafceg  g^j^y  diflFercnce.     If  a  man  has  '  tholed  an  assize/ 

he  is  as  much  entitled  to  rely  on  a  verdict  of  acquittal 
as  upon  a  verdict  of  guilty.  The  laws  of  every  civilized 
country  where  a  plea  of  res  Judicata  is  recognised,  are 
uniform  in  holding  that  a  man  having  already  been  ac* 
quitted  or  condemned  affords  equal  ground  for  the  plea 
of  res  judicata.  Then  it  is  important  to  keep  in  view 
that  a  new  trial  cannot  be  justified  merely  by  an  aggra- 
vation of  the  original  crime.  An  aggravation  may 
sometimes  have  serious  consequences ;  but  it  is  impossible 
to  hold  that  any  aggravation  can  justify  a  new  trial ; 
neither  will  any  additional  particular  justify  a  new  trial, 
if  it  be  merely  an  additional  particular.  An  additional 
weapon  or  additional  blow,  if  it  is  merely  a  circumstance 
that  does  not  alter  the  species  of  crime,  would  never 
authorise  the  public  prosecutor  to  oppress  the  lieges  by 
getting  up  a  new  prosecution.  But  what  have  we  here, 
and  what  had  we  in  the  case  of  Cob6  f  Simply,  that 
which  is  the  essential  part  of  the  crime  was  not  only 
not  libelled,  but  had  not  occurred,  and  was  not  known, 
when  the  case  of  assault  was  brought  up.  Even  the 
circumstance  of  '  danger  to  life'  was  not  libelled.  If  the 
prosecutor  in  the  inferior  Court  goes  on  in  that  rash 
way,  it  is  impossible  the  charge  could  at  first  be  libelled 
as  murder ;  but  that  fact  which  is  the  essential  crowning 
fact  of  murder  is  now  libelled  here  ;  and  upon  that 
ground  the  Court  appears  to  me  to  have  proceeded 
in  the  case  of  Cobb — that  without  death  there  can  be 
no  murder.  There  was  a  point  once  argued  at  length 
in  a  civil  Court  in  another  country,  whether  a  man  who 
committed  suicide  committed  it  in  his  own  lifetime 
or  after  his  death.  It  was  a  question  of  very  great 
nicety.  But  there  can  be  no  disputing  the  fact  that  the 
crime  of  murder  is  not  complete  until  death  j  and  there- 
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fore  I  cannot  see  how  it  is  possible  that  we  can  refuse   No.  53. 
to  give  effect  to  the  principle  laid  down  in  the  case  of  Stewart. 


CM.     Since  that  case  was  decided  it  has  ruled  the  prac-     Ayr. 
tice  in  the  country.     On  these  grounds  I  concur  in  re-     isee. ' 


pelling  the  plea.  Murder. 

The  panel  pleaded  not  guilty,  and  the  case  went  to 
trial. 

It  was  proposed  by  the  Advocate-Depute  to  prove  a 
declaration  emitted  by  the  panel  on  2d  April  1866,  be- 
fore his  wife's  death,  the  charge  being  assault  to  the 
danger  of  life. 

BuNTiNB,  for  the  panel,  objected.  The  declaration 
was  taken  when  the  charge  made  was  different  from 
that  now  being  tried. 

Lord  Ardmillan. — ^I  think  the  declaration  inad- 
missible, because,  when  it  was  taken,  the  panel  was  not 
charged  with  this  offence,  and  because  the  charge  now 
made  against  the  panel  was  one  for  which  he  could 
not  be  then  competently  tried. 

Blackburn  then  withdrew  the  declaration. 

After  a  good  deal  of  evidence  had  been  led,  the  panel 
withdrew  his  plea  of  not  guilty,  and  pleaded  guilty  of 
culpable  homicide. 

This  plea  was  accepted,  and  the  panel  was  sentenced 
to  fifteen  years'  penal  servitude. 


DUMFRIES. 


Jttdge — Lord  Ardmillan.  Sept.U« 

1866.* 

Heb  Majesty's  Advocate — Blackburn  A.D. 

AGAINST 

THOiffAa  Dearie — Spens. 

Statute  17th  akd  18th  Vict.,  Corbupt  Practices  Prevention 
Act — Delay  in  Bringing  to  Trial  —  Indictment  —  Libel — 
Relevancy. — A  panel  was  iDdicted  for  an  offence  under  the  Cor- 
rupt Practices  Prevention  Act,  witbin  one  year  after  it  was  com- 
mitted, and  the  diet  was  deserted.  He  was  thereafter  served  with 
a  new  indictment  after  the  year  had  expired.     Plea  in  bar  of  trial 
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No  54.        that  under  section  14  of  the  statute  the  panel  was  not  liaUe  in  any 
Dearie.        penalty,  the  prosecution  not  having  heen  commenced  within  twelve 
Damfries.       months,  repelled. 

Sept.  14.    2.  Objection  to  the  relevancy  of  the  indictment  that  it  did  not  narrate 
! —      the  fact  of  the  previous  indictment,  and  the  desertion  of  the  diet, 

18th  Vict. 

c.  102.  Thomas  Dearie,  carter,  Newton-Stewart,  parish  of 
Penninghame,  and  county  of  Wigtown,  was  charged 
with  a  contravention  of  the  Corrupt  Practices  Preven- 
tion Act  (17th  and  18th  Vict.  c.  102),  by  impeding,  pre- 
venting, or  otherwise  interfering  with  the  free  exercise 
of  the  franchise  of  a  voter,  or  thereby  compelling,  in- 
ducmg,  or  prevailing  upon  a  voter  to  refrain  from  giving 
his  vote  at  an  election,  actor  or  art  and  part,  in  so  far 
as  Robert  Agnew,  labourer,  Newton-Stewart,  being  a 
person  entitled  to  exercise  the  franchise  and  to  vote  at 
the  election  of  a  Member  of  Parliament,  had  been  pre- 
vented from  so  doing  at  the  election  of  a  Member  of 
Parliament  for  the  county  of  Wigtown,  on  18th  July 
1865,  by  the  said  Thomas  Dearie.  The  indictment  was 
similar  to  that  in  the  case  of  Douglas  cmd  lining.  High 
Court,  July  2,  1866,  Irvine,  vol.  v.  p.  265. 

On  the  diet  being  called — 

Sfens,  for  the  panel,  pleaded  in  bar  of  trial,  that  under 
section  14  of  the  statute  libelled  on,  the  accused  was  not 
liable  to  any  penalty  or  forfeiture,  because — (1)  the  pro- 
eecution  had  not  been  commenced  within  one  year  after 
the  date  on  which  the  alleged  offence  was  said  to  have 
been  committed  ;  and  (2)  the  prosecution  had  not  been 
proceeded  with  and  carrried  on  without  any  wilful  de- 
lay (such  prosecution  not  having  been  prevented  by  the 
accused  absconding  or  withdrawing  himself  out  of  the 
jurisdiction  of  the  Court).* 

1  Section  14  of  the  statute  is  in  these  terms : — '  No  Person  shall  be 
liable  to  any  Penalty  or  Forfeiture  hereby  enacted  or  imposed,  un- 
less some  Prosecution,  Action,  or  Suit  for  the  ofienoe  shall  be  com- 
menced against  such  Person  within  the  space  of  One  Year  next  lAer 
such  offence  against  this  Act  shall  be  oommitied|  and  unless  such 
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The  panel  was  first  apprehended  on  Slst  July  1865,  ^^^^ 
when  a  declaration  was  taken  from  him,  and  he  was    p<**"*^- 
liberated.     Nothing  further  took  place  until  21st  May  Dumfries. 
1866,  when  he  was  again  apprehended,  and  a  second     ises. 
declaration  taken  from  him.     He  was  then  liberated  on  ,9?!*"'l' 

17th  and 

his  obligation  to  appear  in  Court  when  cited.  He  was  isth  vict. 
dted  to  appear  at  the  High  Court  of  Justiciary  on  2d 
July ;  but  the  case  of  Douglas  and  Irving,  who  were  in- 
dicted under  the  same  statute  for  the  same  day,  was  taken 
first,  and  occupied  the  Court  the  whole  day.  The  diet 
was  accordingly  deserted^  pro  loco  et  tempore^  against 
Dearie.  He  was  then  again  cited  to  appear  at  this  Circuit. 

In  support  of  the  objection  it  was  argued — (1)  The 
futile  proceedings  above  narrated  could  not  be  held  to 
be^  in  the  sense  of  the  Act,  a '  prosecution,  suit,  or  action.' 
The  present  indictment  was  altered  from  the  previous 
one,  and  different  witnesses  were  cited  ;  this,  therefore, 
was  a  new  prosecution,  and  the  citation  of  the  panel 
under  it  was  given  more  than  thirteen  months  after  the 
date  of  the  alleged  offence.  (2)  But  even  supposing 
that,  in  the  sense  of  the  Act^  a  prosecution,  suit,  or 
action  had  been  duly  brought  within  the  year,  this  pro- 
secution was  now  barred  by  delay  having  taken  place. 
Dearie  was  first  apprehended  on  31st  July  1865,  and 
since  then  two  Circuit  Courts  had  been  held  at  Dumfries. 
That  delay  had  taken  place  was  undeniable,  and  the 
onm  of  showing  that  the  delay  was  not  wilful  lay  upon 
the  Crown. 

Lord  Abdmillan  repelled  the  objection,  observing 
that  the  citation  of  Dearie  for  the  2d  July,  when  the 
diet  was  deserted  through  no  fault  of  the  prosecutor,  was 

Person  shall  be  summoned  or  otherwise  served  with  Writ  or  Process 
within  the  same  Space  of  Time,  so  as  such  Summons,  or  Service  of 
Writ,  or  Process,  shall  not  be  prevented  by  such  Person  absconding 
or  withdrawing  out  of  the  Jurisdiction  of  the  Court  out  of  which  such 
Writ  or  other  Process  shall  have  issued ;  and  in  case  of  any  such  Pro- 
secution, Suit,  or  Process  as  aforesaid,  the  same  shall  be  proceeded  with 
and  carried  on  without  any  Wilful  delay. 
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Tho^   suflBcient  to  entitle  him  to  hold  that  a  prosecution  had 
^^"*''    been  duly  brought  within  the  year  ;  and  with  r^ard  to 
SeptfTIT  ^^^  question  of  wilful  delay,  he  was  of  opinion  that  the 
^^^^'     prosecution  having  been  duly  brought  in  July,  it  was 
mhTnd  sufficient  that  there  had  been  no  wilful  delay  since  that 
^®'*\^»<5^  time,  the  Circuit  being  the  proper  and  speediest  way  of 
bringing  the  case  continued  from  the  High  Court  to  trial. 
Spens  then  objected  to  the  relevancy  of  the  indict- 
ment, that  it  did  not  specifically  set  forth  that  proceed- 
ings had  been  taken  within  a  year  from  the  date  of  the 
alleged  offence. 

The  objection  was  repelled. 

The  case  then  went  to  trial,  when  evidence  for  the 
prosecution,  and  in  exculpation,  was  led  at  great  length. 
Blackburn  addressed  the  jury  for  the  prosecution,  and 
StENS  for  the  panel. 

Lord  Ardmillan  having  charged  the  jury,  they  re- 
tired, and  after  a  short  absence  returned  a  verdict  of 
not  proven,  by  a  majority  of  nine  to  six. 


GLASGOW. 


Sept2«.  Judge--LoKD  Deab. 

1866. 

GBOBaE  CowiE,  Appellant — Brand. 

John  Rush,  Respondent — Buntine. 

Appeal— Shall  Debt  Act — Counter  Claim. — A  eoonter  daim 
cannot  be  pleaded  in  the  Sheriff  Small  Debt  Court  onless  previouslj 
served  on  the  pursuer.  Claim  which  held  to  be  of  the  nature  of  a 
counter  claim. 

No.  65.  The  appellant  carries  on  business  as  a  eoalmaster  near 
^BAahT  A^irdrie,  and  the  respondent  had  contracted  with  him  to 
Glasgow,  excavate  a  portion  of  the  coalfield  of  which  he  is  lessee, 
^fsee?"  The  terms  of  the  contract  were,  that  the  respondent 
Appeal,  ""should  bc  paid  so  much  per  ton  of  coals  delivered  by 
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him  at  the  surface  of  the  pit.  and  that  he  should,  in    Ji^?^ 
oonducting  his  excavations  at  a  '  wall  face'  in  the  pit,     Rm^i. 
erect  wooden  supports  or  props  on  each  side  of  the  road  GUagow. 
along  which  the  coal  was  to  be  conveyed  to  the  pit     isee 
bottom — ^these  wooden  supports  to  be  afterwards  super-   Appeal 
seded  by  buildings  or  walls.    Such  walls  were  for  the 
protection  of  the  roof  and  to  facilitate  the  transit  of  the 
wrought  out  coal  to  the  pit  bottom. 

The  respondent  was  engaged  to  the  appellant  fort- 
nightly, and  ceased  to  be  in  his  employment  on  7th  April 
1866.  Subsequently  the  respondent  raised  a  small  debt 
action  against  the  appellant  for  a  balance  of  wages  in 
the  appellant's  possession,  being  the  wages  of  three  days 
called  '  lye  days,'  and  which,  according  to  the  practice 
of  the  district,  remain  in  the  employer's  hands  as  a 
security  that  the  roadside  supports,  and  buildings  or 
walls,  have  been  properly  erected. 

The  appellant  appeared,  and  pleaded  to  the  small  debt 
action  that  he  was  entitled  to  retain  the  balance  of 
wages,  in  respect  the  respondent  had  failed  to  erect  the 
supports  and  build  the  walls,  during  the  last  fortnight 
of  his  service,  according  to  the  contract. 

The  Sheriff-Substitute  (Logic)  on  proof  .that  a  certain 
quantity  of  coals  had  actually  been  put  out  by  the  re- 
spondent, gave  decree  in  his  favour  in  terms  of  the  con- 
clusions of  the  summons.  He  refused  to  listen  to  the 
plea  of  retention  urged  by  the  defender,  on  the  ground 
that  no  counter  claim  had  been  served  on  the  pursuer. 
The  defender  appealed. 

Braj^,  for  the  appellant,  pleaded  mainly  that  it  was 
incompetent  for  the  Sheriff-Substitute  to  decide  the  case 
without  calling  on  the  respondent  (pursuer)  to  prove 
that  he  had  fulfilled  his  part  of  the  contract,  fulfilment 
on  his  part  being  denied,  and  that  the  appellant  was 
entitled  to  retain  the  balance  of  wages  in  his  hands,  as 
against  the  loss  to  which  he  had  been  subjected  by  the 
respondent's  breach  of  contract. 

BuKnNE,  for  the  respondent,  answered  that  the  appel- 

VOL.  V.  X 
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c^e't.  1^^^'s  P'^  either  resolved  itself  into  a  counter  claim  or 

^°»^-     it  did  not.   If  it  did,  a  counter  claim  ought  to  have  been 

&pt?28.'  s^^ved  on  the  respondent,  in  terms  of  section  11  of  the 

^^^-    Small  Debt  Act ;  if  it  did  not,  the  appeal  involved  the 

^pp«»'-   merits  of  the  cause  and  was  incompetent.     Farther,  no 

substantial  injustice  had  been  suffered  by  the  appellant, 

because  he  might  still  sue  for  payment  of  the  claim  set 

up  by  him. 

Lord  Deas  had  no  diflSculty  in  holding  that  a  counter 

claim  should  have  been  served  on  the  respondent,  and 

dismissed  the  appeal,  with  costs. 

JoHif  K.  Peebls^  Airdrie.— a.  Y.  Rmi,  Airdrie.— Agents. 


I  •-• 


JoBN  Alexander,  Appellan^^Jfrand 

AGAINST 

« 

Alexander  Melvin,  Respondent-^Aeti^. 

Forthcoming — Arrested  Fund. — In  defence  to  an  aetion  of  forth- 
.  coming  the  arrestee  pleaded  that  he  hdd  the  funds  as  trustee  for  be- 
hoof of  the  common  debtor's  creditors,  but  the  arrester  had  not 
acceded  to  the  trust-deed  by  signing  it..    The  Sheriff  repelled  this 
defence,  and  decerned  against  the  defender.    Appeal  dismissed. 

No.  66.       The  facts  of  the  case  were  these.    Melvin  raised  an 
^fMSitln.  action  of  forthcoming  in  the  Small  Debt  Court  at 

Glasgow.  Lanark^  against  Alexander  as  arrestee  and  Dunlop  as 

**f866.^'  common  debtor  for  £12,  4s.  Id.,  restricted  to  £12; 

Appeal,  being  the  sum  contained  in  a  decree  which  Melvin  had 
obtained  against  Dunlop,  and  in  virtue  of  which  he  had 
arrested  in  Alexander's  hands  all  dums  due  by  him  to 
Dunlop  to  an  amount  not  exceeding  the  sum  6f  £12 
sterling.  When  the  case  was  called,  Alexander  ap- 
peared, and  pleaded  in  defence  that  he  had  no  funds- 
belonging  to  Dunlop,  but  that  he  had  funds  belonging 
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to  Dunlop's  creditors,  he  having  been  appointed  trustee   No.  5«. 
by  Dunlop,  in  virtue  of  a  trust-deed  for  behoof  of  his  v.  Meivin. 
creditors,  executed  on  15th  May  1866,  but  not  stamped,  GUsgow. 
and  to  which  trust  it  W)els  alleged  Meivin  was  an  acce-     fsee. ' 
ding  party.     This  as  well  as  other  defences  stated  for    Appad. 
the  appellant  were  repelled,  and  decree  given  by  the 
Sheriff-substitute,  as  concluded  for. 

Against  this  judgment  the  present  appeal  was  brought. 

Brand,  for  the  appellant  argued — (1)  The  appellant's 
request  to  have  the  case  adjourned  to  allow  the  trust- 
deed  to  be  stamped  (which  was  now  done),  was  reason- 
able, and  the  Sheriff  substitute  in  refusing  to  adjourn 
the  case,  acted  oppressively  and  illegally.  (2)  The  ap- 
pellant's request  to  be  allowed  to  prove  that  though  the 
respondent  did  not  sign,  he  yet  acceded  to  the  trust- 
deed,  or  so  acted  that  he  must  be  held  in  law  to  have 
acceded  thereto,  or  to  a  verbal  trust,  was  likewise  refused, 
and  this  refusal  was  incompetent,  or  at  least  oppressive 
and  illegal — M'Laren  on  Trusts,  vol.  i.  p.  420  ;  Renton  v. 
Scott,  MsLy  31,  1848,  Scottish  Jurist,  vol.  xx.  p.  651, 
and  xxii.  p.  626 ;  Globe  Insurance  Company,  v.  Scott's 
Trustee},  Feb.  16,  1849,  11  D.  618  ;  Renton  v.  The 
Globe  Insurance  Company,  July  9,  1854,  16  D.  1030, 
Bell's  Comm.  (Shaw's  Ed.)  vol  ii.  p.  1180  ;  and  (3)  It 
was  incompetent  to  give  decree  against  the  appellant 
personally,  when  he  only  held  Dunlop's  money  qua 
Trustee. 

Seid,  for  the  respondent,  having  been  heard  in  reply — 

Lord  Deas  held  that  the  first  ground  of  appeal  was 
bad,  aa  the  appellant  might  easily  have  procured  the 
deed  stamped  without  asking  the  Sheriff-substitute  to 
adjourn  the  case  ;  and  if  it  be  assumed  that  the  appellant 
was  not  in  reality  trustee,  no  stamp  was  required.  As 
to  the  second  ground,  it  was  held  that  the  proper  means 
of  knowing  whether  the  respondent  had  acceded  to  the 
trust,  was  the  trust-deed  itself ;  and  as  the  respondent 
did  not  sign  that  deed,  he  must  be  held  not  to  have 
acceded,  and  therefore  to  be  in  the  position  of  an  ordi- 
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AhMufnder  "^7  Creditor  entitled  to  enforce  payment  of  the  debt. 

9.  MeivJD.  Besides  it  appeared  to  the  Court  that  the  alleged  meet- 

Sp?28*  ^°S  of  creditors  must  have  been  irr^ular,  because  the 
^^^^'     minutes  of  meeting  did  not  bear  to  be  signed  by  any 

Appeal,  preses,  or  even  that  any  preses  had  been  appointed.  And 
with  reference  to  the  last  reason  of  appeal,  it  was  held 
sufficient  to  say  that  the  appellant  did  not  hold  the 
fund  as  trustee  for  the  pursuer  as  one  of  the  creditors  of 
the  common  debtor,  as  he  did  not  sign  the  trust-deed, 
and  therefore  the  appellant  was  liable  to  make  forth- 
coming any  fur.ds  of  the  common  debtor  then  lying  in 
the  appellant's  possession.  The  appeal  therefore  was 
dismissed,  with  costs  modified  to  five  guineas. 

Pabtt — RoBSBi  RouGHy  Lanark — Agents. 


Robert  Gbamoe,  Appellaat— S'cott 

AGAINST 

Alexandbb  Mackenzie,  Uespondent — Spent. 

Small  Debt  Act — Double  Sibt — Summons — Held  that  a  party  to  I 

a  small  debt  action  may  obtain  a  sist  of  a  judgment  paononnoed 
against  him  in  absence,  althongh  a  sist  has  on  a  previous  occasion 
been  obtained  by  the  other  party. 

2.  Objection  that  the  ground  of  action  had  not  been  stated  in  the  body 

of  the  summons  repelled,  in  respect  the  informality,  if  it  was  one, 

had  not  caused  substantial  injustice. 
N  .57. 
Grange  v. 

^^^^^^'     This  was  an  appeal  from  the  SheriflF  Small  Debt  Court, 
se^ftzs'  Glasgow,  grounded  on  certain  alleged   deviations  in 
1866.     point  of  form. 

Appeal.  Mackenzie,  an  upholsterer  in  Glasgow,  raised  an  action 
for  repetition  of  a  sum  of  £4,  Is.  6d.,  alleged  to  have 
been  paid  by  him  under  threats  of  nimious  diligence, 
and  for  damages  to  the  extent  of  £7,  ISs.  6d.,  against 
Grange,  who  is  a  sheriff  officer,  and  others. 

The  summons  did  not  state  the  grounds  of  action,  but 
referred  to  a  statement  annexed,  which  consisted  of 
four  pages.    When  the  case  was  first  called  in  Ciourt, 
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decree  in  absence  was  granted  against  all  the  defenders.    No.  57.^ 
Grange  then  sisted  this  decree,  and,  on  the  sist  coming  Mackensie. 
up  for  hearing,  Mackenzie  being  absent,  Grange  obtained  HighConrt. 
absolvitor.     Thereafter,  Mackenzie  in  turn  sisted  this     isee. ' 
judgment,  and  the  other  defenders  having  also  sisted  the    AppMi. 
decree  against  them,  the  case  came  up  for  hearing  on  the 
two  sists.     After  sundry  continuations  had  taken  place, 
and  proof  been  led  at  considerable  length,  the  Sheriff* 
Substitute  (Lawrie)  decerned  against  Grange  and  one  of 
the  other  defenders,  jointly  and  severally,  for  £9,  Is.  6d. 
in  all,  and  expenses. 

Grange  appealed. 

Scott,  for  the  appellant,  argued  (1)  that  only  one  sist 
was  provided  for  by  the  Act  (sects.  15  and  16),  and  that 
therefore  the  decree  of  absolvitor  in  Grange's  favour  must 
be  held  as  final ;  and  (2)  that  the  Small  Debt  Act  did 
not  permit  a  mere  reference  to  annexed  statement,  as  in 
the  present  case,  but  enacted  (sect.  3  and  schedule  A 
attached  to  Act)  that  the  grounds  of  action  must  be 
shortly  stated  in  the  summons  itself. 

Sfens,  for  the  respondent,  was  not  called  upon. 

Lord  Deas  dismissed  the  appeal,  with  expenses-,  hold- 
ing that  there  could  be  no  question  that  each  party  was 
entitled  to  sist  a  case.  As  regarded  the  second  objec- 
tion, he  observed  that  while  such  a  statement  as  that  in 
the  present  case — more  resembling  a  condescendence 
than  anything  else — might  be  considered  informal,  and 
although  he  might  think  the  bringing  such  a  case  in  the 
Small  Debt  Court  at  all  was  an  abuse  of  the  statute,  and 
that  it  would  have  been  well  if  the  presiding  Judge  had 
remitted  the  case  to  the  ordinary  roll,  as  he  is  em- 
powered to  do  by  the  statute,  yet  it  could  not  be  said 
by  the  appellant  that  this  informality — ^if  informality  it 
was — ^had  prevented  him  receiving  substantial  justice 
(sec.  31).  On  the  contrary,  if  the  case  was  to  be 
tried  in  the  Small  Debt  Court  at  all,  it  was  an  advan- 
tage to  the  appellant  to  have  a  full  statement  of  the 
grounds  on  which  the  respondent's  action  was  laid. 

J.  L.  Lamo— Smith,  Wkiqht,  &  Johmstum — Agents. 
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No».i8.  HIGH    COURT. 

1866. 

Present, 
The  Lobd-Jubticb-Clerk, 
Lords  Cowan  ahd  Dbas. 
Hbb  Majesty's  Advocate — Lord- Adv.  Patton — Broun  A.D* 

AGAINST 

James  Wiluamson— (7rat^/bre?— JfociEra^. 

MuBDER — Indictment — List  of  Witnesses — Malum  Reqimew-^ 
An  objection  that  the  designation  of  a  witness  in  the  list  of  witnesses 
is  inaccorate  ninst  be  stated  before  the  Jnry  is  sworn. 

2.  Statement  of  the  law  where,  in  a  charge  of  murderi  the  defence  is 
that  death  arose  ex  malo  regimine. 

„  .,        James  Williamson  was  indicted  and  accused — 

James 
Willianiion      That  ALBEIT,  by  the  laws  of  this  and  of  every  other  well-goremed 

H^hCourt  realm,  Murder;  As  also  Culpable  Homicide,  are  crimes  of  an  heinous 
1866      i^Ature,  and  severely  punishable :  Yet  true  it  is  and  of  verity,  that 
Mnrdflf — ^^^  ^^^  ^^^  James  Williamson  are  guilty  of  the  said  crime  of  murder, 
or  of  the  said  crime  of  culpable  homicide,  actor,  or  art  and  part :  In 
so  FAR  AS,  on  the  -SSd  day  of  May  1866,  or  on  one  or  other  of  the  days 
of  that  month,  or  of  April  immediately  preceding,  or  of  June  immadi- 
ately  following,  on  or  near  the  turnpike  or  public  road,  leading  from 
Edinburgh  to  Glasgow,  which  passes  through  the  vfllage  of  Uphall, 
in  the  parish  of  Uphall,  and  shire  of  Linlithgow,  and  at  or  near  a  part 
of  said  road  opposite,  or  nearly  opposite,  to  the  dwelling-house  in  or 
near  the  said  village  of  Uphall,  then  and  now  or  lately  occupied  by 
James'Henderson,  labourer,  then  and  now  or  lately  residing  there,  yoo 
the  said  James  Williamson  did,  wickedly  and  feloniously,  attack  and 
assault  Isabella  Baird  or  Williamson,  your  wife,  then  residing  or 
travelling  with  you,  now  deceased,  and  did  with  a  knife,  or  some  other 
sharp  or  cutting  instrument  to  the  prosecutor  unknown,  cut  or  stab  her 
on  or  near  the  left  side  of  her  chest,  whereby  she  was  mortally  injured, 
and  in  consequence  thereof  died  on  or  about  the  2d  day  of  June  1866, 
and  was  thus  murdered  by  you  the  said  James  Williamson :  Or  otubr* 
wise.  Time  and  Place  above  libelled,  you  the  said  James  Williamson 
did,  wickedly  and  feloniously,  attack  and  assault  the  said  Isabella  Baird 
or  Williamson,  and  did  with  a  knife,  or  some  other  sharp  or  cutting  in- 
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•trament  to  the  prosecator  unknown,  cut  or  Btab  her  on  or  near  the  left    No.  68. 
side  of  her  chest,  whereby  she  was  mortally  injured,  and  in  consequence  wiUiamwn 
thereof  died  on  or  about  the  2d  day  of  June  1866,  and  was  thus  cul-  ^.  ^^^    ■ 
pably  killed  by  you  the  said  James  Williamson.  Nov.  18. 

1866. 


The  panel  pleaded  not  guilty.  Murder. 

In  the  course  of  the  evidence  the  public  prosecutor 
proposed  to  call  a  witness  designated  in  the  list  of  wit- 
nesses as  John  M'Knight,  farm-servant^  now  or  lately 
residing  with  John  Gray^  farm*  overseer^  at  Forrest  Farm^ 
in  the  parish  of  Shotts^  and  shire  of  Lanark. 

Grawtobd,  for  the  panel,  objected,  and  stated  that 
the  designation  of  the  witness  was  inaccurate,  and  that 
although  every  effort  had  been  made  to  find  him,  for 
the  purpose  of  precognosdng  him  for  the  defence,  the 
agent  for  the  prisoner  had  failed  to  do  so. 

The  Court  repelled  the  objection,  on  the  ground  that 
it  ought  to  have  been  taken  before  the  jury  was  sworn. 

Crawfobd,  in  addressing  the  jury  for  the  panel, 
argued,  that  the  woman  alleged  to  have  been  murdered 
was  of  weakly  constitution,  brought  on  or  aggravated 
by  her  intemperate  habits,  so  that  a  blow  which  might 
not  have  been  very  serious  proved  fatal  to  her,  and  also 
that  after  she  received  the  wound  proper  medical  care 
of  her  had  not  been  taken. 

In  charging  the  Jury — 

The  Lord  Justige-Clebk  said,  with  reference  to  this 
defence — It  is  said,  that  this  woman  had  a  weakened  con- 
stitution, and  that  a  stab  in  the  chest  which  would  not 
have  been  fatal,  or  might  not  have  been  so  to  a  more 
healthy  sabject,  proved  fatal  in  her  case  because  of  weak- 
ness produced  by  her  intemperate  habits.  I  am  afraid 
you  can  give  no  weight  to  that.  It  would  be  quite  out 
of  the  question  to  say  that  when  a  person  is  killed  by 
an  attack  of  this  kind — Skilled  by  a  stab— ^it  is  to  affect 
the  question  of  the  guilt  or  innocence  of  the  person  who 
inflicts  the  wound,  that  the  victim  is  a  person  of  more 
or  less  weak  constitution.  That  would  never  do.  If, 
indeed,  it  could  be  shown  that  death  was  caused  not  by 
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No.  58.  ^}jg  wound  but  by  some  natural  cause,  it  would  be  a 
WiiiiMnsop  very  different  thing.  But  because  a  person  is  weaker 
HighCourt.  ^jj^u  his  ncighbours.  either  from  natural  constitution  or 

Not.  18.  o  * 

^  1866.  bad  habit^  can  never  make  the  slightest  difference  in  the 
Mnrder.  question  of  guilt  or  innocence  in  a  case  of  this  kind. 
Unquestionably  she  was  a  person  of  intemperate  habits, 
and  like  most  such  persons,  she  had  a  chronic  affection 
both  of  the  liver  and  kidneys — a  very  common  conse- 
quence of  intemperance,  and  calculated  to  shorten  life, 
but  by  no  means  furnishing  the  cause  of  death  in  this 
case.  Then,  in  the  second  place,  it  is  said  that  this 
woman,  after  she  received  the  wound  was  not  well 
treated,  and  that  if  she  had  been  better  treated  she 
would  have  recovered.  Now,  it  is  necessary  to  explain 
to  you^how  the  law  stands  about  this.  If  a  person  re- 
ceives a  wound  from  the  hand  of  another  which  is 
not  fatal  in  itself — ^it  may  be  a  simple  and  easily 
cured  wound — and  then  afterwards  by  unskilful  and 
injudicious  treatment  this  wound  assumes  a  more 
serious  aspect,  and  finally  terminates  in  death,  it  is 
possible  to  say,  and  to  say  with  perfect  truth,  that  the 
wound  inflicted  by  the  hand  of  the  prisoner  is  not  the 
cause  of  death,  because  it  would  not  by  itself  have 
produced  death  but  for  the  bad  treatment  which  followed 
on  it.  But  it  will  never  do,  on  the  other  hand,  if  a 
wound  calculated  to  prove  mortal  in  itself  is  afterwards 
followed  by  death,  to  say  that  every  criticism  that 
can  be  made  on  the  treatment  of  the  patient  after  the 
wound  is  received  is  to  furnish  a  ground  for  acquitting 
the  person  who  inflicted  the  wound  of  either  murder  or 
culpable  homicide. 

The  Jury  unanimously  found  the  panel  guilty  of  cul- 
pable homicide. 

Sentence,  fifteen  years  penal  servitude. 


AffU  CIRCUIT  COURTS  OP  JUSTICIARY.  329 

Present, 

Not.  26. 

The  Lord- Justice-Clerk.  *'^^' 

Lords  Ck>WA]iy  Deas,  Ardmillan,  Nkayes,  avb  Jerviswoodb. 

[Full  Bench.] 

Hbb  Majesty's  Advocate — Sol^Oen.  Oardon — BlaclAum  A.D. 

AGAINST 

John  M'Kay  or  M'Key — J.  C.  Smith, 

Bamxruft — Fraudulent  Concealment  and  away  futtinq  by  a 
Bankrupt  —  Jurisdiction  —  Perjury  —  Statutouy  Oath — In- 
dictment —  Relevancy  —  Locus  dbltctl  —  i.  Circamstances  in 
which  an  objection  to  a  charge  in  an  indictment  of  concealment  and 
away  putting,  that  the  Court  had  no  jurisdiction,  in  respect  that 
the  away  putting  took  place  in  England — repelled. 

2.  Objections  to  relevancy  in  respect  (1.)  that  no  locus  was  mentioned, 
and  (2.)  that  the  subjects  put  away  were  not  tjpsa  corpora  but  no- 
mma  debitarum — ^repelled. 

Objection  to  an  indictment  charging  a  bankrupt  with  perjury,  that  it 
(1.)  was  entirely  abstract  in  its  terms,  and  (2.)  charged  him  with 
failure  to  deliver  up  the  ^  whole  books,  documents,  and  other  papers ' 
in  his  posession  without  stating  that  such  existed — repelled. 

At  the  Circuit  Court  of  Justiciary  held  at  Jedburgh  jfo.  59. 
in  September  last,  John  M'Kay  or  M'Key  was  indicted  ^Jxay. 
and  accused —  HighCoort. 

Mot.  26. 

That  albeit,  by  the  laws  of  this  and  of  every  other  well-goyemed      ^^^^' 
realm,  the  wicked  and  fraudulent  concealment  and  clandestine  away  FrsnduleDt 
putting  of  his  property  by  a  bankrupt,  for  the  purpose  of  defrauding    ^^|^* 
his  creditors ;  as  also  perjury,  are  crimes  of  an  heinous  nature,  and 
severely  punishable :  Yet  true  it  is  and  or  verity,  that  you  the 
said  John  M'Kay  or  M'Key  are  guilty  of  the  said  crimes,  or  of  one  or 
other  of  them,  actor,  or  art  and  part :  In  so  far  as  yon  the  said  John 
M'Kay  or  M'Eey  having  become  a  bankrupt,  and  sequestration  of  your 
estate  having    .     .     .     been  awarded,  on  or  about  the  3d  day  of  April 
1866,  and  a  meeting  of  your  creditors  for  the  election  of  a  trustee 
having  been  duly  convened  and  held  on  the  13th  day  of  April  1866, 
within  the  Swan  Hotel,  Dunse ;  .  .  .  and  James  Howden,  chartered 
accountant  in  Edinburgh,  having,  at  the  said  meeting,  been  elected  by 
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^°  hn      ^^"^^  creditors  trustee  in  said  sequestration,  and  he  having  Booepted 
M*Kay.    the  said  office,  and  his  election  having  thereafter  been  declared  «nd 

High  Court  Confirmed  by  interlocutors  of  the  Sheriff- Substitute  of  Berwickshire, 
Nov.  26.    dated  respectively  on  or  about  the  16th  and  20th  days  of  April  1866, 

'- —  and  the  said  James  Howden  having  entered  immediately  or  soon  there- 

cDnowIr"*  *^''  °P®^  *^®  execution  of  his  office,  and  it  being,  and  having  been, 
meat,      your  duty  to  make  a  full  disclosure  to  the  said  James  Uowden  as 
trustee  aforesaid,  and  for  behoof  of  your  creditors,  of  all  your  property 
and  assets  wheresoever  situated,  and  you  the  said  John  M'Kay  or 
M'Key  well  knowing  that  at  and  prior  to  the  date  of  the  said  seques- 
tration of  your  estate,  and  until  the  30th  day  of  April  1866,  or  about 
that  date,  certain  sums  of  money  which  you  had  deposited,  or  caused 
to  be  deposited  for  your  behoof,  in  the  Liverpool  Provident  Institution 
and  Bank  for  Savings,  situated  in  or  near  Bold  Street,  Liverpool,  and 
which  moneys  amounted,  with  interest  accrued  thereon,  as  at  the  last- 
mentioned  date,  to  the  sum  of  £62,  Os.  2d.  or  thereby,  deposited  in 
your  own  name,  and  a  sum  of  £57,  17s.  7d.  or  thereby,  deposited  in 
name  of  Ann  May  or  M^Kay  or  M'Eey,  your  wife,  now  or  lately  re- 
siding in  or  near  Kensington  View,  London  Road,  in  or  near  Liver- 
pool, for  your  behoof,  and  which  sums,  or  part  thereof^  were  your  pro- 
perty, or  belonged  to,  and  formed  part  of  the  assets  of  your  sequestrated 
estate,  were  both,  or  one  or  other  of  them,  or  part  thereof,  still  lying 
deposited  in  the  said  bank,  subject  to  your  control,  and  you  the  said  John 
M^Kay  or  M^Key  having  formed  a  wicked  and  fraudulent  purpose  of 
concealing  and  clandestinely  away  putting  the  aaid  sums,  or  part  there- 
of, so  as  to  defraud  your  creditors,  did,  on  or  about  the  13th  day  of 
April  1866,  in  or  near  the  Swan  Hotel,  Dunse,  .  •  .  give  up  and  de- 
liver, or  cause  to  be  given  up  and  delivered  to  the  clerk  of  a  meeting 
of  your  creditors,  under  the  said  sequestration,  then  and  there  assembled, 
a  written  state,  made  up  ...  by  you  .  .  •  and  purporting  to  be  a 
state  of  your  affairs  as  at  the  3rd  day  of  April  1866,  the  date  of  the 
sequestration  foresaid,  and  did  fraudulently  omit,  or  •  •  •  did  fail  to 
include  therein,  any  mention  of  the  said  sum  of  £62,  Os.  2d.,  and  of 
the  said  other  sum  of  £57,  17s.  7d.,  as  each  or  either  of  them  forming 
part  of  the  assets  of  your  said  estate,  and  did  then  and  subsequently 
conceal  from  the  knowledge  of  the  said  trustee,  and  of  your  said  cre- 
ditors, the  existence  of  such  assets,  or  any  part  thereof;  and  did 
further,  in  pursuance  of  your  said  wicked  and  fraudulent  purpose,  on 
the  30th  day  of  April  1866,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  March  immediately  preceding,  or  of  May  immediately 
following,  in  or  near  the  office  or  business  premises  in  or  near  Bold 
Street,  Liverpool,  then  and  now  or  lately  occupied  by  the  said  Liver- 
pool Provident  Institution  and  Bank  for  Savings,  wickedly  and  fraudu- 
lently uplift  and  withdraw,  or  cause  or  procure  to  be  uplifted  and  with- 
drawn, ^m  the  said  Liverpool  Provident  Institution  and  Bank  for 
Savings,  the  said  two  sums  of  £62,  Os.  2d.  and  £57,  178.  7d.,  or  one  or 
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Other  of  them,  or  part  thereof;  and  having  bo  withdrawn  the  said  sum  No.  59* 
or  sums,  or  part  thereof^  yon  have  fraudulently  concealed  and  put  M'Kay. 
away  the  same  from  the  said  trustee  and  from  your  lawful  creditors,  y.  .  ^^^ 
and  you  have  £sdled  to  disclose  to  the  said  trustee,  or  to  your  creditors,  Not.  26. 
that  at  the  time  of  your  hankruptcy  you  were,  or  that  you  have  since 
become  aware,  that  you  are  or  were  possessed  of,  or  had  or  have  right  ^^uduleDt 
to,  the  said  sums  or  either  of  them,  and  you  have  failed  to  disclose  to  ment, 
the  said  trustee,  or  to  your  creditors,  where  the  said  sums,  or  either  of 
them  are,  or  what  you  have  done  with  them,  or  either  of  them,  or  any 
part  thereof:  Further  (2.)i  you  the  said  John  M^Kay  or  M^Key 
having,  on  the  5th  day  of  May  1866,  in  the  course  of  the  proceedings 
under  your  said  sequestration,  appeared  within  the  Sheriff- Court  House 
in  Dunse,  before  George  Dickson,  Esquire,  advocate,  Sheriff- Substitute 
of  Berwickshire,  for  public  examination  upon  oath,  and  you  having 
been  solemnly  sworn  and  examined,  and  your  attention  having  been 
in  the  course  of  your  examination  called  to  the  written  state  of  your 
a&irs  before  libelled,  and  in  particular  to  the  list  of  assets  therein  set 
forth,  you  the  said  John  M'Kay  or  M*Key  did  fail  to  make,  or  cause 
to  be  made,  any  addition  or  alteration  thereon,  and  your  said  examina- 
tion having  been  concluded  without  your  having  made  any  disclosure 
as  to  the  foresaid  sums  of  money,  or  either  of  them,  or  any  part  there- 
of as  forming  part  of  the  assets  of  your  estate,  you  did  then  and  there, 
in  presence  of  the  said  George  Dickson,  Sheriff-substitute  of  Berwick- 
shire, wickedly,  knowingly,  wilfully,  falsely,  and  feloniously  swear  to 
&cts  which  are  contrary  to  the  truth,  and  in  particular,  you  did,  then 
and  there,  take  the  following  oath  in  the  following  words,  or  to  the 
following  effect,  which  words  were  taken  down  in  writing  at  the  time, 
and  the  oath  then  and  there  emitted  by  you  was,  then  and  there,  sub- 
scribed by  the  said  George  Dickson  in  your  presence,  you  having  de- 
clared that  you  could  not  write,  viz.,  {Here  follows  statutory  oath)  : 
Whereas  the  truth  is,  and  it  will  be  proved,  and  you  then  well  knew, 
that  the  facts  so  sworn  to  by  you,  or  part  thereof,  were  false,  and  that 
the  said  state  of  your  affairs,  so  sworn  to  by  you,  and  subscribed  by 
the  said  Sheriff-substitute  as  relative  to  your  said  oath,  because  you 
declared  you  could  not  write,  does  not,  and  did  not,  contain  a  full  and 
true  account,  to  the  best  of  your  knowledge  and  belief,  of  all  the  debts 
of  whatever  nature  due  to  you,  and  of  all  your  estate  and  effects,  heri- 
table and  movable,  real  and  personal,  wherever  situated  (the  necessary 
wearing  apparel  of  yourself  and  your  wife  and  family  only  excepted), 
and  does  not,  and  did  not,  contain  a  full  and  true  account  of  all  claims 
which  you  were  entitled  to  make  against  any  person  or  persons  what- 
ever, and  you  had  not  delivered  up  the  whole  books,  documents,  accounts, 
title-deeds,  and  papers  of  every  kind  belonging  to  you,  or  which  in 
any  way  related  to  your  affairs,  and  which  were  in  your  possession, 
or  under  your  power,  and  you  had  not  made  a  full  disclosure  of  every 
particular  relating  to  your  affairs ;  and,  in  particular,  you  had  not  dis- 
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No.  59.     dosed,  and  the  said  state  contaiDed  no  account  or  disclosure  of  the  fore. 

M'iU       ^^^  ^^™^  ^^  ^^''^'  ^^'  ^^'  ^°^  ^^^'  ^^^'  ^^''  ^''  ^^  ^^^^^^  of  them,  or 
H- 1^ of  any  part  thereof^  and  you  had  not  delivered  up  the  whole,  or  any 

Nov.  26.    PA^'tf  of  the  books,  documents,  accounts,  and  papers  relating  thereto^ 
^^^^'       and  which  were  in  your  possession,  or  under  your  power,  and  you  had 
Fraadulent  not  made,  and  did  not  make,  any  disclosure  of  any  particular  relating 
ment      thereto. 

When  the  diet  was  called  at  the  Circuity '  the  counsel 
'  for  the  panel  objected  to  the  jurisdiction  of  the  Court, 
'  in  respect  that  the  crime  first  charged,  assuming  it  to 
'  be  relevantly  charged,  was  committed  furth  of  Scot- 
'  land,  in  Liverpool/  Further,  '  he  objected  to  the  re- 
'  levancy  of  both  charges,  in  respect  that  the  species 
'  facti  alleged  in  the  minor  did  not  in  law  amount  to  the 
'  crimes  charged  in  the  major,  or  either  of  them/ 
Further,  'that  the  second  minor  was  abstract  in  its 
'  terms,  and  did  not  set  forth  any  concrete  specific 
'  falsehood  wilfully  and  knowingly  affirmed  on  oath/ 

Lord  Neaves  '  in  respect  of  the  importance  of  the 
'  question  raised,  certified  the  case  to  the  High  Court 
'  to  meet  at  Edinburgh  this  day/ 

J.  C.  Smith  for  the  panel,  now  argued — ^As  regards  the 
first  charge  in  the  indictment,  fraudulent  concealment 
and  clandestine  putting  away  of  property.  (1)  The  locus 
delicti  of  the  putting  away  is  either  in  England,  the 
moneys  away  put  being  said  to  be  consigned  in  'a  bank  for 
'  savings  situated  in  or  near  Bold  Street,  Liverpool,'  in 
which  case  this  Court  has  no  jurisdiction;  or,  on  the  other 
hand,  there  is  no  locus  mentioned,  and  the  libel  is  irre- 
levant. (2.)  Further,  the  indictment  is  irrelevant,  in 
respect  it  charges  the  panel  with  fraudulent  '  conceal- 
'  ment,'  that  term  in  our  law  being  applied  to  the 
active  operation  of  hiding,  and  not  to  the  mere  passive 
failure  to  disclose.  (3.)  It  is  also  irrelevant,  inasmuch 
as  the  charge  of  away  putting  is  made  with  reference, 
not  to  the  ipsa  corpora^  but  to  the  nomina  debitorum, 
which  cannot  be  put  away.  As  regards  the  charge  of 
perjury  :  (4.)  The  statement  in  support  of  the  charge 
is  not  sufficiently  explicit,  the  terms  used  being  entirely 
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abstract.     (5.)  The  proper  mode  of  dealing  with  wilful    ^^;^^' 
falsehood  in  reference  to  the  statutory  oath  is  by  a    ^'^i' 
prosecution  for  wilful  falsehood,  and  not  for  perjury.  ^^^^ 
(6.)  The  charge  of  failure  to  deliver  up  the  books,  docu-     wg» 
ments,etc.,in  the  possession  of  the  panel  is  incompetently  ^g^"^*J^* 
libelled,  in  respect  there  is  no  statement  made  that  any     nent. 
such  existed.     Authorities  referred  to — ^Hume  ii.  57  ; 
19th  and  20th  Vict.  c.  79,  sect.  178. 

The  Solicitor-General  and  Blackbxten,  for  the  pro- 
secution, answered  as  to  the  first  charge — (1.)  It  is  not 
necessary  to  aver  the  locus  of  the  putting  away  ;  besides, 
it  was  impossible.  (2.)  The  charge  is  a  complex  one, 
and  relates  to  a  continuous  crime,  and  in  such  the  Court 
will  presume  its  jurisdiction.  The  essence  of  the  crime 
is  the  purpose  to  defraud  the  creditors.  The  crime 
commenced  by  the  bankrupt  failing  to  disclose  to  the 
trustee  all  the  property  of  which  he  was  possessed, 
which  he  was  bound  to  do  by  sect.  81  of  the  bankrupt 
Act.  (3.)  The  bankrupt  is  a  domiciled  Scotchman,  he 
was  sequestrated  in  Scotland,  the  trustee  appointed  in 
the  sequestration  was  a  Scotchman,  and  the  creditors 
are  Scotch  ;  he  is  therefore  amenable  to  the  jurisdiction 
of  the  Scotch  Court.  There  is  no  averment  in  the  libel 
which  will  exdade  jurisdiction.  (4.)  The  word  'pro- 
perty' in  the  meaning  of  section  107  of  the  •Bankrupt 
Act,  includes  cash  and  nomina  debitorum.  (5.)  As  to 
the  second  charge  it  is  no  less  perjury  because  the  oath 
is  a  statutory  one.  (6.)  With  regard  to  the  objection 
of  want  of  specification  of  documents,  they  are  the 
documents  relating  to  the  two  sums  of  money  which 
were  in  the  bankrupt's  possession.  All  d^)cument8 
relating  to  these  sums  proved  to  be  in  his  possession  will 
thus  be  sufficiently  specified. 

Smith  having  replied, 

Lord  Cowan. — ^There  are  two  objections  to  this  in- 
dictment. Two  offences  are  charged  in  the  major  pro- 
position, and  to  the  statement  to  support  each  of  these 
made  in  the  minor  proposition,  objection  is  taken.  The 
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^John'    ^^'  charge  is  of  'wicked  and  fraudulent  concealment 
M'Kay.    '  and  clandestine  away  putting  of  his  property  by  a 

^^o^^  '  bankrupt  for  the  purpose  of  defrauding  his  creditors/ 
^^^g'     Two  observations  may  be  made  as  to  this  crime.      Cer- 

^SS^^*  tain  it  is  that  the  mere  purpose  of  defrauding  would  not 
™«tt*.  constitute  the  crime.  But  if  overt  acts  be  done  for  the 
purpose  of  defrauding  creditors^  that  is  sufficient  to  con- 
stitute the  crime.  The  second  observation  is,  as  to  what 
has  been  said  about  the  meaning  of  the  word  property.  I 
apprehend  the  word  property,  especially  in  a  case  of  this 
kind,  does  embrace  away  putting  of  cash  as  well  as  nomina 
debitorum ;  therefore  I  think  that  this  is  a  good  charge  to 
support  the  minor  proposition.  With  reference  to  the  firet 
crime,  the  concealment  set  forth  here  relates  specially  and 
in  express  terms  to  two  sums  therein  mentioned  as  depo* 
sited  in  a  Liverpool  bank.  And  then  it  is  said,  'you 
'  (the  bankrupt)  did  fraudulently  direct  or  cause  to  be 
'  omitted  therefrom,' — ^that  is,  from  the  state  of  his 
affairs  given  up  at  a  meeting  of  his  creditors  on  the  13th 
April  1866 — '  or  did  fail  to  include  therein  any  mention 
'  of  the  said  sum  of  £62,  Os.  2d.,  and  of  the  said  other 
'  sum  of  £57,  17s.  7d.,  or  each  or  either  of  them,fonn- 
'  ing  part  of  the  assets  of  your  estate,  and  did  then  and 
'  subsequently  conceal  from  the  knowledge  of  the  said 
'  trustee,  and  of  your  said  creditors,  the  existence  of  such 
'  assets,  or  any  part  thereof.'  I  think,  therefore,  there 
is  here  a  good  allegation  of  concealment  by  the  bank- 
rupt for  the  purpose  of  defrauding  his  creditors.  When 
we  come  to  the  away  putting,  that  is  set  forth  on  the  third 
page  of  the  indictment,  where  it  is  said,  '  and  having  so 
'  withdrawn  the  said  sum  or  sums  or  part  thereof,  you 
'  fraudulently  concealed  and  put  away  the  same  from  the 
'  said  trustee  and  from  your  lawful  creditors,  and  you 
'  failed  to  disclose  to  the  said  trustee,  or  to  your  creditors, 
^  that  at  the  time  of  your  bankruptcy  you  were,  or  that 
'  you  have  since  become  aware  that  you  are  or  were 
^  possessed  of,  or  had  or  have  right  to  the  said  sums,  or 
^  either  of  them.'    Is  that  not  away  putting  of  these 
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two  sums  of  money  ?    I  do  not  understand  what  away    'jSab*' 
putting  is,  unless  it  means  keeping  back  sums  from  the    M'K>y. 
knowledge  of  his  creditors.   It  was  the  bankrupt's  duty  ^i?***^^?*' 
to  have  informed  his  creditors  of  these  sums.     He  put     issg. 
them  away  in  this  sense  that  his  creditors  never  heard  ^2JSi«la"* 
of  them.  ount. 

I  have  said  thus  much  on  this  point  to  introduce  the 
question  of  jurisdiction.  My  view  on  that  point  is  this : 
I  think  the  away  putting  in  its  essence  is  committed 
in  Scotland  as  well  as  the  concealment.  There  is  an  away 
putting  and  concealment  by  a  bankrupt  domiciled  and 
sequestrated  in  Scotland,  and  whose  duty  it  was  to  re*^ 
veal  all  his  property  for  the  benefit  of  )iis  creditors  within 
Scotland.  I  do  not  think  it  is  necessary  that  he  should 
take  away  part  of  his  property,  whatever  it  is,  and  re- 
move it  out  of  Scotland,  and  not  bring  it  back  to  Scot^ 
land  to  constitute  away  putting  within  Scotland.  Having 
been  domiciled  and  sequestrated  in  Scotland,  and  that 
property  belonging  to  him,  he  was  bound  to  make  his 
creditors  aware  of  it  within  Scotland.  When  he  went 
to  Liverpool  and  got  hold  of  that  money,  he  ought  to 
have  accounted  for  it  then.  But  then  it  is  said  he 
might  have  gone  to  America  and  taken  it  with  him. 
That  does  not  affect  the  question  of  jurisdiction  at  all. 
I  think  the  crime  was  even  in  that  case  committed 
within  Scotland.  But  on  the  face  of  this  indictment 
that  species  facti  does  not  exist  in  this  case,  for  he  did 
came  back  to  Scotland  and  emitted  a  declaration  which 
is  the  foundation  of  the  charge  of  perjury  against  him. 
I  think  the  jurisdiction  of  this  Court  is  established. 

With  reference  to  the  charge  of  perjury,  the  only 
difficulty  I  have  had  is  in  reference  to  the  st-atement 
whOTe  the  particular  offence  is  set  forth  on  page  5.  The 
oath'  is  set  forth  on  page  4.  He  swears  he  had  made  a 
full  disclosure  of  all  the  property  he  was  possessed  of^ 
and- among  other  things,  that  includes  all  the  money 
he  was  possessed  of  wherever  situated.  And  then  it 
goes  on, '  you  swore  that  that  state  contained  a  full  and 
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^John  *    '  *^^®  account,  to  the  best  of  your  knowledge,  of  all  the 

^'^^y-  '  debts  of  whatever  nature  due  to  you,  and  of  all  your 
"ifo!?2T' '  ^^^^  *^^d  eflFects,  wheresoever  situated,  and  that  you 

1866^ '  had  delivered  up  all  the  books,  documents,  and  papers 
^SnoMj'** '  ^^  every  kind  belonging  to  you,  or  which  in  any  way 

ment.    '  related  to  your  affairs,  and  which  were  in  your  pos- 

*  session  or  under  your  power,  and  had  made  a  full  dis- 

*  closure  of  every  particular  relating  to  your  affairs/ 
Suppose  the  indictment  had  stopped  there,  the  ques- 
tion I  put  to  myself  is,  whether  the  abstract  charge 
therein  contained  would  be  complete  without  the  speci- 
fication of  specific  things.  I  have  difficulty  as  to 
that.  I  think  the  Crown  would  require  to  allege  the 
specific  things  which  they  aver  &11  under  the  general 
charge  of  perjury.  I  think  the  statement  that  the 
bankrupt  did  not  deliver  up  all  his  papers,  etc.,  must 
be  read  along  with  the  statement  on  page  4,  '  that  the 
'  facts  so  sworn  to  by  you  were  false,'  etc.,  and  on  that 
gro  und  I  am  prepared  to  sustain  that  part  of  the  indictment. 

Lord  Deas. — ^I  agree  with  your  Lordship  that  in  the 
case  of  a  bankrupt  under  sequestration,  fraudulent  con- 
cealment is  a  crime,  and  fraudulent  putting  away  is  a 
crime  also.  And  I  do  not  doubt  that '  property*  includes 
money.  In  this  indictment  the  prosecutor  sets  forth 
that  the  panel  committed  both  of  these  crimes,  and 
consequently  he  is  bound  to  set  forth  facts  sufficient  to 
show  that  the  bankrupt  had  committed  both.  Two 
objections  were  urged  on  the  part  of  the  panel — (1.) 
that  the  indictment  did  not  set  forth  both  these 
things ;  and  (2.)  supposing  he  did  commit  these  crimes, 
they  were  not,  more  particularly  the  putting  away  was 
not,  committed  in  Scotland  but  in  England,  and  that, 
therefore,  our  Courts  had  no  jurisdiction.  What  it  is 
said  he  did  is  this :  With  a  view  to  sequestration,  he 
deposited  two  sums  in  a  bank  in  Liverpool.  And  then, 
upon  13th  April  1866,  he  made  a  certain  declaration, 
and  on  30th  April  went  to  Liverpool  and  uplifted  both 
sums,  and  then  came  back  to  Scotland  and  underwent 
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a  further  examination^  and  still  conoealed  from  his  ere-    '^j^* 
ditors  that  he  had  that  money,  and  therefore  concealed   M'^ay. 
and  fraudulently  put  away  the  money.     I  have  no  doubt  ^jf^^p^J*" 
that  this  is  a  statement  that  he  fraudulently  concealed     ^^^* 
money  from  his  creditors  and  fraudulently  put  it  away.  ^~^»' 
It  might  have  been  a  question  whether  it  was  not  put     °^«°^ 
away  even  if  it  ha4  remained  in  the  Liverpool  bank. 
But  there  is  no  doubt  that  it  being  therein  deposited, 
and  his  creditors  not  being  aware  of  that  deposit,  he 
having  gone  and  uplifted  it,  and  not  revealed  it  to  his 
creditors,  that  it  was  concealed  from  his  creditors  and 
put  away.    That  leaves  only  the  question  whether 
having  done  those  things  he  is  to  escape  being  tried,  in 
respect  that  part  of  these  things  was  done  in  England 
and  part  in  Scotland.    I  cannot  conceive  a  clearer  in- 
stance of  a  crimen  continuum.    The  purpose  of  the  crime 
IB  conceived  in  Scotland  ;  the  acts  of  deposit  and  uplift- 
ing are  done  in  England,  and  then  he  comes  back  to 
Scotland  and  continues  the  concealment.     How  it  can 
possibly  be  maintained  that  that  is  not  a  crimen  con* 
tinuum  I  am  not  able  to  follow.    It  is  perfectly  plain 
that  if  that  were  not  the  law  there  would  be  no  protec- 
tion to  creditors  whatever  against  the  frauds  of  bankrupts. 
If  depositing  money  in  a  foreign  country  and  getting 
some  other  person  to  uplift  it,  or  if  going  to  Australia 
with  it  will  do,  it  is  quite  plain  there  could  be  no  pro- 
tection to  creditors,  and  I  am  not  aware  that  going  to 
another  country  makes  the  least  difference,  provided 
you  apprehend  the  party  here. 

As  to  the  perjury,  I  have  no  difficulty.  I  think  the 
specification  of  the  matters  in  respect  of  which  the  panel 
swore  fi^ly  is  suffi  lent.  It  is  the  swearing  that  he 
gave  up  all  his  funds,  while  in  truth  he  had  not  given 
up  these  two  sums.  And  the  reference  to  the  books 
and  papers  is  just  a  part  of  the  narrative.  I  do  not 
think  there  Is  any  want  of  specification  there. 

Lord.  ABDiOLUJif. — I  have  no  difficulty  as  to  the  first 
charge.     The  two  objections  taken  for  the  bankrupt 

VOL.  V.  T 
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^joh^'  run  into  one  another.  It  is  one  objection  that  th^re 
^*^y-  is  no  relevant  charge  of  away  puttings  and  another  that 
^^ov^?*  any  charge  of  away  putting  must  relate  to  an  act  done 
^^^^  in  England,  and  therefore  not  within  the  jurisdiction  of 
^CotomT*  *^^  Court.  I  am  of  opinion  that  neither  branch  of  this 
ment.  objection  is  well  founded.  Away  putting  of  all  pro- 
perty, including  money,  is  clearly  an  offence  against  the 
creditors  of  the  bankrupt,  and  punishable  by  law. 
Concealment  cannot  be  dealt  with  apart  from  putting 
away  in  this  indictment,  because  the  crimes  charged  in 
the  major  are  fraudulent  concealment  and  clandestine 
away  putting  of  property.  But  then  the  prosecutor  is 
also  entitled  to  have  all  the  facts  applicable  to  the  con- 
cealment and  putting  away  taken  together.  He  cannot 
be  expected  to  know  the  exact  point  of  time  or  of  space 
when  the  act  of  putting  away  was  done,  and  consequently 
to  be  forced  to  libel  it.  The  true  putting  away  is  when 
the  bankrupt  is  bound  to  account  for  this  money.  If 
the  money  had  been  remitted  to  him  from  England  and 
he  had  failed  to  give  it  up,  there  could  be  no  diepute 
that  the  away  putting  was  within  Scotland.  The  frau- 
dulent putting  away  is  not  the  act  of  taking  money  from 
the  bank  at  Liverpool,  but  the  putting  away  of  it 
wherever  it  existed  and  not  handing  it  to  the  creditors. 
I  think  the  Act  is  sufficiently  libelled  to  have  been  com- 
mitted within  Scotland  to  support  our  jurisdicticm. 

On  one  point  I  am  inclined  to  differ  from  Lord  Deaa 
I  do  not  think  it  is  alleged  that  the  putting  the  money 
into  the  bank  was  done  for  the  purpose  of  defrauding 
the  bankrupt's  creditors.  I  rather  read  the  allegation 
that  the  money  had  been  put  there  prior  to  the  seques- 
tration, the  prosecutor  neither  alleging  nor  knowing  the 
motive  why  it  was  put  there. 

I  cannot  say  I  have  any  difficulty  in  sustaining  the 
charge  of  perjury,  although  I  think  it  might  have  been 
better,  more  pointedly,  and  more  specifically  laid. 

Lord  Neaves — ^I  have  no  objection  to  concur.  Some 
things  are  plain.    I  think  firauduient  concealment  in 
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itself  is  a  relevant  charge.     I  think  concealment  of  funds    ^^,^^- 
by  a  bankrupt  bound  by  law  to  disclose  is  in  itself  rele-    M'Kay. 
vant  to  infer  the  pains  of  law.     Away  putting  is  another  ^Jf ^^^'l'*' 
crime.     Here  these  are  brought  together ;  but  being  of-     lese. ' 
fences  of  a  kindred  description^  they  run  into  each  other  Fraudulent 
to  some  extent.     I  think  the  words  '  away  putting '  are    ment. 
not  here  used  in  their  usual  sense.     I  have  no  doubt 
'  property '  includes  everything  in  bonis  of  the  bank- 
rupt.    But  what  were  in  bonis  of  the  bankrupt  at  the 
time  of  his  sequestration  were  these  nomina  debitorum. 
Now,  I  think  what  he  did  was  in  itself  an  offence  and 
Clime,  viz.,  to  go  and  uplift  that  money,  and  this  is 
what  makes  me  feel  difficulty  in  thinking  that  is  away 
putting.     The  crime  b^ns  thus  :  The  money  did  not 
exist  at  the  time  of  sequestration.     It  was  money  he 
realized  by  cashing  the  document  of  debt ;  and  unless  it 
appears  that  that  money  was  wrongly  paid  by  the  bank 
there  is  no  away  putting.    It  is  a  fraud — a  crime — but 
I  doubt  it  is  not  a  usual  use  of  the  word  to  treat  that 
as  an  away  putting.     I  think  the  substance  of  what  is 
here  alleged  is  a  fraudulent  act  on  the  part  of  the  bank- 
rupt, and  a  crime  within  the  jurisdiction  of  the  Court. 
I  think  it  is  not  part  of  this  charge  that  there  was  fraud 
in  lodging  the  money.     The  fraud  was  that  the  money 
being  rightly  lodged  he  should  have  given  it  up  to  his 
creditors. 

With  regard  to  the  perjury,  I  think  not  having  de- 
livered up  the  books  is  part  of  the  charge,  and  not  put 
in  to  aid  the  chaise  of  concealment.  The  man  swears 
he  has  given  a  full  account  of  all  his  funds  and  effects, 
and  the  prosecutor  says  '  that  is  pequry,  and  it  is  false,' 
not  by  saying  merely,  '  you  have  not  given  a  full  ac- 
'  count ;'  but  '  there  did  exist  two  debts,  which  two 
'  debts  you  concealed,  and  thereby  committed  perjury.' 
I  think,  when  you  come  to  the  books,  the  same  thing 
ought  to  have  been  stated — *  You  swore  that  you  had 
'  given  up  all  your  books,  but  you  had  not  done  so.' 
I  desiderate  a  substantive  averment  that  there  did  exist 
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No.  59.    books^  known  or  unknown^  which  you  did  not  give  op. 
M'Kay.   I  do  not  think  a  charge  of  perjury  ought  to  consist  of  ne- 


HighCooTt  gatives.     I  think  we  ought  to  see  not  only  that  the  pra- 
ises. '  secutor  states  the  negative,  but  affirms  the  contrary. 
Fraadaient     LoRD  Jerviswoode. — ^I  think  the  first  charge  is  suf- 
^^"  ficiently  supported  by  the  minor  proposition.    With  re- 
ference to  the  charge  of  perjury,  I  am  inclined  to  con- 
cur with  Lord  Neaves. 

Lord  Deas. — ^I  wish  to  explain  that  I  do  not  think 
it  necessary  for  the  prosecutor  to  prove  the  tune  at 
which  the  purpose  to  defraud  was  formed. 

The  Lord  Jitstige-Clerk. — ^The  question  raised  as  to 
the  first  charge  is  an  important  one,  and,  so  far  as  I  can 
see,  it  is  entirely  a  new  question.  It  therefore  deserves 
the  deliberate  consideration  it  has  received  from  your 
Lordships.  The  major  proposition  charges  the  *  wicked 
'  and  fraudulent  concealment  and  clandestine  away  put- 
'  ting  of  his  property  by  a  bankrupt  for  the  purpose  of 
'  defrauding  his  creditors.'  Now  that  is  not  a  charge 
of  two  crimes,  but  one.  It  is  neither  charged  alterna- 
tively as  concealment  or  as  putting  away ;  nor  is  it 
charged  as  two  specific  and  distinct  things  in  combina- 
tion. On  the  contrary,  I  read  it  as  meaning  an  affirm- 
ance that  it  is  fraudulent  concealing  and  away  putting 
together.  The  charge  of  fraudulent  concealment  of 
property  by  a  bankrupt  is  undoubtedly  relevant  in  it- 
self ;  and  that  will  generally  be  a  continuous  ofience, 
even  when  taken  apart  from  clandestine  away  putting ; 
for  although  fraudulent  concealment  may  consist  of  the 
single  fact  of  giving  up  a  state  in  which  all  the  bank- 
rupt's property  is  not  di&closed,  still  it  would  be  held  a 
strong  thing  to  support  such  a  charge,  if  after  he  had 
given  up  a  state,  he  afterwards  did  disclose.  Clandes- 
tine away  putting  in  the  general  case  will  consist  in  a 
single  act.  But  the  two  taken  together  bear  a  strong 
analogy  to  another  kind  of  fraud — concealment  and 
misappropriation.  There  may  be  one  without  the  other, 
but  the  common  species  of  this  fraud  is  wh^re  the  two 
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are  combined.     Now  that  is  the  nature  of  the  case  we    ^j^' 
have  to  deal  with  here ;  and  the  way  the  story  is  told   M«Kay. 
in  the  minor  completely  answers  to  the  act  I  hold^s^^^ 
diaiged  in  the  major.     The  bankrupt  is  said  to  have     3866. 
given  up  a  state  of  his  aflfairs  in  which  the  sums  lodged  Fraadoient 
in  bank  are  not  mentioned.     Upon  every  subsequent    ment 
occasion  when  he  might  have  informed  his  creditors  of 
them^  he  fails  to  do  so.     At  last  he  goes  to  England, 
draws  the  money^  and  then^  reappearing  in  Scotland, 
he  comes  on  the  5th  May  1866  to  take  the  oath  ;  and 
that  he  does  without  saying  one  word  about  these  sum& 
That  appears  to  be  a  crime  commencing  with  the  frau- 
dulent omission  of  the  sums  in  the  state  of  his  affairs, 
and  coming  to  a  climax  when  he  emitted  the  oath  in 
the  sequestration.     And  in  this  interval  there  is  this 
active  proceeding,  by  which,  for  the  purpose  apparently 
of  avoiding  the  risk  of  these  sums  being  found  out  in 
Liverpool,  he  draws  them  from  the  bank  and  disposes 
of  them  no  one  can  tell  where.    That  appears  to  form 
part  of  the  continuous  crime.     But  further,  I  think  it 
was  a  clear  act  of  away  putting.     For  it  is  not  necessary 
to  enter  into  any  metaphysical  questions  as  to  whether 
there  was  any  carpus  to  put  away.     There  were  rights 
and  obligations  as  between  banker  and  customer,  and 
in  virtue  of  these  he  was  entitled  to  uplift  something 
either  in  specie  or  notes  ;  and  in  so  uplifting  that  some- 
thing there  was,  I  think,  a  dear  away  putting  of  part 
of  his  property. 

With  regard  to  the  charge  of  perjury,  I  think  it  is 
perfectly  relevant,  in  so  far  as  it  regards  the  act  of  per- 
jury committed  by  swearing  he  had  made  a  full  dis- 
<do6ure  of  all  his  property,  whereas  in  point  of  fact  he 
concealed  these  two  sums  of  money.  But  I  do  sympa- 
thize a  good  deal  with  what  has  been  said  by  some  of 
your  Lordships  with  regard  to  the  other  part  of  the 
minor  proposition,  as  to  the  charge  of  not  delivering  up 
the  papers.  The  oath  affirms,  '  I  have  delivered  up  the 
'  whole  books,   documents,  accounts,  title-deeds,  and 
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^ohn '    '  papers  of  every  kind  belonging  to  me^  which  in  any 
M'Kfty.    '  way  relate  to  my  affairs^  and  which  were  or  are  in 

^ifoY^T* '  ^y  possession,  or  under  my  power,  and  that  I  have 
^^^^     '  made  a  full  disclosure  of  every  particular  relating  to 

^^Cotcmj"*  '  ^y  aflFairs/  Now,  that  is  true,  unless  there  were  in 
ment  existence  books,  documents,  or  other  papers  relating  to 
his  affairs,  which  were  in  his  possession  and  within  his 
control,  which  he  did  not  give  up.  I  think  the  prose- 
cutor's duty  was  to  allege  there  were  such.  He  has  not 
done  so,  I  think.  He  alleges  '  you  had  not  delivered 
'  up  the  whol^e,  or  any  part,  of  the  books,  documents, 
'  accounts,  and  papers  relating  thereto,  and  which  were 
'  in  your  possession,  or  under  youF  power.'  That  may 
be  the  case  in  one  sense — that  he  has  not  delivered  up 
any  books  or  documents  relating  to  these  sums — because 
there  were  none  such.  No  doubt  that  would  not  be  a 
very  accurate  way  of  construing  the  words,  but  still  it 
is  a  meaning  of  which  they  are  susceptible ;  and  there^ 
fore  they  do  not  appear  to  me  to  be  sufficient  to  meet 
the  major  of  the  charge  of  perjury.  The  minor  says, 
'  You  had  not  disclosed  the  two  foresaid  sums,  and  you 
'  had  not  delivered  up  th^  whole  or  any  part  of  the 
'  books  and  papers  relating  thereto.'  The  contrary  of 
that — ^I  do  not  say  the  contradictory,  for  that  is  not  ne- 
cessary in  a  charge  of  perjury — ^is,  that  there  were  books 
and  papers  which  you  did  not  give  up.  I  think,  if  the 
prosecutor  knew  what  these  documents  were,  he  ought 
to  have  specified  them  ;  and  as  it  appears  from  the  in- 
ventory annexed  to  the  libel  that  he  did  know  what 
they  were,  he  ought  to  have  inserted  a  specification  of 
them  in  the  indictment. 

We  are  all  of  opinion  that  the  minor  proposition  as 
regards  the  first  charge  is  relevant,  and  that  we  have 
jurisdiction ;  and  as  to  the  second  charge  we  are  of  opinion 
that  it  is  perjury,  as  relates  to  the  omission  to  disdose 
these  two  sums. 

The  objections  to  the  relevancy  were  accordingly  re- 
pelled, and  the  libel  found  relevant. 
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1866. 

00. 


Adam  Laidlaw,  Suspender — Mair — FinlayBon, 

A0AIN8T 

JoBN  Sharkey,  Respondent— G.  Young — WaUtm. 

SuBPRirsiON — Statute  4th  Oeo.  IV.  c.  34 — Mastrr  and  Sbbvamt 
— SuifMARY  PiiOGEDURE  AcT  (27th  and  28th  Viet.  c.  53) — Limita- 
tion OF  Action — Held  that  a  complaint,  under  the  24th  section  of 
the  Summary  Procedure  Act,  hy  a  master  against  a  servant  for  ab- 
senting himself  from  his  service  must  be  instituted  within  six 
nonthfl  from  the  commenceinent  of  the  absence. 

Adah  Laidlaw  entered  into  an  engagement  to  serve   no.  m. 
as  a  glassman^  Borron  and  Company,  bottle  manufactu-  ^^^yj 
rers,  Glasgow,  for  the  space  of  one  year  from  and  after  HighCourt. 
the  18th  day  of  February  1865,  at  certain  agreed  on     X^^/ 
wage9.    He  Altered  upon  his  service,  but  left  it  on  the  ^^j^;^ 
21st  day  of  August  1865.     On  the  17th  August  1866, 
the  respondent,  John  Sharkey,  styling  himself  manager 
for  Borron  and  Company,  brought  a  complaint  under 
the  Summary  Procedure  Act  (27th  and  28th  Vict,  a 
53)  against  the  suspender  in  the  Justice  of  Peace  Court 
of  Lanarkshire.     The  complaint  charged  Laid  law  with 
being  guilty  of  an  ojQTence  within  the  meaning  of  the 
Act  4th  Geo.  IV.  c.  34,  in  so  liar  as  he,  having  engaged 
to  serve  Borron  and  Company  for  a  year  from  18th 
February  1865,  and  having  entered  upon  his  service, 
did,  on  or  about  the  21st  day  of  August  1865,  absent 
himsdf  from  his  said  service,  and  has  ever  since  con- 
tinued absent  therefrom  in  places  in  Ireland  and  else- 
where furth  of  Scotland  unknown  to  the  complainer ; 
and  it  prayed  that  the  Justices  might  on  conviction 
adjudge  him  to  suffer  the  penalties  provided  by  the  said 
Act  of  Geo.  lY.  c.  34.    On  being  apprehended  and 
brought  before  the  Justices  of  the  Peace  for  the  shire  of 
Lanark,  he  pled  guilty,  and  was  sentenced  to  be  impri- 
soned in  the  prison  of  Gla^ow,  and  held  to.  hard  labour 
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ilddifw  9  ^^^  *^®  period  of  three  months^  and  a  proportionate 
ShaxV9y.  part  of  hls  wages  for  and  during  the  said  period  was 
HjBhCowt.  abated. 

Not.  26. 

1866.  Objected  for  the  Suspender — The  complaint  is  mcom- 
Snspaiaios.petent^  in  respect  that  it  was  not  instituted  within  six 
months  of  the  time  when  *  the  matter  of  such  complaint 
'  arose/  being  the  period  limited  for  bringing  such  com- 
plaints, by  the  24th  section  of  the  Summary  Procedure 
Act.  The  time  when  the  matter  of  complaint  arose,  as 
stated  in  the  complaint  itself,  is  the  21st  August  1865  ; 
but  the  complaint  was  not  instituted  till  the  17th 
August  1866.  It  cannot  be  held  that  the  17th  or  18th 
of  February  1866  is  the  point  from  which  the  six 
months  are  to  be  reckoned  ;  for  the  matter  of  complaint 
could  not  be  said  to  '  arise'  on  the  day  when  the  contract 
terminated.  The  last  day  of  service  under  the  contract 
cannot  be  said  to  be  the  terminus  a  quo.  But  even  sup* 
posing  it  to  be  so,  the  complaint  was  not  brought  till 
17th  August  1866,  being  six  months  and  a  day  there- 
after, allowing  thirty  days  to  each  month. 

Answered  for  the  respondent — ^The  matter  complained 
of  is  the  non-fulfilment  of  a  contract  of  service,  and  the 
continuous  absence  from  2l8t  August  1865  until  the 
termination  of  the  contract  on  ISth  February  1866  is 
one  offence.  That  is  the  matter  of  complaint,  and  it 
arose  within  the  six  months  prior  to  the  date  of  com- 
plaint. The  reason  that  the  complaint  was  not  insti* 
tuted  sooner  was  that  Laidlaw  was  absenting  himself 
'  in  places  in  Ireland  and  elsewhere  furth  of  Scotland 
'  unknown  to  the  complainer.' 

The  Lord  Justice-Clerk. — ^This  appears  to  be  a 
question  of  very  great  importance  in  the  constructioii^  of 
the  Statute,  and  it  is  necessaiy  to  attend  to  the  fiurts 
before  us.  The  Master  and  Workman's  Act,  4th  Geo. 
lY.  c.  34,  sect.  3,  makes  it  an  offence,  among  other 
things,  that  a  person  '  having  entered  service  shall  ab> 
'  sent  himself  or  herself  fix>m  his  or  her  service  before 
^  the  term  of  his  or  her  contract/  Now  that  appears  to 
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be  the  nature  of  the  charge  against  the  suspender.  It  ^i^)l^\^ 
18  alleged  that  he  entered  into  the  service  of  Messrs.  sh»rkey 
Borron  and  Company  under  a  written  contract,  which  ^^^.^^' 
bound  him  to  serve  them  for  twelve  months  from  18th  Jscg- 
February  1865  ;  and  that,  having  done  so,  the  said 
Adam  Laidlaw,  'on  or  about  the  2l8t  August  1865,  to 
'  the^  great  hurt  and  prifjudice  of  his  employers,  and  in 
'  breach  of  his  contract,  absented  himself  from  his  ser* 
'  vice,  and  has  ever  since  continued  absent  therefrom.' 
That  we  consider  to  be  a  charge  brought  under  the  sec* 
tion  of  the  Statute  to  which  I  have  referred.  This  com- 
plaint is  presented  on  7th  August  1866,  and  the  objec- 
tion is,  that  that  is  a  great  deal  more  than  six  months 
after  the  time  when  the  matter  of  complaint  arises,  and 
if  that  be  so,  it  is  said  the  complaint  cannot  be  enter- 
tained, and  it  is  altogether  unstatutory,  because  it  is  be- 
yond the  time  limited  for  bringing  such  a  complaint 
under  the  Summary  Procedure  Act.  Now  the  com- 
plaint is  presented  under  that  Act,  and  therefore  of 
course  there  can  be  no  question  as  to  its  application  in 
the  present  case.  Wliatever  questions  may  be  raised 
about  any  other  complaints,  brought  under  different 
Statutes,  the  24th  section  of  the  Summary  Procedure 
*  Act  says, — '  In  all  cases  in  which  no  time  is  already  or 
'  shall  hereafter  be  specially  limited  for  instituting  any 
'  complaint  for  the  recovery  of  any  penalty  or  sum  of 
'  money,  or  for  conviction  for  any  statutory  offence 
'  punishable  on  summary  conviction  in  the  Act  of  Parlia- 
'  ment  relating  to  each  particular  case,  such  complaint 
'  shall  be  instituted  within  six  months  from  the  time 
'  when  the  matter  of  such  complaint  arose.'  Now, 
there  is  no  time  limited  for  bringing  complaints  undar 
4th  Geo.  IV. ;  but  this  clause  in  the  Summary  Procedure 
Act  provides  that  a  complaint  must  be  brought  within 
mx  months  after  '  the  time  when  the  matter  of  such 
eomplaint  arose.'  Now,  it  is  on  these  last  words  that 
the  present  question  arises,  and  we  are  to  determine 
wh^i  the  matter  of  this  complaint  arose.     My  opinion 
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udiaw  V.  '^>  ^^^  ^  understand  the  other  members  of  the  Court  to 

Sharkey,  bo  of  the  Same  opinion^  that  the  matter  of  this  complaint 

HighCcwurt.  aroso  wheu  the  workman  absented  himself  from  his  work. 

1866 '  This  complaint^  therefore,  is  too  late,  and  accordingly 

soqienaoo.  we  must  givo  effect  to  the  suspension. 

The  Court  accordingly  passed  the  bill,  in  respect  the 
complaint  was  not  instituted  within  the  time  limited  by 
the  24th  section  of  the  Summary  Procedure  Act. 
Expenses  were  allowed,  and  modified  at  £7,  la. 

Mtcbasl  Liwsoify  S.S.Cw— Gibboii  Cbaio,  Dalzibl  Sl  Bbodim,  W.S« — Age&to. 


Duncan  Macnab,  Suspender — HdlL 

AGAINST 

William  Stewart,  Respondent — A.  R.  Clark^-Crawfin  d. 

Suspension — Statute  4th  Geo.  IY.  c.  34,  sect.  1  (Master  and 
Workman's  Act) — Master  and  Servant — Apprentice — Miscon- 
duct— Conviction — The  following  objections,  stated  to  a  conviction 
under  the  above  Act — (1.)  that  the  complaint  did  not  set  forth 
facts  amounting  to  misconduct  and  ill  behaviour  within  the  meaning 
of  the  Act;  (2.)  that  a  warrant  for  summary  apprehension  of  an  ap- 
prentice is  only  competent  when  he  has  absconded;  (3.)  that  the 
proceedings  were  oppressive;  (4.)  that  the  instance  was  bad;  (5.) 
that  the  complaint  was  not  conform  to  the  terms  of  the  Act — 
repelled. 

No.  61.       WiLUAH  Stewart^  the  respondent  in  this  case,  is  a 
stewJt*'  millwright,  engineer,  and  machine  maker  in  Polldkdiaws, 
HiffhConrt.  and  a  partner  of  the  firm  of  Stewart  and  Mackenzie, 
1^^^^'  millwrights,  engineers,  and  machine  makers  there,  and 
Snspennon.  the  suspcndcr,  Duncan  Macnab,  is  an  apprentice  to  the 
firm.     The  present  suspension  was  raised  to  set  aside  a 
conviction  and  sentence  by  the  justices  of  the  Peace  for 
the  county  of  Renfrew,  sentencing  the  suspender  to  40 
days'  imprisonment  with  hard  labour.  The  petition  and 
complaint,  on  which  the  conviction  sought  to  be  sus- 
pended was  granted,  was  presented  by  the  respondent  to 


AND  CIRCUIT  COURTS  OF  JUSTICIAKY.  847 

the  Justices  of  Renfrew  on  the  28th  August  1866,  and  jia^fb* 
proceeds  upon  the  1st  section  of  the  Act  4  th  Geo.  IV.  c.  s^*^*^. 
34,  which  enacts —  ^l?**^H*' 

'  Nov.  2«. 

'  That  it  shall  and  may  be  lawful  not  only  for  any  master  or  mistress, 


but  also  for  his  or  her  Btewiml,  manager,  or  agent,  to  make  com-  8"q«»^<»- 
plaint  upon  oath  against  any  apprentice  ...  to  any  Justice  of  the 
Peace  of  the  county  or  place  where  such  apprentice  shall  be  em- 
ployedf  of  or  for  any  misdemeanour,  misconduct,  or  ill  behaviour  of 
any  such  apprentice,  or  if  such  apprentice  shall  have  absconded,  it 
shall  be  lawful  for  any  justice  of  the  Peace  of  the  county  or  place 
where  such  apprentice  shall  be  found,  or  where  such  apprentice  shall 
have  been  employed,  and  any  such  Justice  is  hereby  empowered, 
upon  complaint  thereof  made  upon  oath'  by  such  master,  mistress, 
steward,  manager,  or  agent,  ...  to  issue  his  warrant  for  appre- 
hending every  such  apprentice ;  and  further,  that  it  shall  be  lawful 
for  any  such  justice  to  hear  and  determine  the  same  complaint,  and 
to  ptmish  the  offender  by  abating  the  whole  or  any  part  of  his  or 
her  wages,  or  otherwise  by  commitment  to  the  house  of  correctioD, 
there  to  remain  and  to  be  held  to  hard  labour  for  a  reasonable  time 
not  exceeding  three  months/ 

The  petition^  which  is  at  the  instance  of  the  respon- 
dent^ sets  forth  the  indenture  entered  into  between  his 
firm  and  the  suspender,  and  states  the  subject  of  com- 
plaint as  follows,  viz.,  that  the  suspender  having  entered 
the  service  of  Stewart  and  Mackenzie, 

and  whilst  in  such  service,  and  within  the  last  two  weeks,  and  par- 
ticularly on  the  20th,  21st,  22d,  23d,  24th,  25ih,  and  27th  days 
of  the  present  month  of  August  1866,  or  one  or  more  of  said  days, 
and  when  employed  at  fitting  keys  on  couplings  and  half  laps  for  shafls, 
or  other  necessary  work  in  progress  in  the  works  of  the  said  Stewart 
and  Mackenzie  in  Pollokshaws  aforesaid,  has  frequently  been  guilty 
of  misconduct  or  ill  behaviour  by  idling  away  his  time  and  refusing  or 
fisdling  to  perform  a  proper  and  sufficient  quantity  of  work  or  labour. 

Upon  this  petition  and  complaint  a  warrant  was 
granted,  and  on  29th  August  the  suspender  was  appre- 
hended and  brought  before  the  Justices  of  the  Peace, 
who,  finding  the  complaint  proved,  sentenced  him  to 
40  days'  imprisonment  with  hard  labour. 

Objected  for  the  suspender — (1.)  The  complaint  fail- 
ing to  set  forth  facts  amounting  to  misconduct  and  ill 
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iftleoab  V  behaviour  within  the  meaning  of  the  Act  founded  on  is 
Stewart,  incompetent.     (2.)  The  proceedings  are  incompetent^  in 

^T^26r'  ^^P^*  ^^^^  Justices  of  the  Peace  are  authorized  by  this 
^8g6.     Act  to  grant  warrant  for  the  summary  apprehension  of 

Snspeiuioii.  an  apprentice  only  where  he  has  absconded.  (3.)  The 
proceedings  were  illegal  and  oppressive.  (4.)  The  com- 
plaint was  presented  by  the  respondent  to  whom  the 
suspender  was  not  indentured^  and  in  respect  the  instance 
is  bad.  (5.)  The  complaint  is  not  conform  to  the  terms 
of  the  Act^  the  statutory  offence  consisting  of  miscon- 
duct and  ill  behaviour,  whereas  the  suspender  is  charged 
alternatively  with  misconduct  or  ill  behaviour.  Hopton 
V.  Wicks,  High  Court,  March  5,  1858,  Irvine,  vol.  iii. 
p.  51. 

Answered  for  the  respondent — The  crime  is  clearly 
stated,  and  the  suspender  could  be  under  no  doubt  as  to 
the  offence  with  which  he  was  charged.  The  statutory 
and  usual  mode  of  procedure  in  such  cases  is  by  obtain- 
ing from  Justices  a  warrant  for  the  summary  apprehen- 
sion of  the  apprentice,  and,  apart  from  their  statutory 
powers,  it  was  competent  for  them  to  grant  such  a 
warrant  in  the  present  case.  The  proceedings  com- 
plained of  were  not  oppressive.  The  suspender  stated 
that  he  had  no  evidence  to  lead  in  his  own  favour,  and 
failed  to  ask  for  delay,  which  cannot  be  granted  except 
on  request.  Authorities  referred  to— Crawford  v.  Wilson^ 
High  Court,  Nov.  19,  1838,  Swinton,  vol.  ii.  p.  200 ; 
MLean  v.  Macfarlane,  High  Court,  March  9,  1863, 
Irvine,  vol.  iv.  p.  51. 

The  Lord  Justice-Clerk. — ^I  have  no  doubt  about 
any  of  the  objections  which  have  been  stated  for  the 
suspender.  I  think  they  are  all  ill  founded.  The  first 
is  that  the  complaint  is  irrelevant  under  section  1  of  the 
Act  4th  Geo.  IV.  c.  34 — [Reads  the  section  and  com- 
plaint as  above.]  I  do  not  suppose  any  one  can  doubt 
that  if  that  complaint  be  true,  there  was  as  distinct  a 
breach  of  the  obligations  undertaken  by  the  appientioe 
under  that  indenture  as  could  well  be  imagined,  for  the 
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binding  part  of  the  indenture  is  to  perform  the  work  to  j^f^ 
which  he  is  put  by  his  master.     The  second  objection  is   Stewart. 
more  serious,  if  there  is  any  room  to  raise  it,  viz,,  that  '^is^^J?*- 

'  •'  '  '  Nor.  26. 

the  warrant  of  apprehension  is  illegal,  and  that  while  isee. 
the  apprentice  is  actually  engaged  on  his  master's  work  Soapemioii. 
it  is  not  lawful  to  apprehend  him  in  a  summary  manner. 
But  looking  to  the  fact  that  the  proceedings  under  the 
1st  section  of  the  Act  are  clearly  criminal  proceedings, 
and  looking  also  to  the  practice  which  seems  to  have 
followed  on  it,  and  to  the  authority  of  the  case  of 
Crawford  v.  Wilson,  I  think  it  is  quite  out  of  the  ques- 
tion at  this  time  of  day  to  hold  this  objection  well 
founded.  The  third  ground  of  objection  was  that  the 
proceedings  were  oppressive,  but  really  as  apart  from 
the  circumstances  on  which  the  objections  are  founded, 
I  did  not  hear  anything  alleged  beyond  this,  that  the 
apprentice  was  brought  before  the  Justices,  and  con- 
victed in  a  very  summary  way,  and  within  a  very  short 
time,  and  this  is  of  the  very  essence  of  summary  proce- 
dure. It  was  said  that  he  was  a  very  young  man,  that 
he  had  no  time  to  consult  his  law  agent  or  to  prepare 
for  his  defence,  and  that  he  did  not  know  he  had  a  right 
to  ask  delay.  I  said  at  the  time  to  the  suspender's 
counsel,  and  I  repeat  what  I  said,  that  any  intelligent 
young  man  of  nineteen  is  as  fully  aware  of  that  right 
as  the  most  educated  lawyer.  I  think  the  charge  of 
idling  is  quite  intelligible,  and  that  the  evidence  of  that 
must  be  the  evidence  of  those  present,  and  therefore  to 
say  that  he  did  not  know  that  he  had  a  right  to  lead 
evidence  on  the  point  is  too  romantic  a  view  of  the  case 
to  take.  The  fourth  objection  is  that  the  instance  is 
bad.  The  instance  is  that  of '  William  Stewart,  mill* 
^  Wright,  engineer,  and  machine  maker,  Pollokshaws, 
*  one  of  the  individual  partners  of  the  firm  of  Stewart 
'  and  Mackenzie,  millwrights,  engineers,  and  machine 
'  makers  there,'  and  the  complaint  commences  with  a 
statement  of  the  apprentice's  breach  of  indenture  to- 
wards William  Stewart  and  the  firm.    It  appears  to  me 
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idli^b ».  *^^'  ^^^  ^  clearly  within  the  meaning  of  the  Act, 
^^^"^-  which  authorizes  the  complaint  to  be  presented  at  the 

^Nov^ae?"  i^tance  of '  any  master  or  mistress,  or  his  or  her  steward, 
^°^^'     *  manager,  or  agent,'  because,  by  the  common  law  of 

Suspennon.  ^j^^  country,  every  partner  is  undoubtedly  a  manager  of 
the  firm,  and  has  a  presumed  mandate  to  act  for  the 
firm  in  such  matters  as  the  present.  There  remains  one 
other  objection,  and  that  is,  that  while  the  chai*ge  in 
the  complaint  is  alternative,  as  being  either  misconduct 
or  ill  behaviour,  the  conviction  is  absolute,  and  does  not 
distinguish  between  the  two,  or  say  of  which  of  these 
crimes  he  is  convicted.  If  the  ingenuity  of  the  sus* 
pender  s  counsel  could  have  pointed  out  any  difference 
between  misconduct  and  ill  behaviour,  we  should  have 
listened  to  it. 

Lord  Deas. — I  only  want  to  make  it  clear  on  what 
ground  I  concur  in  repelling  the  objection  as  to  the  le- 
gality of  the  warrant  to  apprehend.  If  the  statute  could 
be  read  as  providing  that  a  warrant  was  the  proper 
mode  of  proceeding  in  cases  of  absconding,  and  not  pro- 
viding that  in  other  cases,  I  think  it  would  be  a  question 
of  great  nicety.  We  should  then  have  to  consider  the 
common  law,  which  I  take  to  be  that  you  may  proceed 
either  way.  It  is  settled  that  by  common  law  you  can 
proceed  by  summary  complaint  against  an  apprentice. 
If  we  were  driven  to  the  common  law,  we  should  be 
compelled  to  say  that  at  common  law  you  could  pro- 
ceed either  way ;  and  then  a  nice  question  would  remain, 
whether  the  provisions  of  the  section  take  the  case  out 
of  the  common  law.  But  I  am  relieved  from  that  by 
holding  that  it  is  a  mere  error  of  punctuation,  that  the 
comma  should  be  placed  after  the  word  ^absconded,' 
and  not  after  the  word  '  apprentice,'  and  that  the  pro- 
visions of  the  Statute  apply  to  either  case. 

The  other  Judges  concurred,  and  the  suspension  was 
accordingly  dismissed. 

MicHABL  Lawson,  S  S.C.—Jonx  Martin,  W.S.,  Agents. 
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No.  62. 

Baxter  & 
others. 

^"^""^  HighCoort 

Mar.  4y 

Lord  Cowan.  1867. 

Aflsaiiltaad 

Lords  Nkaves  awd  Jerviswoodb.  Robbery. 

Her  Majesty's  Advocate — Broun  A,D, — Adam  A.D. 

AGAINST 

Adam  Baxter — Crawford^ 
Alexander  Rab — Matr^ 
William  M'Gann — Eeid^ 

Robbery — Motion  for  Separation  of  Trials — Witness — Prbva- 
BiGATiON — Procedure. — A  motion  for  the  separation  of  the  trial 
of  several  panels  charged  with  rohbery,  refused. 

3.  A  witness  imprisoned  for  fourteen  days  in  respect  of  gross  preva- 
rication on  oath. 

Adam  Baxter^  Alexander  Rae^  and  William  M'Cann 
were  indicted  and  accused — 

That  albeit,  by  the  laws  of  this  and  of  every  other  well-governed 
realm,  Assault,  especially  when  committed  to  the  effusion  of  blood  and 
severe  injury  of  the  person,  and  by  a  person  vfho  has  been  previously 
convicted  of  assault;  As  also  Robbery,  are  crimes  of  an  heinous  nature, 
and  severely  punishable :  Yet  true  it  is  and  of  verity,  that  you 
the  said  Adam  Baxter  are  guilty  of  the  said  crime  of  assault,  aggra- 
vated as  aforesaid,  and  of  the  said  crime  of  robbery,  or  of  one  or  other 
of  them,  actor,  or  art  and  part ;  and  you  the  said  Alexander  Rae  and 
William  M'Cann  are,  both  and  each  or  one  or  other  of  you,  guilty  of 
the  said  crime  of  assault,  aggravated  by  its  having  been  committed  to 
the  effusion  of  blood  and  severe  injury  of  the  person,  and  of  the  said 
crime  of  robbery,  or  of  one  or  other  of  them,  actors  or  actor,  or  art  and 
part :  In  so  fab  as,  on  the  7th  day  of  November  1866,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  October  immediately  preceding, 
in  or  near  Saint  Catherine's  Place,  Sciennes,  or  Sciennes  Hill,  Edin- 
burgh,  you  the  said  Adam  Baxter,  Alexander  Rae,  and  William 
H'Cann  did,  all  and  each  or  one  or  more  of  you,  wickedly  and  feloni- 
ously, attack  and  assault  John  Murray  Porteous,  clerk,  now  or  lately 
residing  with  Alexander  Porteous,  senior,  leather  merchant,  in  or  near 
Charlotte  Villa,  at  or  near  Murray  Street,  Sciennes  Hill,  Edinburgh, 
and  did  seise  hold  o^and  oompress  his  throat,  and  did  knock  or  throw 
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No.  62.    him  to  the  ground,  and  did  hold  him  down,  and  did  strike  him  wkh 

Baxter  &  y^^^  ^^^'  ^^  ^^^  instrument  to  the  prosecutor  unknown,  and  did 

others,     kick  him  severely,  on  or  about  his  neck,  breast,  belly,  and  other  parts 

UighCoart.  of  his  person ;  by  all  which,  or  part  thereof,  he  was  wounded  and 

1867^'    bruised,  to  the  effusion  of  his  blood  and  severe  injury  of  his  person : 

r — -  And  you  the  said  Adam  Baxter,  Alexander  Rae,  and  William  M^Cann 

Robbery,  did,  all  and  each  or  one  or  more  of  you,  then  and  there,  wickedly  and 
feloniously,  and  by  force  and  violence,  take  from  the  person  or  custody 
of  the  said  John  Murray  Porteous,  and  did  rob  him  of  a  Silver  or 
other  Metal  Watch,  a  Gold  or  other  Metal  Watch  Chain,  a  Purse,  and 
two  Shillings  or  thereby  in  Silver  Money,  his  property  or  in  his  law- 
ful possession. 

The  libel  having  been  found  relevant,  the  panels 
severally  pleaded  not  guilty,  and  were  remitted  to  an 
assize. 

^  At  this  stage  of  the  case,  Mair,  for  the  panel  Rae, 
'  moved  that  his  trial  should  proceed  separately  from 
'  that  of  the  other  panels,  so  as  to  enable  him,  if  neces- 
'  sary,  to  make  use  of  their  evidence  in  support  of  their 
'  defence.' 

'  The  Court  having  heard  counsel,  hinc  tnde,  on  the 
'  tfbove  motion,  refused  the  same.' 

The  jury  having  been  empaneled,  the  following  special 
defence  for  the  panel  Eae  was  read. 

'  The  panel  pleads  not  guilty,  and  avers  that  at  the 
'  time  of  the  alleged  robbery  he  was  in  the  Southmin- 
'  ster  Music  Hall,  Nicolson  Street,  Edinburgh.' 

[The  first  witness  examined  for  the  defence  was 
Arthur  Goldwyre^  designed  as  printer  in  the  employ* 
ment  of  Messrs.  Collie  &  Son,  in  St.  David  Street, 
Edinburgh.] 

After  the  witness  had  been  sworn  and  examined^  it 
appeared  to  the  Court  that  he  was  guilty  of  such  gross 
prevarication  that  they  directed  his  deposition  to  be 
taken  down  by  the  Clerk  of  the  Court,  which  was  done, 
and  signed  on  each  page  by  the  witness,  and  by  the  pre- 
Bidingjudge,  in  usual  form. 

The  following  interlocutor  was  then  pronounced :— * 

'  The  Lords  Commissioiiensi  of  Justiciary  having  read 
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'  and  considered  the  above  deposition^  grant  warrant  to    ^^^ 
'  detain  the  witness  in  custody  till  the  conclusion  of  the  ®J^J^* 

^^^-  UighConrt, 

'  John  Cowan,  /.  P.  D:       m^^*» 

The  jury  having  been  addressed  on  behalf  of  the  ^Robbopyf 
Crown  and  of  the  panels  respectively,  and  Lord  Cowan 
having  summed  up  the  evidence — 

'  The  jury  unanimously  found  the  panel  Rae  guilty 
'  as  libelled,  and  by  a  majority  of  one  found  the  libel 
'  not  proven  against  the  panels  Baxter  and  M'Cann/ 

Sentence — ^Kae,  penal  servitude  for  fifteen  years. 

The  record  then  bears — 

\^Intran:  Arthur  Goldwyre,  the  witness  who  was 
'  ordered  to  be  detained  in  custody.] 

'  The  Lords  Commissioners  of  Justiciary  having  re« 
'  Bumed  consideration  of  the  evidence  given  by  this 
'  witness,  and  particularly  of  the  deposition  above  re- 
'  corded,  found  the  said  Arthur  Goldwyre  guilty  of 
'  prevarication  on  oath,  and  therefore  sentence  him  to 
'  be  imprisoned  in  the  Prison  of  Edinburgh  for  the 
'  space  of  fourteen  days  from  this  date. 

'  John  Cowan,  /.  P.  Z>/ 


Present, 

Lord  Cow  am. 

Lords  Nbatbb  and  Jrrviswoode. 

HsR  Majx8T7'8  Advocats — Btoun  A.D. — Adam  A.D. 

AGAINST 

Walter  M*Beth — Crawford, 

Tbbft — Witness — Progeourv — Nonage.  A  boy  aged  six  and  a 
half  years  dismissed  from  the  witness-box,  the  Court  being  of 
opinion  that  he  could  not  be  made  to  understand  rightly  the  duty 
of  telling  the  truth. 

VOL.  V.  Z 
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widtoi       Walter  M'Beth  was  charged  with  the  crime  of  theft 
^*^^-   aggravated  by  previous  conviction  of  theft. 

^ui^T'  ^^®  P^^^l  pleaded  not  guilty. 
^8^7.  One  of  the  witnesses  examined  for  the  prosecution 
Theft,  ^as  Alexander  Wood,  No.  9  of  the  Crown  List,  ^  a  boy 
'  only  6^  years  old,  who  on  being  examined  as  to  his 
'  capacity  and  knowledge  of  his  duty  to  tell  the  truth, 
'  was  found  unable  to  make  any  satififactoiy  answer, 
'  and  there  being  no  appearance  of  any  wilful  refusal 
'  onhispart, 

'  The  Court  found  that  he  could  not  be  examined  as 
'  a  witness  and  dismissed  him  from  the  box.' 


Present, 
MaNhll, 
1867 

The  Lord  Jdbticb-Gsneral. 

Lords  Cowan  and  Nbavss. 

Jakes  Sbaton,  Saspender— ^eott, 

against 

W.  &  A  Brown  and  John  Graham,  Respondents. 

Suspension — Wabrant — Vitiation — A  person  was  app^pehended 
under  a  warrant  on  9th  February,  and  on  the  11th  was  convicted 
before  two  Justices  of  the  Peace,  of  the  offence  charged  against  him. 
The  date  '  9th  February'  appeared  originally  in  the  warrant,  but 
that  date  was  deleted,  and  '  1 1th  February '  substituted.  The 
signature  '  A.  Grawfi>rd,  J.  P.'  was  also  deleted  in  the  warrant,  and 
in  place  thereof  there  was  substituted  'This  warrant  dated  11th 
'  February  1867,  before  signing.  John  M'Cracksn,  *  J.P.'  Con- 
viction suspended,  in  respect  of  these  vitiations. 

s^ton'w      T^^  was  a  suspension  of  a  conviction  under  the 

Graham.'  Summary  Procedure  Act  1864  (27th  and  28th  Vict.  c. 

^j|*^^n**  ^^)  obtained  by  the  respondents  before  the  Justices  of  the 

B67. '  Peace  at  Girvan,  whereby  the  suspender  was  convicted 

SospeiiaioD.  of  contravcuing  the  provisions  of  the  Embezzlement 

Act  (17th  Geo.  III.  c.  56),  by  neglecting  or  refusing  to 
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work  up  certain  yam  intrusted  to  him  for  the  purpose    ^^^ 
of  being  worked  up  into  cloth.  0  Graham 

There  were  several  grounds  of  suspension,  but  it  is  HjghCourt, 
only  necessary  to  notice  one  of  them  : —  i^'e?.  * 

The  Embezzlement  Act  requires  that  a  complaint  for  Suspension, 
contravention  of  its  provisions  shall  be  made  upon  oath; 
and  section  4th  of  the  Summary  Procedure  Act  1864 
has  not  done  away  with  the  necessity  of  an  oath, 
merely  providing  that  '  where  it  is  necessary  that  a 
'  complaint  shall  be  made  on  oath,  such  oath  may  be  in 
'  form  of  schedule  B.' 

That  being  so,  the  suspender  averred  that  on  9th 
February  1867,  and  before  the  oath  required  by  the 
Embezzlement  Act  was  emitted,  a  warrant  for  his  ap- 
prehension was  issued  by  one  of  Her  Majest3r's  Justices 
of  the  Peace  for  the  county  of  Ayr,  bearing  the  date  '  9th 
'  February  1867,'  and  the  Signature  '  A.  Crawford,  J. P.' 
He  was  apprehended  on  this  warrant  on  the  9th  Febru- 
ary, and  on  the  11th  February  he  was  brought  up  for 
trial  before  two  of  the  Justices,  and  convicted  by  them 
of  the  offence  mentioned  in  the  complaint. 

He  further  averred  that  in  the  course  of  the  trial, 
or  at  all  events  after  his  apprehension,  one  of  the  com- 
plainers  emitted  and  subscribed  the  statutory  oath,  said 
oath  bearing  to  have  been  emitted  and  subscribed  '  at 
'  Girvan,  the  11th  day  of  February  1867;'  and  that  be- 
fore or  during  the  trial,  or  at  least  after  his  apprehen- 
sion, the  warrant  was  illegally  altered  in  the  following 
manner,  viz.,  (1.)  The  date  '  9th  February  1867'  was 
deleted,  and  in  place  thereof  the  date  M 1  th  February 
'  1867  '  was  substituted  ;  and  (2)  the  signature  '  A  Craw- 
'  ford,  J.P.'  was  deleted,  and  in  place  thereof  was  sub- 
stituted '  This  warrant  dated  11th  February  1867  be- 
'  fore  signing.     (Signed)  John  M'Cracken,  J.P.' 

He  pleaded,  inter  alia,  that  these  alterations  appear- 
ing ear  fade  of  the  warrant,  were  fatal  to  its  validity  ; 
and  that  therefore  the  whole  proceedings  should  be 
quashed. 
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^•t;        No  appearance  was  made  for  the  respondents. 
i^Grmham.     The  Court,  after  hearing  counsel  for  the  suspender, 
^if^'^^Tf*'  ^^^  examining  the  record  of  the  Inferior  Courts  unani- 

OmMtFm    Ala 

1867.     mously  held  that  the  objection  was  a  good  one,  the 
SoBpeniion.  rccord  being  hopelessly  vitiated,  and  accordingly  sus- 
pended the  conviction. 

The  following  interlocutor  was  pronounced  : — 
'11th  March  1867.  —  The  Lord  Justice-General 
'  and  Lords  Commissioners  of  Justiciary  having  con- 
'  sidered  this  Bill,  and  heard  counsel  for  the  complainer, 
'  no  appearance  being  made  for  the  respondents,  in  re- 
'  spect  of  the  vitiations  in  the  record  of  the  Inferior 
'  Courts  pass  the  Bill,  suspend  the  sentence  complained  of 
'  simpliciter,  and  decern.  Find  the  respondents  liable  in 
'  expenses,'  &;c. 

D.  F.  Baioovo&D,  S  S.C.— Agent 


JoHK  Morton,  SuBpeoder — PattUon. 

AGAINST 

John  Johnston  and  Others — Respondents — Sol-Otn.  Millar — 

ScoU-^^Blair. 

Suspension — Day  Trespass  Act  2nd  and  3rd  Will.  it.  e.  68.— 
Conviction — Prosecutor — Penalty. — A  person  was  oonyieted 
nnder  the  Day  Trespass  Act,  upon  a  complaint  presented  by  the 
Justice  of  Peace  Fiscal,  and  was  sentenced  to  pay  a  penalty,  or  in 
defaalt  of  payment  to  suffer  a  period  of  imprisonment,  the  penalijt 
if  recovered,  to  be  paid  to  A  B,  the  minister  of  the  parish.  He  was 
not  found  for  some  time,  but  as  soon  as  he  was  found,  he  was  appre- 
hended in  virtue  of  the  warrant  contained  in  the  conviction.  In 
the  interval,  the  person  who  presented  the  complaint  had  ceased  to 
be  Justice  of  Peace  Fiscal,  and  A  B  had  died.  Held,  (1.)  thai 
the  warrant  could  validly  be  enforced  without  the  authority  or  con- 
currence of  the  person  who  had  de  facto  been  prosecutor,  his  right 
to  interfere  in  the  matter  having  ceased  when  the  sentence  was  pro- 
nounced; and,  (2.)  that  the  liability  for  the  penalty  was  not  ter* 
minated  by  A  B's  death,  the  Crown  being  the  proper  creditor  in  all 
penalties.     Suspension  accordingly  refused. 


i 
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Ok  14th  November  1865  the  suspender  was  brought  ^^'l^' 
before  the  Justices  of  the  Peace  of  the  stewartry  of  Johnston. 
Kirkcudbright,  charged  at  the  instance  of  John  John-  HighCoart, 
ston,  then  Procurator-fiscal .  of  the  Justice  of  Peace    i867. 
Court,   with  contravening  the  provisions  of  the  Day  SuBpenwoo. 
Trespass  Act  (2d  and  3rd  Will.  IV.  c.  68),  by  trespas- 
sing on  the  lands  of  Sir  William  Gordon  of  Earlston. 
The  Justices  convicted  him  of  the  ofifence  charged,  and 

therefore  adjadged  kim  to  forfeit  and  pay  the  sum  of  £1  sterling  of 
modified  penalty,  with  the  sum  of  £1  of  expenses;  and  in  default  of 
immediate  payment  thereof,  adjudged  liim  to  be  imprisoned  in  the 
Tolbooth  of  Kirkcudbright,  and  kept  to  hard  labour  for  the  period  of 
one  calendar  month  from  the  date  of  his  imprisonment,  unless  the 
said  sum  should  be  sooner  paid ;  and  gpranted  warrant  to  officers  of 
eourt  to  apprehend  him  and  convey  him  to  the  said  prison,  and  to  the 
keeper  thereof  to  receive  and  detain  him  accordingly,  the  penalty,  if 
recovered,  to  be  paid  to  the  Rev.  William  Reid,  being  the  minister  of 
the  parish  of  Borgue,  to  be  by  him  applied  according  to  the  directions 
of  the  Statute  in  such  a  case  made  and  provided,  and  the  expenses  to 
be  paid  by  the  complainer.' 

Upon  this  warranty  Morton  was  on  8th  January  1867 
apprehended  and  incarcerated  in  the  Tolbooth  of  Kirk- 
cudbright^ whereupon  he  presented  the  present  bill  of 
suspension  and  liberation^  calling  as  respondents^  (I.) 
Johnston^  on  whose  complaint  he  had  been  convicted, 
(2.)  Davidson,  the  chief  constable  of  the  stewartry ; 
and,  (3.)  Sir  William  Gordon  of  Earlston. 

The  grounds  of  suspension  which  were  seriously 
pressed  were  two  in  number  : — (1.)  That  the  incarcera- 
tion was  wrongous  and  illegal,  inasmuch  as  the  warrant 
upon  which  it  proceeded  was  put  in  force  without  the 
authority  or  consent  of  Mr.  Johnston,  at  whose  instance 
it  was  granted ;  (2.)  That  it  was  further  illegal,  inas- 
much as  it  proceeded  in  respect  of  the  non-payment 
of  a  penalty  to  a  person  who  was  no  longer  in  existence, 
or  capable  of  receiving  the  same. 

The  suspender  made  the  following  averments  : — 

The  incarceration  did  not  take  place  by  direction,  or  with  the  know- 
led(^  concurrence,  or  authority  of  John  Johnston,  in  whose  name. 
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No.  65.     and  at  whose  ioBtance,  the  conviction  had  been  obtained.     For  upon 
Morton  *•  I   .  1  , 

Johnston.  apPv^^S  ^^  ^^^^  gentleman  aflter  the  complainer's  incarceration,  the 

HiehConrt,  ^^P^^^^^^'b  agent  was  informed  by  him  that  he  did  not  authorize  the 
Mar.  11,  apprehension  or  incarceration  of  the  complainer. 

In  regard  to  Mr.  Reid,  the  minister  of  Borgne,  to  whom  the  penalty 
SnspeDBion-  ^as  directed  to  be  paid,  that  gentleman  died  after  the  date  of  the  con- 
viction, and  before  the  date  of  the  incarceration. 

The  complainer  has  been  informed,  and  avers,  that  his  apprehension 
and  incarceration  took  place  by  instructions  of  the  respondent,  Alex- 
ander Davidson,  chief  constable  of  the  stewartry,  and  that  the  said 
Alexander  Davidson  caused  the  complainer  to  be  so  apprehended  and 
incarcerated  on  the  employment  of  the  respondent,  Sir  William  Gordon 
of  Earlston,  Baronet,  or  at  least  at  his  instigation  and  desire. 

Scott,  for  Johnston  answered  that,  having  ceased  to 
be  Justice  of  Peace  Fiscal  in  March  1866,  he  did  not 
consider  that  he  had  any  control  over  the  warrant  after 
that  date,  except  as  regarded  the  expenses  found  due 
to  himself,  for  which  he  had  no  wish  to  press,  and  for 
non-payment  of  which  he  had  certainly  not  authorized 
the  complainer's  incarceration. 

The  SoLiorroR-GENEBAL  and  Blair  for  the  other  re- 
spondents, answered — (1)  The  complainer  could  not  be 
found  until  January  of  this  year,  or  the  warrant  would 
have  been  enforced  sooner.  In  the  meantime,  Johnston 
had  ceased  to  hold  the  office  of  Justice  of  the  Peace 
Fiscal.  His  successor  in  the  office  had  not  been  called 
as  a  respondent,  but  it  was  the  fact,  or  at  least  must  be 
presumed  to  be  the  fact,  that  the  warrant  was  enforced 
by  his  instructions,  or  at  least  without  objection  on  his 
part.  Besides,  so  far  at  all  events  as  the  penalty  was 
concerned,  Johnston  had  no  power  to  prevent  the  en- 
forcement of  the  warrant.  The  prosecution  was  ad 
vindictam  ptiblicam,  and  the  moment  the  sentence  was 
pronounced,  the  prosecutor  ceased  to  have  any  right  to 
interfere  in  the  matter.  (2.)  Mr.  Beid's  death  made  no 
diflference.  The  Statute  (2d  and  3d  Will.  IV.  c.  68,  sect. 
7),  directs  that  *  every  penalty  for  any  offence  against 
'  this  Act  shall  be  paid  to  the  moderator  or  other  officer 
'  of  the  kirk-session  of  the  parish  where  the  offence  was 
'  committed,  for  the  use  and  benefit  of  the  poor  jof  such 
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parish."    All  penalties  belong  to  the  Crown,  and  it  is  ^^^J^' 
the  duty  of  the  Justices  to  collect  them.     The  Statute  Johpgton! 
merely  directs  that  penalties  recovered  under  it  shall,  ^If^court, 
when  collected,  be  applied  to  a  particular  public  purpose.     J  8^7' 

Lord  Cowan. — ^The  question  raised  here  is  not  intri-  SuapeDaion. 
cate,  but  is  one  of  some  importance. 

It  appears  that  in  November  1865,  a  complaint  was 
presented  against  the  present  suspender  under  the  Day 
Trespass  Act,  a  conviction  took  place,  and  a  warrant 
was  granted  ;  and  I  see  no  room  for  doubting — ^indeed 
it  is  not  seriously  questioned — that  the  proceedure  was 
perfectly  regular,  and  that  the  warrant  on  which,  in 
January  of  this  year,  the  suspender  was  apprehended, 
was  a  perfectly  good  warrant.  The  only  objections  that 
were  stated  to  the  regularity  of  the  proceedings  were, 
(1.)  That  the  Justices  proceeded  in  absence  of  the  sus- 
pender ;  and,  (2.)  That  the  conviction  is  not  exactly  in 
conformity  with  the  schedule  in  the  Statute,  because 
there  is  no  time  specified  within  which  payment  is  to 
be  made,  and  the  word  "forthwith"  is  omitted.  But 
with  regard  to  the  first  objection,  it  is  not  denied  that 
the  complaint  was  duly  served  on  the  suspender,  and 
that  being  so,  his  non-appearance  djd  not  prevent  the 
Justices  from  adjudicating  upon  the  complaint ;  in  fact 
they  are  expressly  authorized  by  the  Statute  to  proceed 
in  absence ;  and  with  regard  to  the  second  objection,  it 
is  not  of  the  essence  of  the  conviction  that  the  party 
convicted  shall  be  ordered  to  pay  '  forthwith,'  or  with- 
in a  limited  time  ;  and,  besides,  the  conviction  proceeds, 
'  and  in  default  of  immediate  payment,'  &c. 

We  have,  then,  a  regular  recorded  conviction  against 
this  suspender  in  November  1865.  He  had»  however, 
it  must  be  assumed,  gone  out  of  the  way  to  avoid  the 
warrant,  and  he  did  not  re-appear  in  the  county  till 
January  1867,  when  the  warrant  was  put  into  the  hands 
of  the  officers  of  Court,  it  is  said,  by  the  superintendent 
of  police,  and  the  suspender  apprehended  and  lodged  in 
prison.     He  then  brings  this  suspension,  chiefly  upon 
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Btot^n  V.  ^^^  ground  that  Johnston,  at  whose  instance  he  was  con- 
johnatop.  yictcd,  but  wl\p,  in  the  interval  between  November  1865 
"^SuT**  *°^  January  1 867,  had  ceased  to  fill  the  office  of  Justice 

^^^7-  of  Peace  Fiscal,  had  not  authorized  his  apprehension. 
SnspoiiBion.  Now,  it  scems  to  me  that  the  superintendent  of  police, 
who  is  under  the  orders  of  the  Justices,  was  entitled, 
this  warrant  standing  on  the  records  of  court,  to  enforce 
it ;  and  it  must  be  presumed  that  he  had  legal  sanction 
for  so  acting.  Take  it,  that  the  concurrence  of  the  Pro- 
curator-fiscal for  the  time  was  requisite,  it  is  not  alleged 
that  Mr.  Milroy,  who  succeeded  Johnston  as  Justice  of 
Peace  fiscal,  is  not  concurring  in  the  enforcement  of  this 
warrant.  He  is  not  said  to  have  passed  from  the  war- 
rant, or  to  have  forbidden  its  enforcement.  His  acqui- 
escence and  concurrence  must  be  presumed.  And  when 
a  Procurator-fiscal  for  the  public  interest  is  recognised  in 
a  Statute  as  the  party  by  whom  acomplaint  may  be  made, 
his  successor  in  office  may  undoubtedly  carry  out  the 
public  warrants  obtained  by  his  predecessor.  The  ques- 
tion, therefore,  arises,  whether  the  fact  of  Milroy  not 
having  in  express  terms  taken  up  this  warrant  is  a  good 
ground  of  suspension.     I  think  that  it  is  not. 

With  regard  toJFohnston,  I  think  that  his  action  may 
be  accounted  for  by  his  ceasing  to  be  Ptocurator-fiscal. 
He  certainly  had  no  control  over  the  warrant,  so  fiur  as 
regards  the  penalty  or  fine ;  and  as  to  the  expenses 
found  due,  he  was  in  no  better  position  than  a  private  • 
prosecutor,  and  it  is  impossible  to  maintain  that  a 
private  prosecutor  having  obtained  a  conviction,  has  any 
control  over  it  as  regards  that  part  of  it  which  is  ad 
vindictam  pvblicam. 

Lord  Neaves. — ^I  have  no  doubt  that  the  grounds  of 
suspension  stated  are  irrelevant,  and  based  on  erroneous 
views  as  to  a  prosecutor's  position. 

This  is  a  conviction  for  a  crime.  No  doubt  the  of- 
fence, day-poaching,  is  not  a  serious  one,  but  it  is  a 
fertile  source  of  other  crimes,  and  the  law  deals  with  it 
as  a  crime  in  itself.     Further,  in  whatever  way  an  of- 
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fence  may  be  proflecuted^  whether  by  the  Lord  Advocate   No.  «5. 
or  by  the  party  injured,  or  by  a  relative  of  the  injured  Johnrtop* 
party,  or  by  a  commou  informer,  all  prosecutions  for  ^i^^^/^ 
punishment  are  prosecutions  ad  vindictam  pvblicam.     A    issy. 
pecuniary  penalty  is  a  punishment,  and  unless  other*  siwpeiwioo. 
wise  provided  for,  goes  to  the  Crown. 

The  conviction  obtained  in  this  case,  then,  was  for  a 
crime,  and  by  the  Act  it  needed  to  be  transmitted  on 
that  footing  to  the  next  Court  of  General  or  Quarter 
Sessions.  As  soon  as  sentence  was  passed,  the  case  was 
out  of  the  prosecutor's  control.  He  could  not  pardon 
the  convicted  party,  and  the  sentence  would  not  be  sus- 
pended merely  because  he  gave  his  consent.  He  may 
remit  the  expenses  if  he  pleases,  but  he  cannot  remit 
the  penalty  appointed  to  be  paid  to  the  poor.  The 
warrant  in  the  sentence  was  not  directed  to  the  prose- 
cutor^ but  to  officers  of  the  law  ;  and  I  think  the  head 
of  the  executive — the  superintendent  of  police  of  the 
county — ^was  entited  and  bound  to  take  up  and  enforce 
this  warrant,  whether  Johnston,  the  prosecutor,  autho- 
rized him  or  not,  and  whether  Johnston  remained  Ph>- 
curator-fiscal  or  not. 

The  death  of  the  minister  named  in  the  warrant  seems 
to  me  to  be  immaterial.  The  penalty  is  intended  for 
the  benefit  of  the  poor,  and  Mr.  Beid*s  successor  in  the 
cure  is  entitled  to  uplift  it  when  paid. 

The  Lord  JusnOE-GENSRAL. — I  do  not  entertain  the 
slightest  doubt  with  regard  to  this  case.  The  proceed- 
ing was  a  criminal  proceeding,  and  the  sentence  a 
criminal  sentence ;  and  whatever  the  power  of  the  pro- 
secutor may  have  been  before  sentence,  the  pronouncing 
of  sentence  took  the  matter  wholly  out  of  his  control. 
The  prosecution  was  ad  vindictam  publicam,  and  the 
prosecutor  ceased  to  have  any  right  to  interfere  the 
moment  the  sentence  was  pronounced.  It  was  said  that 
in  this  instance  the  prosecutor  was  in  the  position  of  a 
common  informer,  and  it  seemed  to  be  thought  that 
that  circumstance  made  a  material  difference.     I  can 
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No.  66.    see  no  reason  for  thinking  so.     When  a  Statute  intrusts 
johnaton!  the  right  of  prosecuting  for  a  particular  offence  to  a 
HighCourtj  common  informer^  the  common  informer  is  pro  tempore 
1867.     invested  with  the  position  of  public  prosecutor  ;  he  is  in 
Suspenaion.  truth  prosecutiug  foT  the  public  interest.     Moreover,  in 
this  particular  instance,  the  prosecutor  can  haj*dly  be 
described  a^  a  common  informer,  for  a  Procurator-fiscal 
of  a  Justice  of  Peace  Court,  who  is  in  use,  with  the  con- 
sent of  the  Justices,  to  prosecute  for  offences  of  this 
nature,  is  as  nearly  as  possible  in  the  position  of  a  public 
prosecutor. 

When  we  look  to  the  conviction  itself,  the  matter  be* 
comes  abundantly  clear.  The  Respondent  is  adjudged  to 
pay  a  penalty  of  one  pound.  Now  it  is  obvious  that 
the  prosecutor  can  have  no  right  to  dispense  with  that 
penalty,  unless  it  is  to  be  paid  to  himself,  which  it  kb 
not.  Originally,  all  penalties  went  to  the  Crown,  and 
where  not  otherwise  directed  they  still  belong  to  the 
Crown,  and  the  Justices  of  the  Peace  are  sworn  by  their 
oath  of  office  to  recover  and  account  for  all  penalties 
recoverable  by  the  Queen.^  It  can  make  no  difference 
in  point  of  principle  that  this  Statute  devotes  penalties 
inflicted  under  it  to  another  public  object,  ordering 
them  to  be  paid  to  the  minister  or  kirk-session  of  the 
parish,  for  relief  of  the  poor.  The  prosecutor  is  certainly 
not  the  creditor  in  the  penalty.  Bow  then  can  he  be 
entitled  to  remit  it  ?  The  expenses,  which  are  to  be 
paid  to  himself,  he  may  undoubtedly  remit,  but  beyond 
that  he  cannot  interfere  with  the  sentence. 

I  therefore  agree  with  your  Lordships  in  thinking 
that  there  are  no  grounds  for  suspending  this  conviction. 
The  suspension  was  refused. 

Jinn    SOMBETTLLS,   S.S.C.-— W.    S     StUABT,   S.S.C.  —  HuifTSB,    BULZE  tndi 

Cowan. — AgentB. 

^  ^  And  the  issues,  fines,  and  amerciaments,  which  shall  happen  to 
*  be  made,  and  all  forfeitures  which  shall  fall  before  yon,  ye  shall  traly 
'  canse  to  be  entered  without  any  concealment,  or  embesBlement,  tad 
'  truly  send  them  to  the  Queen's  Exchequer. 
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NORTH  CIRCUIT. 

DUNDEE. 

Judges — ^The  Lord  Justxce-Clirk  and  Lord  Deas.  ^    .j  ^ 

1867. ' 
Her  Majesty's  Advocate — Adam  A,  D. — Berry, 

AGAINST 

Hannah  M'Ataunet  or  Henry  &  John  M^Atamnby — Mair — RM. 

Indictment — Relevancy — Wilful  Fire-Raisinq  to  Defraud  an 
Insurance  Company — Interest  in  the  Crime.— An  indictment 
charging  two  panels  with  wilfully  setting  fire  to  Stock  in  trade,  &C| 
with  intent  thereby  to  defrand  an  Insurance  Company,  with  whom 
the  same  has  been  insured.  Found  irrelevant  against  one  of  the 
panels,  in  respect  the  indictment  failed  to  set  forth  any  interest  the 
panel  had  in  the  policies  of  insurance  libelled  on,  and  did  not  state 
for  whose  behoof  the  sums  insured  were  to  be  firadulently  recovered. 

Hannah  M'Atamney  or  Henrt  and  John  M'Atamney    „ 

No.  66. 

were  indicted  and  accused —  Humah 

M'Atam- 
ney  or 
That  albeit,  by  the  laws  of  this  and  every  other  well-governed  Henry  and 

realm,  the  wickedly^  wilfully,  and  feloniously  setting  fire  to  and  bum-   M'Atam- 

tng,  or  causing  or  procuring  to  be  set  fire  to  and  burned,  any  fumitnre,      ney. 

shop-fittings,  or  stock-in-trade  contained  in  any  shop  or  other  premises,    Dundee. 

with  intent  to  defraud  any  corporation  or  company,  or  any  party  or    APfll^' 

parties,  with  whom  such  furniture,  shop-fittings,  or  stock-in-trade  has  — ^ — '-^ 

been  insured  against  loss  or  damage  by  fire,  more  especially  to  the  ^o  sto^-in^ 

risk  and  danger  of  the  said  shop  or  other  premises,  being  the  property  trmdetode- 

of  another  person,  is  a  crime  of  an  heinous  nature,  and  severely  pun-    simnce' 

ishable :  Yet  true  it  is  and  of  veritv,  that  you  the  said  Hannah  Company. 

M^Atamney  or  Henry  and  John  M'Atamney  are,  both  and  each  or 

one  or  other  of  you,  guilty  of  the  said  crime,  aggravated  as  aforesaid, 

actors  or  actor,  or  art  and  part :  In  so  far  as,  you  the  said  Hannah 

H^Atamney  or  Heniy  having  been,  at  and  for  some  time  previous  on  the 

29th  December  1866,  tenant  or  occupant  of  the  shop  or  premises  in  or 

near  Scouringbum,  Dundee,  then  and  now  or  lately  belonging  to 

Robert  Button,  now  or  lately  residing  in  or  near  Isles  Lane,  Hawk- 

hillf  Dundee,  in  which  shop  or  premises  you  the  said   Hannah 

M' Atamney  or  Henry  carried  on  business  as  a  grocer  and  spirit-dealer ; 

and  an  insurance  against  loss  or  damage  by  fire  having  been  effected 
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No.  66.  \)j  Patrick  Henr j,  now  deceased,  the  husband  of  you  the  said  Hannah 

M'Atam-  M^Atamnej  or  Henry,  and  sometime  grocer  and  spirit-dealer,  carrying 

ney  or  on  business  in  the  said  shop  or  premises,  by  policy  of  insurance,  dated 

John  ^^  0'  about  the  15th  day  of  May  1864,  with  the  corporation  or  com- 

M*Atam-  pany  carrying  on  business  under  the  firm  or  designation  of  the  Euro- 


Dundee. 


pean  Assurance  Society,  to  the  extent  of  £200,  on  the  stock-in-trade 
Apri°T    ^°  ^^^  ^^^^  ^^^P  ^^  premises,  and  £50  on  shop-fittings  and  furniture 
1867.      therein ;  and  another  insurance  against  loss  or  damage  by  fire,  having 
Setting  fire  been  effected  by  the  said  Patrick  Henry,  by  policy  of  insurance,  dated 
*2JJ°?J'i"^  on  or  about  24th  day  of  August  1864,  with  the  corporation  or  corn- 
fraud  In-   pany  carrying  on  business  under  the  firm  or  designation  of  the  North 
miranoe    British  and  Mercantile  Insurance  Company,  to  the  extent  of  £300  on 
stock-in-trade,  shop-fittings,  and  utensils  in  the  said  shop  or  premises ; 
and  the  said  Patrick  Henry  having  died  on  or  about  the  month  of 
January  1865,  and  the  said  policies,  or  one  or  other  of  them,  having 
been  thereafter  renewed  or  kept  up  from  time  to  time  by  you  the  said 
Hannah  M'Atamney  or  Henry  for  your  own  behoof,  by  the  annual 
payment  of  the  premiums  due  thereon  respectively ;  and  which  insur- 
ances were,  at  the  time  hereafter  libelled,  applicable  to,  or  covered  the 
furniture,  shop-fittings,  and  stock-in-trade,  or  part  thereof^  belonging 
to  you  the  said  Hannah  M'Atamney  or  Henry,  and  contained  in  the 
said  shop  or  premises,  on  the  night  of  the  29th  or  morning  of  the 
30th  day  of  December  1866,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  November  immediately 'preceding,  or  of  January  imme- 
diately following,  within  the  said  shop  or  premises,  when  the  said  in- 
surances were  current,  and  when  the  said  sums  of  £200  and  £50  and 
£300  exceeded  the  value  of  the  property  insured  as  aforesaid,  you  the 
said  Hannah  M'Atamney  or  Henry  and  John  M'Atamney  did,  both 
and  each  or  one  or  other  of  you,  wilfully,  wickedly,  and  feloniously 
set  fire  to,  or  cause  or  procure  to  be  set  fire  to,  the  furniture,  shop- 
fittings,  and  stock-in-trade,  or  part  thereof,  belonging  to  you  the  said 
Hannah  M' Atamney  or  Henry,  and  contained  in  said  shop  or  premises, 
and  insured  as  aforesaid ;  and  this  you  the  said  Hannah  M'Atamney  or 
Henry  and  John  M^Atamney,  both  and  each  or  one  or  other  of  you, 
did,  by  applying  a  lighted  match  or  matches,  or  some  other  lighted 
or  ignited  substance  to  the  prosecutor  .unknown,  to  a  quantity  of 
paper  and  pieces  of  wood  or  other  combustible  materials  to  the  prose- 
cutor unknown,  in  the  said  shop  or  premises ;  and  the  fire  having 
thus,  or  by  some  other  means  to  the  prosecutor  unknown,  been  wilfully, 
.wiekedly,  and  feloniously  kindled  by  you,  or  one  or  other  of  you,  did 
take  effect  and  did  bum  and  destroy  part  of  a  counter  forming  part  of 
the  foresaid  furniture  and  shop-fittings,  and  also  part  of  the  foresaid 
stock-in-trade,  belonging  to  you  the  said  Hannah  M'Atamney  or 
Henry,  contained  in  said  shop  or  premises,  and  insured  as  aforesaid; 
and  this  you  the  said  Hannah  M^Atamney  or  Henry  and  John 
M'Atamney,  both  and  each  or  one  or  other  of  you,  did,  with  intent 
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thereby  to  defraad  the  said  European  Assurance  Society,  and  the  said  ^^'  ^^ 

North  British  and  Mercantile  Insurance  Company,  or  one  or  other  of  M^Atam- 

them,  by  recovering  or  causing  or  procuring  to  be  recovered,  from  „°®3r  or 

them,  or  from  one  or  other  of  them,  the  sums  insured  with  them  re-  john 

spectively  as  aforesaid,  under  the  said  policies  of  insurance,  or  part  H<Atam- 
thereof,  on  the  false  and  fradulent  pretence  that  the  fire  so  raised  was 


accidental ;  and  the  said  fire  was  to  the  danger  of  the  said  shop  or  pre-    j^^^i  g^ 
mises,  and  there  was  risk,  had  not  the  said  fire  been  discovered,  and      ^^^7* 
by  the  exertions  of  well-disposed  persons  subdaed  and  extinguished.  Setting  fire 
that  the  said  shop  or  premises  would  have  been  burnt  and  destroyed.    ^^  ^'^^ 

fraud  In- 
Buzaace 

A  motion  was  made  for  separation  of  the  trials^  but  Compsay. 
this  the  Court  refused. 

Mair,  for  the  panel  John  M'Atamney,  then  objected 
to  the  relevancy  of  the  indictment,  on  the  ground  that 
it  was  not  set  forth  that  he  had  any  interest  in  the 
policies  of  insurance,  nor  was  it  averred  that  he  could 
recover  the  sums  therein,  as  against  the  Insurance  Com* 
pany. 

Adam  having  been  heard  in  support  of  the  indict- 
ment— 

LoBD  Deas  said — ^It  appears  to  me  that  this  objection 
must  be  sustained.  The  essence  of  this  charge  is  the 
intent  to  defraud  the  Insurance  Companies,  viz.,  the 
European  Assurance  Society,  and  the  Mercantile  In- 
surance Company,  '  or  one  or  other  of  them,  by  recover- 
'  ing  or  causing  or  procuring  to  be  recovered  from  them, 
'  or  from  one  or  other  of  them,  the  sums  insured  with 
'them  respectively,' — under  the  said  policies  of  in- 
'surance,  or  part  thereof,  on  the  false  and  fradulent 
'  pretence  that  the  fire  so  raised  was  accidental."  The 
whole  case  is  perilled  upon  that,  now  it  is  not  stated 
specially  in  the  indictment  by  whom  or  for  whose  be- 
hoof these  sums  were  to  be  recovered.  It  is  not 
stated  that  the  male  panel  had  any  interest  in  these 
policies,  or  could  recover  the  sums  covered  by  them. 
If  the  indictment  had  stated  that  the  panels  set  the  pre- 
mises on  fire  to  enable  the  female  prisoner  to  recover  it, 
it  would  have  been  sufficient. 

The  Lord  Juotice-Clebk  concurred — 
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No.  66.       The  Court  therefore  found  the  libel  not  relevant  as 

Hannah 

M«Atam-  against  the  panel  John  M'Atamney,  and  deserted  the 
Henry  and  diet  pvo  hco  ct  tempore  as  against  him.     The  libel  as 
M«Atam-  agaiuAt  Hannah  M'Atamney  or  Henry  was  found  rele- 
°"y-      vant. 

Apriil*       Adam  for  the  prosecution  then  moved  the  Court  to 
^^^'^'     desert  the  diet  pro  hco  et  tempore  against  the  female 

Setting  fire  1 

to  stock-in-  P»"6A- 

^ud*in!*     Mair  for  the  panel  objected. 
Burance        LoRD  Deas. — It  would  be  coutrarv  to  the  ends  of 

Company.  ,  ,  ,  , 

justice  to  give  effect  to  this  motion.  The  female  pri- 
soner though  she  may  have  been  assisted,  was  the  sole 
party  implicated  in  the  commission  of  the  alleged  of- 
fence. She  has  been  in  prison  since  December  last; 
and  is  now  present  with  counsel,  agent,  and  witnesses 
in  attendance.  It  would  therefore  be  a  great  hardship 
for  her  if  this  motion  were  granted.  I  cannot  see  how 
the  ends  of  justice  will  suffer  by  the  case  going  to  trial 
now.  The  public  prosecutor  has  all  the  witnesses  pre- 
sent and  he  can  afterwards,  if  he  thinks  proper,  bring 
the  other  panel  to  trial.  If  the  counsel  for  the  prisoner 
had  not  objected,  the  motion  would  have  been  granted. 

The  Lord  Justice-Clerk. — I  concur.  If  the  public 
prosecutor  had  shown  that  the  ends  of  justice  would  be 
affected  by  the  trial  proceeding  now,  I  would  have  been 
for  granting  the  motion.  The  only  benefit  that  would 
arise  would  be  the  prevention  of  two  trials,  and  the 
hardship  upon  the  prisoner,  must  be  taken  into  ac- 
count. 

The  motion  was  therefore  refused.  The  case  against 
the  female  prisoner  then  went  to  trial,  and  resulted  in 
an  unanimous  verdict  of  not  proven. 
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PERTH. 

^prtfi^  1867. 

Judgn — The  Lord  Jubticb-Clerk  and  Lord  Dbas. 

Hbb  Majesty's  ADYOCATE—il dam  A.D. 

AGAINST 

Margaret  Fallon — Brand. 

Concealment  of  Pregnancy— 49th  Geo.  IIL,  Cap.  14. — Fitll 
Timb-^Mbdigal  Eyidence* — Verdict  of  not  proyen  retomedf  in  re* 
gpect  of  a  deficiency  of  medical  eyidence  as  to  whether  the  birth 
took  place  at  the  fall  time. 

Mabgaret  Fallon  was  charged  with  contravention  SlSmnt 
of  the  Act  49th  Geo.  III.  Cap.  14.  (Concealment  of   g^«°^ 
Pregnancy).     In  the  indictment  the  child  was  alleged    F^^ 
to  have  been  bom  on  the  23rd  of  January  1867,  on  the     i867. 
farm  of  Easter  Gellet,  in  the  parish  of  Dunfermline,  and  Con««i- 

iDont  Oi 

the  body  found  on  the  following  day,  at  or  near  the  Pftgiuaiej. 
north-west  comer  of  the  garden  wall  on  said  farm. 

The  panel  pleaded  not  guilty,  and  the  case  went  to 
trial. 

Two  medical  reports  were  libelled  on  in  the  body  of 
the  indictment,  but  the  names  of  the  medical  men  whose 
signatures  they  purported  to  bear,  were  not  included 
in  the  list  of  witnesses,  and  accordingly  no  medical  evi- 
dence was  led  to  prove  that  the  child  had  been  bom 
after  the  full  period  of  gestation.  The  only  evidence  ad- 
duced on  the  point  was  that  of  Elizabeth  Mill  or  Christie, 
a  midwife,  who  deponed  that  she  had  examined  the 
child  on  the  day  after  its  birth,  and  found  that  it  had 
been  bom  at  full  time. 

The  prisoner  admitted  in  her  declaration,  that  she 
had  given  birth  to  a  child,  but  stated  further  that  she 
had  not  reached  the  full  time,  and  had  intended  to  go 
home  to  her  father  s  house  to  give  birth  to  the  child. 
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u^^i      Brand,  for  the  panel,  contended  to  the  jury  that  the 

^^^^'    words  of  the  Act,  viz.,  '  Conceabnent  during  the  whole 

i^riu,   '  period  of  her  pregnancy," — meant  concealment  during 

^^^^-     the  whole  period  of  gestation,  viz.,  nine  months,  and 

S^Tof   ^''^erefore  that  it  was  necessary  for  the  Crown  to  prove 

^t^i^^noj.  that  the  child  had  been  born  at  the  full  time.     But  as 

no  medical  evidence  had  been  led  to  show  this,  the  jury 

had  no  testimony  on  which  they  could  rely,  more  espe* 

cially  as  the  panel  stated  in  her  declaration  that  the 

child  had  not  been  bom  at  the  full  time. 

Lord  Deas  in  charging  the  jury  said  it  appeared  to 
him,  there  had  been  a  mistake  committed  in  not  citing 
the  two  doctors  who  signed  the  medical  reports.  He 
had  never  seen  a  similar  case  in  which  medical  evidence 
had  not  been  led  to  prove  that  the  child  had  been  bom 
at  the  full  time ;  and  in  the  absence  of  such  evidence, 
the  loose  statement  of  a  midwife  could  not  be  taken. 
On  the  whole  he  thought  the  only  safe  verdict  for  the 
jury  to  return  was  one  of  not  proven. 

The  jury  unanimously  returned  a  verdict  of  not 
proven,  and  the  panel  was  dismissed  from  the  bar. 


April  11, 
1867. 


Her   Majesty's  Advocate — Blackburn  A,D. 

AOAINST 

Taoif AS  J.  B.  Guthrie  ftiid  Jahss  Comvery — EUi». 

SHiP-BREAKn^Q — Indictmekt — Relevancy — Psiiels  were  efaarged 
with  theft,  aggravated  by  being  committed  by  means  of  sfaip-bredk- 
kigi  in  so  far  as  thej  did  wiekedly  and  feloniously  break  into,  and 
enter  the  cabin,  by  wrenching  off,  or  otherwise  forcibly  removing 
by  means  of  an  iron  bolt  the  lockfast  padlock  securing  the  com- 
panion door  of  the  said  cabin,  and  having  thus  forcibly  obtained 
entrance  to  the  said  cabin,  steal  a  copper  funnel.  Objection,  that 
tlie  hcU  wwe  not  sufficient  or  relevant  to  support  the  aggravation, 
repeUed. 
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Thomas  J.  B.  Guthrie  and  James  Convert  were  ac-  ^^^ 
cused  of  theft,  aggravated  by  having  been  committed  Otrthne  & 
by  means  of  ship- breaking.  convery. 

Stirling, 
Anril  1 1 

In  bo  fab  as,  on  the  24th  or  25th  day  of  December  1866,  or  on  x867. ' 
one  or  other  of  the  days  of  that  month,  or  of  November  immediately  ^jT 
preceding,  or  of  January  immediately  following,  yon,  the  said  Thomas  breaking. 
James  Bruce  Guthrie  and  James  Convery,  did,  both  and  each  or  one 
or  other  of  you,  wickedly  and  feloniously,  break  into  and  enter  the 
cabin  of  the  sloop  or  yessel  called  the  '  Hellens '  of  Alloa,  the  property 
or  in  the  lawful  possession  of  Robert  Grinly,  then  and  now  or  lately 
residing  in  or  near  Castle  Street,  Alloa,  in  the  shire  of  Clackmannan, 
owner  and  master  thereof,  and  which  sloop  or  vessel  was  then  moored 
in  the  wet  dock  at  Alloa  aforesaid,  by  wrenching  off  or  otherwise 
forcibly  removing  by  means  of  an  iron  b»lt,  or  other  instrument  to  the 
prosecutor  unknown,  the  lockfast  padlock  securing  the  companion-door 
of  the  said  cabin,  and  opening  the  same,  and  entering  thereat ;  and 
having  thus,  or  in  some  other  manner  to  the  prosecutor  unknown, 
forcibly  obtained  entrance  to  the  said  cabin  of  the  said  sloop  or  vessel, 
you  did,  both  and  each  or  one  or  other  of  you,  then  and  there,  wickedly 
and  feloniously,  steal  and  theftuously  away  take  a  copper  or  other 
metal  pipe  or  funnel,  measuring  four  feet  or  thereby  in  length,  the 
property  or  in  the  lawful  possession  of  the  said  Robert  Grinly. 

Ellis,  for  the  panels,  objected. 

There  is  no  allegation  of  forcible  entry  into  the  vessel. 
The  charge  is  merely  of  forcibly  obtaining  entrance  to  a 
cabin.  As  the  essence  of  the  aggravation  of  ship-break- 
ing consists  in  forcible  entry — not  of  lockfast  places  in 
the  vessel,  but  of  the  vessel  itself,  the  crime  should  have 
been  charged  as  theft  aggravated  by  breaking  open  lock- 
fast places.  In  several  cases  offences  similar  to  this 
have  been  held  properly  libelled  as  theft  aggravated  by 
breaking  open  lockfast  places.  Henderson,  Sept.  15, 
1836  ;  Swinton,  vol.  i.  p.  300,  and  Bell's  Notes,  p.  86  ; 
MiUer,  April  24,  1838,  Bell's  Notes,  35. 

The  Court  repelled  the  objection,  and  found  the  libel 
relevant. 


VOL.  V.  2  A 
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JEDBURGH. 
S^;ning  1867. 
April  16,  Judges — Lords  Cowan  and  Jeryibwoodb. 

1867.  ' 

Her  Majesty's  j^dvocate — Montgomery  A»D. 

AGAINST 

Helen  Foster — Mcur-^MelviUe* 

Declaration,  Proof  of — Held  that  a  prisoner's  declaration  is  saffi« 
dentlj  proved  by  the  evidence  of  the  magistrate  who  took  it,  and 
of  a  police  constable  who  w^  present  when  it  was  taken. 

jj^  gg        The  panel  was  charged  with  murder. 

Helen        The  evidence  led  with  respect  to  the  panel's  dedara- 

April  16, 
1867 

Charles  Anderson. — I  am  one  of  the  sheriff-substitutes  of  Boz- 
Mnrder.  burghshire.  The  declaration  now  shown  me  was  taken  in  my  pre- 
sence. It  was  emitted  by  the  prisoner  in  her  sound  and  sober  senses, 
and  after  she  had  been  duly  cautioned. 

Cross-examined  for  Ae  panel, — I  am  not  the  regular  acting  sheriff- 
substitute  of  the  county.  I  am  a  solicitor,  and  hold  a  commission  as 
sheriff-substitute  for  the  purpose  of  taking  declarations.  The  Pro- 
curator-fiscal, his  clerk,  and  police  constable  Gordon  were  present 
when  the  prisoner's  declaration  was  taken.  The  questions  were  put 
by  the  Procurator-fiscaL  The  examination  was  conducted  in  the  usual 
way. 

Constable  Gordon.— -I  was  present  when  the  declaration  shown 
me  was  taken.  It  was  emitted  by  the  prisoner  in  her  sound  and  sober 
senses,  and  after  she  had  been  duly  cautioned. 

Cross-examined  for  the  paneL — I  am  not  under  the  instructions  of 
the  Procurator-fiscal,  but  of  the  chief  constable. 

After  the  oral  evidence  for  the  prosecation  had  been 
led^  the  Advocate-depute  proposed  to  read  the  declara- 
tion of  the  panels  when 

Mair,  for  the  panels  objected  to  the  declaration  being 
received  in  evidence,  on  the  ground  that  two  compe- 
tent witnesses^  entirely  independent  of  the  procurator- 
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fiscal,  had  not  been  adduced  to  prove  it.     The  police    '^  ^^* 
constable  could  not  be  regarded  as  a  witness  entirely   g<»ter. 
independent  of  the  procurator-fiscal.    He  relied  on  the  Jedburgh, 
cases  of  Catherine  M^ Gavin,  High  Court,  May  11, 1846,     I867.  * 
Arkley,  p.  67  ;  and  John  VaUance,  High  Court,  Nov.  30,  Murder. 
1846,  Arkley,  p.  181,  where  a  very  similar  objection  was 
taken,  and  where  the  declaration  was  withdrawn  in  de- 
ference to  opinions  expressed  from  the  bench. 

Lord  Jerviswoode. — Despite  the  cases  that  have 
been  quoted,  I  have  no  doubt  that  we  should  repel  this 
objection.  The  Sheriff-substitute  is  an  unexceptionable 
witness,  and  the  police  constable  only  spoke  in  corrobo- 
ration of  his  statements,  and  has  not  been  contradicted. 

Lord  Cowan  concurred. 

The  declaration  was  then  read,  and,  counsel  having 
addressed  the  jury,  and  Lord  Cowan  having  summed 
op^  the  jury  by  a  majority  returned  a  verdict  of  not 
proven. 


WEST    CIRCUIT. 

Spring  1867. 
GLASGOW. 
Judgt» — Lords  AjidmUiLam  and  Neaves. 
WxLLiAif  Freeman  Booth,  Appdlantr— ^rami— £etJ.  ^^  ^ 

1867. ' 
AQAnrST 

John  Lang,  Bespondent— ^.  V.  CampbeU. 

Appeal — ^Public  Houses  Acts,  9th  Geo.  IV.  c.  58 — 25th  and 
26th  Vict.  c.  35 — Justice  op  Peace — Royalty — Parliament- 
ary Burgh — Licensing — Jurisdiction. — Held  that  the  Justices 
of  Peaoe  of  a  county  have  no  jurisdiction  or  commission  to  grant  or 
renew  licenses  with  respect  to  those  parts  of  the  county  which  are 
included  within  the  limits  of  a  parliamentary  burgh,  though  out- 
with  the  ancient  royalty. 

The  appellant  in  this  case  obtained  a  oertificate  for 
the  sale  of  victuals  and  spirituous  liquors^  at  No.  33 
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wiuim  P^l^^J^  Street,  Paisley  Hoad,  Renfrewshire,  from  the 
Freeman  Justiccs  of  that  countv.     The  Certificate  was  to  continue 

Booth  V.    ,  •' 

John  Lang,  in  forcc  from  and  after  the  11th  November  1866.     On 
Glasgow,  the  21st  November,  the  respondent,   procurator-fiscal 
1867. '  for  the  Burgh  of  Glasgow,  complained  against  the  ap- 
Snspenaion  pcUaut  to  the  Magistrates  of  that  burgh  for  having,  on 
the  19  th  of  that  month,  ^trafficked  in  spirits  or  other 
'  exciseable  liquors,  within  the  said  shop  or  premises, 
'  No.  33  Pollock  Street,  without  having  obtained  a  cer- 
'  tificate  on  that  behalf,  in  terms  of  the  Public  Houses 
'  Acts  Amendment  (Scotland)  Act,  1862/    In  answer 
to  this  complaint  the  appellant  produced  the  certificate 
he  had  received  from  the  Justices  of  Renfrewshire.    But 
the  Magistrates  of  Glasgow  holding  that  certificate  to  be 
bad,  convicted  the  appellant  of  the  ofience   charged, 
and  adjudged  him  to  pay  a  fine  of  £7,  with  the  alter- 
native of  six  weeks'  imprisonment. 

Against  this  conviction  and  sentence  the  present  ap- 
peal was  brought. 

Brand  and  Reid,  for  the  appellant,  argued  : — On  a 
sound  construction  of  the  Public  Houses  Acts,  as  well 
as  by  the  general  law  of  Scotland,  there  are  here  two 
concurrent  jurisdictions.     It  is  admitted  that  the  shop 
in  question  is  in  Renfrewshire,  but  within  the  bound- 
aries of  the  parliamentary  burgh  of  Glasgow.     Further, 
it  is  matter  of  admission  that  the  Magistrates  of  Glas- 
gow have  jurisdiction  in  the  territory  outwith   the 
royalty,  but  within  the  municipality.     By  the  3d  sec- 
tion of  the  Home  Drummond  Act  (9th  Geo.  IV.  c.  68), 
it  was  provided  that  the  magistrates  of  royal  burghs 
should  meet  to  grant  certificates  for  houses  within  the 
royalty  of  the  burgh,  and  should  have  no  power  to 
grant    certificates    for    houses    outwith    the  royalty. 
By  the    4th    section    of   the    same    Act^    a  similar 
jurisdiction  was  given  to  Justices  of  the  Peace  over  their 
respective  counties,  but  they  were  to  have  no  such  juris- 
diction within  royalties.     By  the  first  section  of  the 
Public  Houses  Amendment  (Scotland)  Act  1862,  (25th 
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and  26th  Vict.  c.  85),  it  was  provided  that  the  magis-   ^q,j^^ 
.  trates  of  bui^hs  should  meet  upon   certain   days  for  |^™*" 
granting  and  renewing  certificates  within  the  bounds  of  John  Lang. 
such  bui^hs,  and  in  like  manner  the  Justices  of  the  ^'^^y* 
Peace  within  their  respective  counties.     Apart,  there-     ^867. 
fore,  from  any  other  section  of  the  Public  Houses  Acts,  Su8pen«<m 
it  would  seem  that  the  magistrates  had  exclusive  juris- 
diction within  the  burghs,  and  the  Justices  within  the 
counties.     But  by  the  37th  section  of  the  Public  Houses 
Amendment  Act,  it  was  provided  that  the  word  '  burgh ' 
shall  '  mean  and  include  any  royal  and  parliamentary 
'  burgh,  and  the  boundaries  of  such  parliamentary  burgh 
^  shall,  for  the  purpose  of  this  and  the  recited  Acts,  be 
*  the  same  as  those  within  which  the  magistrates  of 
^such  burgh  have  jurisdiction  in  matters  of  police/ 
And  in  respect  of  this  clause,  the  contention  on  the 
other  side  was,  that  thereby  the  magistrates  had  con- 
ferred on  them  complete  and   exclusive  jurisdiction. 
But  to  the  appellant  it  did  not  seem  that  such  was  the 
proper  reading  of  the  Statute,  because  the  section  did 
not  say  that,  ip  the  territory  outwith  the  royalty,  but 
within  the  municipality,  the  magistrates  were  to  have 
the  same  jurisdistion  which  they  had  in  the  royalty. 
No  doubt  the  word  '  burgh '  was  to  mean  and  include 
^  parliamentary  burgh,'  but  there  was  no  provision  that 
the  effect  of  that  was  to  be  to  take  away  the  previously 
existing  jurisdiction  of  the  Justices  of  the  county. 

A  jurisdiction  once  conferred  cannot  be  taken  away 
by  implication.  The  Justices  had  jurisdiction  over  the 
locality  in  question  under  the  Act  of  1828  ;  their  juris- 
diction has  not  been  taken  away  per  exjn'essum  by  the 
Act  of  1862,  and  therefore  it  still  subsists,  though  no 
doubt  along  with  that  of  the  Magistrates  of  Glasgow — 
Erskine,  vol.  i.,  2,  7,  9. 

Besides  the  appellant  has  reason  to  complain  of  the 
unfair  course  adopted  by  the  Magistrates  of  Glasgow. 
They  or  their  town -clerk  must  have  been  aware  that  the 
appellant  had  applied  for  a  certificate  to  the  Justices  of 
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wi^  Benfrewshire,  because  under  the  10th  section  of  the 
|^«e™*»  Public  Houses  Acts  Amendment  Act,  the  Clerk  of  the 

Booth  V.  ' 

johnLang. Peace    of  that  county  made  due  advertisement    of 

f^^'  the  appellant's  application.     It  was  therefore  their  duty 

1867. '  to  have  communicated  with  the  Benfrewshire  Justices, 

Suspennon  and  cautioued  them  against  granting  the  certificate 

craved ;  but  instead  of  this,  they  wait  till  they  find  the 

appellant  selling  without  a  certificate  from  them,  and 

then  their  fiscal  brings  the  complaint  upon  which  the 

appellant  has  been  convicted. 

Counsel  for  the  respondent  was  not  called  on. 

Lord  Ardmillan  held  that  the  appeal  was  bad.  The 
Home  Drummond  Act  was  passed  in  1828,  that  is  to 
say,  previous  to  the  regulations  about  parliamentary 
burghs  made  by  the  Beform  Acts.  After  that  period 
the  word  '  burgh '  was  defined  as  meaning  either  a  royal 
or  parliamentary  burgh.  Under  the  Home  Drummond 
Act,  the  Justices  had  no  jurisdiction  to  grant  licenses 
where  the  magistrates  had  the  like  right.  The  Act  of 
1862  extended  the  limits  of  the  Magistrates'  jurisdic- 
tion, giving  them  the  power  of  licensing  within  the  bounds 
of  the  parliamentary  burgh.  That  extension  had  ne- 
cessarily the  effect  of  curtailing  the  jurisdiction  of  the 
Justices.  It  was  not  to  be  held  that,  as  regards  any 
locality,  there  wsub  a  double  jurisdiction  for  the  issuing 
of  licenses,  if  any  other  conclusion  was  possible,  which 
he  had  been  able  to  satisfy  himself  there  was.  He  had 
no  doubt  that  the  license  granted  was  a  bad  license, 
while  the  license  of  the  Magistrates  would  have  been  a 
good  license. 

Lord  Neaves  concurred,  holding,  however,  that  the 
question  was  not  altogether  one  of  jurisdiction,  but 
whether  there  were  two  co-extensive  commissions  for 
the  granting  of  licenses,  which  in  the  present  case  he 
thought  there  were  not. 

The  appeal  was  accordingly  dismissed,  with  five 
guineas  of  modified  expenses. 

W.  M.  WiLBOHy  Writer,  Glasgow,— 6bor<ib  Patirsof,  Writer,  GlMgow.— Agents 
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HIGH    COURT, 

PfeseBt, 

May  9    1 1 

Ths  Lord  Jubticr-Clbrk,  {^^j^ 

Lords  Cowan  and  Jertibwoodb. 

Hbr  Maibstt's  Advocatb — 861,' Oen.  MSlar — Broyn  A.D. 

AOAXNST 

John  Hbnet  Grbatrex — ScotL 

SB¥nBLL  Grdishaw  AND  TfloMAs  Grimsdaw — Mocletm. 

FoRQSRT — Statutes  45th  Geo.  III.  c.  89^  SficnoNS  i  and  6 ;  and 
2Qth  and  21st  Vict.  g.  3. — Promissory  Note — Bank  Notb— 
Indictkent  —  Relevancy  —  Sentence  —  (1.)  Olgectioa  thai  a 
charge  of  forging  '  notes  or  obligations  for  the  payment  of  money  * 
b  not  a  relevant  charge  under  sect.  1  of  the  aboye  Statute,  which 
b  directed  against  forging '  promusory-notes  for  payment  of  money/ 
repelled*  (2.)  Charges  under  sect,  6  of  the  above  Statute  with- 
drawn upon  an  objection,  that  documents  held  to  be  promissory  •notes 
for  payment  of  money,  and  described  as  purporting  to  be  issued  by 
the  Union  Bank  of  Scotland,  do  mot  fall  within  the  enumeration  of 
that  section  which  specifies  only  *  bank-notes  or  bank-bills/  (3.) 
Held  that  upon  a  conviction  a  Statute  which  declared  the  punbh- 
ment  for  its  contravention  to  be  transportation  or  imprisonment, 
the  Court  has  power  to  pass  a  Bentenoe  of  penal  servitude,  though 
the  Statute  20th  and  21st  Yiet  c  3,  by  which  penal  servitude  was 
substituted  for  transportation,  b  not  libelled  on  in  the  indictment. 


John    Henry    Greatrex,  Sewell    Grimshaw,  and 


No.  71- 


Thohas  Grimshaw  were  indicted  and  accused —  jJohn 

Henxy 
Greatrez, 

That  auieit,  by  an  Act  passed  in  the  forty -fifth  year  of  King  and  others. 
George  the  Third,  chapter  eighty-nine,  entitnled,  '  An  Act  to  alter  HighCourt, 

*  and  extend  the  provbions  of  thelawsnow  in  force  for  the  punishmentof  ^'''^867'^^ 

*  the  forgery  of  bank-notes,  bills  of  exchange,  and  other  securities,  to  ^ — 

*  every  part  of  Great  Britain,'  it  is  by  section  first  of  the  said  Statute     ^^'^' 
enacted,  '  That  if  any  person  or  persons  shall,  from  and  after  the  pas- 

*  sing  of  this  Act,  falsely  make,  forge,  counterfeit,  or  alter,  or  cause  ^ 

*  or  procure  to  be  foisely  made,  forged,  counterfeited,  or  altered,  or 

*  willingly  act  or  assist  in  the  folse  making,  forging,  oounterfeiting, 

*  or  altering  any  deed,  will,  testament,  bond,  writing  obligatory,  bill 
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No.  71. 

John 

Henry 

Greatrez, 

and  others. 

HighCourt, 

Biay9— 11 

1867. 


Forgery, 


of  exchange,  promissorj-note  for  payment  of  money,  endonemeoi 
or  asBignment  of  any  bill  of  exchange,  or  promissory-note  for  pay- 
ment of  money,  acceptance  of  any  bill  of  exchange,  or  any  acquit- 
tance or  receipt  either  for  money  or  goods,  or  any  accountable  re- 
ceipt for  any  note,  bill,  or  other  security  for  payment  of  money,  or 
any  warrant  or  order  for  payment  of  money  or  delivery  of  goods, 
with  intention  to  defraud  any  person  or  persons,  body  or  bodies  poli- 
tick or  corporate  whatsoeyer,  or  shall  offer,  dispose  of,  or  put  away 
any  false,  forged,  counterfeited,  or  altered  deed^  will,  testament, 
bond,  writing  obligatory,  bill  of  exchange,  promissory-note  for  pay- 
ment of  money,  endorsement'  or  assignment  of  any  bill  of  exchange 
or  promissory-note  for  payment  of  money,  acceptance  of  any  bill  of 
exchange,  acquittance  or  receipt  either  for  money  or  goods^  acconot- 
able  receipt  for  any  note,  bill,  or  other  security  for  payment  of 
money,  warrant  or  order  for  payment  of  money  or  delivery  of  goods, 
with  intention  to  defraud  any  person  or  persons,  body  or  bodies  poli- 
tick or  corporate,  knowing  the  same  to  be  false,  forged,  counterfeited, 
or  altered,  then  every  person  or  persons  so  offending,  and  being 
thereof  lawfully  convicted  according  to  the  due  course  of  law,  shall 
be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a  felon  without 
benefit  of  clergy :'  And  by  section  sixth  of  the  said  Statute  it  is 
enacted,  *  That  if  any  person  or  persons  shall,  firom  and  after  the  pas- 
sing of  this  Act,  purchase  or  receive  from  any  other  person  or  per- 
sons^ any  forged  or  counterfeited  bank-note,  bank-bill  of  exchange, 
bank  post-bill  or  blank  bank-note,  blank  bank-bill  of  exchange,  or 
blank  bank  post-bill,  knowing  the  same  to  be  forged  or  eounterfeited, 
or  shall  knowingly  or  wittingly  have  in  his,  her,  or  their  possession 
or  custody,  or  in  his,  her,  or  their  dwelling-house,  outhouse,  lodgings, 
or  apartments,  any  forged  or  counterfeited  bank-note,  bank  bill  of 
exchange,  or  bank  post-bill,  or  blank  bank-note,  blank  bank-biU  of 
exchange,  or  blank  bank  post-bill,  knowing  the  same  to  be  forged 
or  counterfeited  (without  lawful  excuse,  the  proof  whereof  shall  lie 
upon  the  person  accused),  every  person  or  persons  so  offending,  and 
being  thereof  convicted  according  to  law,  shall  be  adjudged  a  felon, 
and  shall  be  transported  for  a  term  of  fourteen  years :'  And  albeit^ 
by  an  Act  passed  in  the  second  and  third  years  of  the  reign  of  King 
William  the  Fourth,  chapter  123,  is  by  section  first,  inter  aUa^ 
enacted,  *■  That  where  any  person  shall,  after  the  passing  of  this  Act, 

*  be  convicted  in  Scotland  or  Ireland  of  any  offence  now  punishable 

*  with  death,  which  offence  shall  consist  wholly  or  in  part  of  forging 
'  or  altering  any  writing,  instrument,  matter,  or  thing  whatsoever,  or 
*'  of  offering,  uttering  or  disposing  of  any  writing,  instrument,  matter, 
'  or  thing  whatsoever,  knowing  the  same  to  be  forged  or  altered,  or 
'  of  felsely  personating  another,  then,  and  in  each  of  the  cases  aforesaid, 
'  the  person  so  convicted  of  any  such  offence  as  aferosaid,  or  of  pro* 

*  curing  or  aiding  or  assisting  in  the  commission  thereof,  shall  not 
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'  anfler  death,  or  have  aentenoe  of  death  awarded  against  him,  but    l*o.  71. 

vOOll 

'  shall  be  transported  beyond  the  seas  for  the  term  of  such  offender's     Henr/ 

*  life :'  and  albeit,  by  an  Act  passed  in  the  seventh  year  of  the  reign  6rea^z» 

of  King  William  the  Fourth,  and  the  first  year  of  the  reign  of  Queen 

Victoria,  chapter  eighty-four,  it  is  by  section  second  thereof  enacted,  ^'|fy  ^^^ 
that  so  much  of  the  said  lastly  hereinbefore  in  part  recited  Act  as  re-      1867. 
lates  to  the  punishment  of  persons  conyicted  of  offences  for  which  they   Forgery, 
are  liable  under  the  said  Act  to  be  transported  for  life  shall  be  re-       ^^* 
pealed,  and  it  is,  inter  atioj  enacted  *  That  from  and  after  passing  of 

*  this  Act  every  person  convicted  of  any  of  such  offences  shall  be  liable, 
'  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the 
'  term  of  the  natural  life  of  such  person,  or  for  any  term  not  less  than 
'  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
'  years,  nor  less  than  two  years  :'  and  albeit  by  the  laws  of  this  and 
of  every  other  well-governed  realm,  Forgery ;  as  also  the  wickedly, 
fraudulently,  and  feloniously  using  and  uttering,  as  genuine,  any  forged 
note  or  obligation  for  the  payment  of  money,  having  thereon  any 
forged  subscription,  and  knowing  the  same  to  be  forged,  are  crimes  of 
an  heinous  nature,  and  severely  punishable :  yet,  &c. 


The  minor  premises  of  the  indictment  set  forth— (1.) 
That  at  various  or  one  or  more  times  betwixt  the  1st 
day  of  January  and  the  15th  day  of  May  1866,  in  or 
near  the  house  or  other  premises  in  or  near  Hope 
Street,  Glasgow,  then  occupied  by  the  said  John  Henry 
Greatrex,  and  at  various  or  one  or  more  times  betwixt 
the  14th  day  of  May  and  the  4th  day  of  October  1866, 
in  or  near  the  premises  in  or  near  Sauchiehall  Street 
and  West  Campbell  Street,  Glasgow,  then  or  now  or 
lately  occupied  by  one  or  more  of  the  three  accused, 
they  did,  all  and  each  or  one  or  more  of  them,  wickedly, 
feloniously,  and  falsely  make,  forge,  or  counterfeit, 
or  cause  or  procure  to  be  wickedly,  feloniously,  and 
falsely  made,  forged,  or  counterfeited,  or  did  willingly 
act  or  assist  in  the  wickedly,  feloniously,  and  falsely 
making,  forging,  or  counterfeiting  1325  or  thereby 
notes  or  obligations  for  the  payment  of  money,  each  in 
imitation  of  or  purporting  to  be  a  note  or  obligation 
by  the  Union  Bank  of  Scotland  for  payment,  or  promis- 
ing payment  to  the  bearer  on  demand  of  one  pound, 
and  bearing  respectively  to  be  dated  '  1st  Nov.  1865,' 
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^j^'   and  did  wickedly  and  feloniously  forge  and  adhibit^  or 
Hemy    cause  or  procure  to  be  forged  and  adhibited^  to  each  of 
Mid  othcra.  said  notes   or  obligations^   the  subscriptions  'W.  C. 
^«*»cour^  <  Wyper/  '  Peter  Lamb/  or  similar  subscriptionsi  the 
,  1867.    said  subscription  '  W,  C.  Wyper '  being  placed  immedi- 
Porgerjr,  atcly  bcfore  the  letter  or  words  *  p.  accot./  and  the  said 
subscription  ^ Peter  Lamb'  being  pkced  immediately 
before  the  letters  or  words  '  p.  cashier/  on  said  notes  or 
obligations  respectively^  intending  such  subscriptions  to 
be  in  imitation  of,  and  to  pass  for  and  be  received  as  the 
genuine  subscriptions  respectively  of  William  Gaims 
Wyper,  then  and  now  or  lately  a  clerk  in  the  office  of 
the  Union  Bank  of  Scotland  in  or  near  Ingram  Street, 
Glasgow,  and  now  or  lately  residing  in  or  near  Si 
Vincent  Street  there,  and  of  Peter  Lamb,  then  and  now 
or  lately  a  clerk  in  said  office  of  said  bank,  and  residing 
in  or  near  Woodlands  Road,  Glasgow ;  and  this  all  and 
each  or  one  or  more  of  the  panels  did  with  intent  to  de- 
fraud the  firm  or  company  then  and  now  or  lately 
carrying  on  business  in  Glasgow  and  elsewhere  under 
the  name  or  designation  of  the  Union  Bank  of  Scotland, 
and  the  individual  partners  thereof,  or  some  one  or 
more  of  Her  Majest/s  lieges. 

The  panels  were  further  charged  (2.)  with  having 
had  in  their  possession,  without  lawful  excuse,  at  various 
times  during  the  month  of  June,  July,  August,  and 
September  1866,  in  the  house  in  Sauchiehall  Street  and 
West  Campbell  Street,  and  in  the  shop  or  store  in  West 
Campbell  Street  occupied  by  them,  1325  forged  or 
counterfeit  notes  each  in  imitation  of  or  purporting  to 
be  a  not«  of  the  Union  Bank  of  Scotland  for  payment 
of  one  pound.  Also,  (3.)  the  Grimshaws  were  accused 
of  having  had  in  their  possession  in  the  shop  in  High 
Street,  Dalkeith,  occupied  by  Dickson  and  Wilson,  shoe- 
makers, 33  forged  notes,  and  (4.)  at  the  Eskbank 
Station  of  the  North  British  Railway  1292  forged  notes 
similar  to  those  above  described.  The  indictment 
further  set  forth  16  different  charges  of  foi^ging  and 
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uttering  similar  notes  at  various  times  in  the  month  of  ^/^ ' 
October  1866,  to  different  parties  in  Dalkeith,  Glacigow,  ^^•"^ 
Greenock,   Stirling  and  Edinburgh,   of  all  of  which  >pd  othew. 
offences  the  panels,  or  one  or  more  of  them,  were  alleged  Highcoort, 
to  have  been  guilty.  mz. 

Maclean,  for  the  Grimshaws,  took  an  objection  to  'Fmgny^ 
the  relevancy  of  the  indictment,  on  the  ground  that  the 
first  section  of  the  Statute  was  not  applicable  to  the 
documents  which  were  alleged  in  the  minor  proposition 
to  have  been  forged.  He  argued  that  while  some  of  the 
terms  which  were  used  might  undoubtedly  be  strained 
to  mean  bank-notes  in  the  ordinary  sense  of  the  term, 
still  it  was  not  the  intention  of  the  Legislature  that 
this  section  of  the  Statute  should  apply  to  bank- 
notes. That  this  was  so  appeared  from  the  preamble  of 
the  Statute,  and  from  the  2d  and  6th  sections,  where 
bank-notes  were  called  by  a  proper  and  distinctive 
name.  He  did  not  dispute  that  forgery  had  been  rele- 
vantly charged  at  common  law. 

Brand,  for  Greatrex,  concurred  in  this  objection. 

The  SoucnoR- General  maintained  that  the  objection 
was  unfounded.  He  contended  that  the  word  promis- 
sory-note used  in  the  first  section  comprehended  an  in- 
strument of  the  kind  which  was  said  to  have  been 
forged  or  counterfeited  on  the  present  occasion.  It  was 
the  intention  of  the  legislature  by  this  A.ct  to  make 
provision  against  the  forgery  of  bank-notes  generaUy, 
and  whenever  they  found  a  forgery  of  bank-notes,  they 
found  something  which  wbh  a  contravention  of  the 
Statute.  He  further  maintained,  that  the  word  pro- 
missory-note was  understood  to  include  bank-notes  at 
the  time  this  Act  was  passed.  But  in  the  indictment 
now  under  consideration  they  had  not  used  the  word 
bank-note  as  descriptive  of  the  instrument  said  to  have 
been  forged. 

SooTF,  in  reply,  contended  that  a  bank-note  was  not 
a  promissory-note.  A  promissory-note  was  a  note  pro- 
mising to  pay  to  the  person  named  in  the  document. 
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^john     ^^^  second  section  put  it  beyond  doubt  that  the  first 
Henry    gection  was  not  meant  to  apply  to  bank  notes. 

Greatrex,  .        . 

and  others.     LoRD  CowAN  thought  the  objcction  wss  perfectly  jus- 
HighCourt,  tified  under  the  case  they  had  to  deal  with,  which  was 

May  9—1 1  .  "^  .... 

1B67.     one  of  great  importance  to  the  individuals  at  the  bar^ 


Forgery,  but  SO  far  as  he  himself  was  concerned,  he  had  no  doubt 
upon  the  subject.  He  did  not  find  in  the  libel  any- 
thing about  bank-notes  apart  from  their  being  notes 
promising  to  make  payment  of  money.  Had  it  been 
said  simply  that  so  many  bank-notes  were  the  subject- 
matter  of  the  different  charges  in  the  libel,  the  objection 
would  have  had  more  strength.  But  that  was  not  the 
case.  When  they  came  to  the  minor  propositions  they 
always  found  the  panels  charged  with  making  or  coun- 
terfeiting or  uttering  '  notes  or  obligations  for  the  pay- 
'  ment  of  money.'  It  was,  he  thought,  impossible  to  say 
that  the  description  in  the  minor  proposition  did  not 
come  within  the  terms  of  the  first  section  of  the  Act  of 
Parliament,  or  that  they  were  not  promissory-notes  for 
the  payment  of  money.  He  was  therefore  of  opinion 
that  the  objection  should  be  repelled. 

The  Lord  Justice-Clerk  and  Lord  Jerviswoode  con- 
curred ;  and  the  objection  was  accordingly  repelled. 

Counsel  for  the  prisoners  then  took  objection  to  the 
indictment  in  so  far  as  it  libelled  the  6th  section  of  the 
Act.     Since  the  Court  had  held  that  the  notes  referred 
to  in  the  indictment  answered  to  the  description  of  pro- 
missory-notes for  the  payment  of  money,  and  were  not 
bank-notes,  they  could  not  be  included  in  the  6th  sec- 
tion, which  referred  exclusively  to  bank-notes  or  bank* 
^    bills.     Further,  the  bank-notes  referred  to  in  the  6th 
section  were  exclusively  notes  of  the  Bank  of  England. 
The  SoLicrroR-GENBRAL  replied,  maintaining  that  the 
objection  was  altogether  groundless ;  but  on  a  sugges- 
tion from  the  Courts  he  withdrew  the  section  from  the 
indictment. 

The  panels  then  pleaded  not  guilty,  and  the  case 
went  to  trial. 
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After  a  protracted  trial  the  following  verdict  was  re-    'j^^' 
turned  : — ^The  jury  unanimously  find  the  panels  guilty    H«n»y 
as  libelled ;  except  as  regards  the  Gth^  Sth,  9th^  12th^  and  otben. 
16th,  17th,  20th,  and  2l8t  charges  (on  which  no  evi- HiRhCoort, 
dence  had  been  led),  as  to  which  find   the  libel   not     1857. 

proven.  Forgery, 

The  verdict  having  been  recorded,  the  Solicitor- 
General  moved  for  sentence,  when 

Brand,  on  behalf  of  the  prisoner  Greatrex,  submitted 
that  their  Lordships  could  not  under  the  statutory 
charge  pronounce  any  sentence  other  than  one  of  im- 
prisonment. By  the  Act  of  Geo.  III.  the  sentence  for  the 
crime  of  forgery  was  that  of  death.  By  the  Act  2d  and  3d 
William  lY.  cap.  123,  sect.  1,  the  punishment  of  death 
was  abolished,  and  transportation  for  life  substituted  ; 
and  by  the  Act  7th  William  IV.  and  1  Vict.  c.  84,  the 
punishment  was  changed  to  transportadon  for  not  less 
than  seven  years,  or  imprisonment  for  not  more  than 
four  or  less  than  two  years,  in  the  discretion  of  the 
Court.  These  three  Statutes  were  quoted  in  the  libel  ; 
but  the  Act  20th  and  21st  Vict.  c.  3,  followed,  and  sub- 
stituted penal  servitude  in  lieu  of  transportation ;  and 
he  had  to  submit  that,  as  that  Act  had  not  been  founded 
upon  in  the  indictment,  and  as  the  punishment  under  the 
Acts  set  forth  had  been  abolished,  the  Court  could  not 
inflict  a  sentence  other  than  one  of  imprisonment  of 
not  more  than  four  nor  less  than  two  years.  Reference 
was  made  in  support  of  the  contention  to  the  cases  of 
James  Martin^  High  Court,  Nov.  16,  1835,  Swinton, 
Vol.  i.  p.  1 ;  and  John  Nellis  or  Neillus,  High  Court, 
May  20,  1861,  Irvine,  vol.  iv.  p.  50. 

Lord  Cowan  thought  the  objection  now  raised  was 
bad.  They  had  a  statute  quoted  which  declared  that 
the  punishment  of  the  offence  of  which  these  parties 
had  been  convicted  was  transportation  for  the  period  of 
a  man's  life,  or  any  shorter  time  not  less  than  seven 
years.  Then  they  had  a  statute  substituting  penal  ser- 
vitude for  transportation, — viz.,  the  Act  20th  and  21st 
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^jo^'    Victoria.      By  that  statute  transportation  was  done 
GrM^  away  with  ;  but  the  legislature  did  not  leave  matters  in 
and  others,  such  a  predicament^  that^  because  transportation  could 
S'*'*?"^^  1^0  longer  be  the  sentence,  therefore  their  should  not 
1867.     be  some  punishment  severer  than  imprisonment  awarded 
Forgery,  to   offcuders  formerly  liable  to   transportation.     His 
Lordship  quoted  the  6th  section  of  the  statute^  which 
sets  forth  that  '  where  in  any  enactment  now  in  force, 
'  in  which  the  expression  ''  any  crime  punishable  with 
'  transportation/'  or  any  expression  of  the  like  import 
^  is  used,  that  enactment  shall  be  construed  and  take 
'  effect  as  applicable  also  to  any  crime  punishable  with 
'  penal  servitude.'    He  was  therefore  of  opinion  that 
when  a  man  was  convicted  under  a  statute  which  de- 
clared the  punishment  to  be  transportation,  they  had 
power  under  the  20th  and  21st  Vict.  c.  3,  to  pass  sen- 
tence  of  penal  servitude,  without  the  last-mentioned 
Act  being  set  forth  in  the  indictment,  which  he  held 
was  altogether  unnecessary. 

The  LoBD  Justice-Clebk  and  Lord  Jebviswoode  con- 
curred, and  the  objection  was  repelled. 

The  panel  Greatrex  was  sentenced  to  penal  servitude 
for  twenty^  years,  and  the  panels  Sewell  Grimshaw  and 
Thomaa  Grimshaw  to  penal  s^:vitude  for  fifteen  years. 


1867. 


Present, 
^^^j^»  The  Lord  Justice-General, 

Tub  Lobd  Justice^Clbbk, 

LOBDB  CoWANy  AbDIULLAN,  NeAVBSi  AMD  JeBYIBWOODI. 

[Full  Bench]. 
Henbt  Hallidat,  Suspender — W,  N.  McLaren* 

AGArasT 
Jaxbb  Dumcak  Batuqate,  Respondent — A.  R.  Ciarh — TT.  A.  Brown. 

SusPBHSXOM — Jubisdiction-^Statute  20th  and  2l8T  Vict.  c.  148. 
(Tweed  Fisberies  Act,  1857.)  —  27tr   and  28th  Vict.  c.  53. 
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(Sommary  Prooedore  Act,  1864.) — Sheriff — Record  of  Eti- 
PBI9CB — EzFKM8E8.— Held  (!•)  That  a  contrayentioii  of  the  Tweed 
Fisheries  Act,  1857,  was  competently  prosecuted  under  the  pro- 
cedure prescribed  by  the  Summary  Plrocednre  Act.  (2.)  That  the 
Summary  Procedure  Act  does  not  take  away  the  right  of  appeal 
prescribed  by  the  96ih  section  of  the  Tweed  Fisheries  Act.  (3.) 
That  when  a  prosecution  under  a  Statute  which  provides  for  a  note 
of  the  eyidence  being  taken  and  for  reyiew  is  brought  in  terms  of 
the  Summary  Procedure  Act,  the  Sheriff  is  not  entitled  to  refuse  to 
take  such  note  in  terms  of  section  16  of  the  latter  Act ;  and  the  adop- 
tion of  the  procedure  prescribed  by  the  Procedure  Act,  in  a  pro- 
secution under  the  Tweed  Fisheries  Act,  does  not  extend  the 
jurisdiction  of  the  Sheriff  contrary  to  section  27  th  of  the  former  Act : 
but  suspension  of  a  oonyiction  obtained  under  said  prosecution  re- 
fused, as  it  was  not  ayerred  that  the  suspender  had  asked  the 
Sheriff  to  keep  a  note  of  the  eyidence  with  a  view  to  exercise  his 
right  of  appeal  under  the  Tweed  Fisheries  Act.  (4.)  Expenses 
awarded  to  neither  party,  the  case  being  a  first  and  a  trial  one, 
and  one  attended  with  difficulty. 

This  was  a  suspension  of  a  conviction  obtained  at  the  g^^^' 
instance  of  the  Respondent  as  Procurator-fiscal  of  the  Bathgate. ' 
Sheri£f  Court  at  Peebles,  upon  a  petition  and  complaint  iiyhConrt, 
whereby  the  suspender  was  charged  with  contravention     i867.' 
of  the  20th  and  21st  Vict.  c.  148,  section  68  (Tweed  s^^^^n 
Fisheries  Act  1857)— 

In  80  FAB  AS,  upon  the  24th  day  of  December  1866|  or  about  that 
time,  the  said  Henry  Halliday  did  enter  or  was  found  on  or  near  the 
north  bank  of  the  river  Tweed,  at  that  part  thereof  which  is  at  or 
near  the  foot  of  the  narrow  point  of  land,  which  divides  the  Tail  Dam 
of  the  manufactories  at  Walkerbum  from  said  river,  and  situated  in 
the  perish  of  Innerleithen,  and  county  of  Peebles,  with  intent  illegally 
to  take  or  kill  salmon,  whereby  the  said  Henry  Halliday  is  liable  to 
a  penalty  not  exceeding  five  pounds,  and,  faiUng  payment  of  said 
penalty,  the  said  Henry  Halliday  is  liable,  this  being  his  second  of- 
fence,  to  be  committed  to  prison,  there  to  remain  without  bail  for  any 
period  not  exceeding  three  months. 

The  complaint  bears  to  have  been  presented  under 
the  forms  prescribed  by  the  Summary  Procedure  Act, 
27th  and  28th  Vict  c.  63,  and  the  following  procedure 
bears  to  have  taken  place  : — 
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No.  72.  «  At  Peebles,  the  25th  day  of  December  1866,  the  Sheriff  Clerk 
^thttte?  *  Depute  grants  warrant  to  officers  of  Court  to  serve  a  copy  of  the 
HighCourt  *  foregoing  complaint  and  of  the  deliyerance  upon  Henry  Hallidayi 

June  1,    <  Respondent,  and  to  cite  him  to  appear  personally  to  answer  thereto, 

^^^^\     »  at  the  ordinary  Sheriff  Court  House,  County  Buildings,  Peebles, 

SaspeDsion  ^  ^^^  ^j^^  gg^j^  ^^^  ^£  December  current,  at  10  o'clock  forenoon, 

<  with  certification;  and  also  to  cite  witnesses  or  havers   for  both 
*  parties  for  all  diets  in  the  cause. 

(Signed)        Robkbt  Stielikg,  Sh.  Ck.  DepJ 


I 


*  At  Peebles,  the  28th  day  of  December  1866,  in  the  presence  oi 
Arthur  Burnett,  Esquire,  Sheriff-substitute  of  the  county  of  Peebles, 

*  present  the  Procurator-fiscal,  appeared  the  said  Henry   Halliday 

*  complained  against,  and  the  complaint  being  read  over  to  him,  he 

*  answers  that  he  is  not  guilty. 

(Signed)        Henbt  Hallidat. 
Arthur  Burmbtt.' 


I 


^  At  Peebles,  the  28th  day  of  December  1866,  in  the  presence  of 
Arthur  Burnett,  Esquire,  Sheriff-substitute  of  the  county  of  Peebles, 
appeared  the  said  Henry  fialliday,  complained  against.  The  wit- 
nesses aftemamed,  were  examined  in  support  of  the  complaint.' 

Here  follow  the  names  and  signatures  of  witnesses. 


*  At  Peebles,  the  28th  day  of  December  1866  years,  the  Sheriff- 

*  substitute,  in  respect  of  the  evidence  adduced,  convicts  the  said  Henry 
^  Halliday  of  the  contravention  charged  against  him,  and  therefore  ad- 

*  judges  him  to  forfeit  and  pay  the  sum  of  five  pounds  of  penalty, 
'  with  the  sum  of  two  pounds  six  shillings  and  ninepenoe  of 
'  expenses,  and  in  default  of  immediate  payment  thereof  adjudges  him 
'  to  be  imprisoned  in  the  prison  of  Peebles  for  the  period  of  three 
'  months  from  the  date  of  imprisonment,  unless  the  said  sums  shall  be 

*  sooner  paid,  and  grants  warrants  to  officers  of  Court  to  apprehend 
'  and  convey  him  to  said  prison,  and  to  the  keeper  thereof  to  detain 
'  him  accordingly. 

(Signed)         Artuur  Blknett.' 
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The  case  was  called  and  partly  heard  upon  the  11th  ^25^^^% 
day  of  March  1867,  when  the  Court  superseded  consider-  Bathgate.' 
ation  of  it  on  account  of  the  general  importance  of  the  HighCourt, 
question  raised,  and  in  order  that  it  might  be  heard  be-     1867/ 

fore  a  full  Bench.  Suspension. 

At  next  calling,  upon  27th  May  1867,  parties  were 
fully  heard.     The  grounds  principally  depended  on  for    • 
the  suspender  setting  aside  the  conviction  are  contained 
in  suspender's  second  plea  in  law,  which  is  fully  set 
forth  in  the  judgment  of  the  Court  at  p.  389. 

W.  N.  M'Laren,  for  the  suspender,  objected  to  the 
procedure  taken  before  the  SheriflFas  defective  in  form. 
This  is  a  prosecution  for  an  oJSfence  under  the  68th  section 
of  the  Tweed  Fisheries  Act.  By  section  82d  of  that  Act 
it  is  provided  that  warrants  of  citation  upon  com- 
plaints under  the  Act  are  to  be  signed  by  '  the  Sheriff 
'  or  Justice  or  Justices  having  jurisdiction  where  the 
^  offence  is  committed  ;'  and  the  Act  declares  also  that 
prosecutions  must  proceed  upon  induciad  of  not  less  than 
six  free  days.  But  in  consequence  of  the  provisions  of  the 
Summary  Procedure  Act  having  been  adopted  the 
warrant  of  citation  is,  in  terms  of  the  provisions  in  sec- 
tions 6th  and  21st  thereof,  signed  by  the  Sheriff  Clerk 
instead  of  by  the  Sheriff  or  '  Justice  or  Justices '  as  pre- 
scribed by  the  Tweed  Fisheries  Act.  And  it  proceeds 
also  upon  inducisB  of  three  days,  in  terms  of  the  former 
and  contrary  to  the  provisions  of  the  latter  Act. 

The  Summary  Procedure  Act  is  not  indiscriminately 
applicable  to  all  cases  that  can  be  tried  summarily.  The 
27th  section  of  the  Act  provides  that '  Nothing  in  this 
'  Act  contained  shall  confer  or  be  construed  to  confer 
'  upon  any  Sheriff,  Justices  or  Justice,  or  Magistrate  act- 
'  ing  under  the  authority  of  this  Act  any  other  or  more 
'  extensive  jurisdiction  in  relation  to  any  matter  which 
'  may  be  made  the  subject  of  complaint.'  This  qualifies 
the  provision  in  section  3d  of  the  Act.  (See  p.  889).  The 
effect  of  keeping  no  note  of  the  evidence  is  to  make  the 
judgment  of  the  Sheriff  final,  and  by  taking  away  the 

VOL.  V.  2  b 
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iwfidi^  V  "S^*  ^^  appeal,  which  it  necessarily  does,  to  extend  his 
B**hg*te>  jurisdiction,  which  the  27th  section  enacts  shall  not  be 
^^^^•done.  By  adopting  the  Summary  Procedure  Act 
^8^7/  therefore,  the  Sheriff  was  thereby  assuming  a  different 
SoBpennon  and  a  more  extensive  jurisdiction  in  relation  to  the  sub- 
ject of  this  complaint,  contrary  to  section  27th. 

It  is  true  by  the  16th  section  of  the  Summary  Pro- 
cedure Act,  it  is  not  necessary  to  keep  a  note  of  the 
evidence : — and  no  doubt  in  terms  of  section  3rd  of  that 
Act,  the  complaint,  so  far  as  regards  that  section,  was 
competently  brought  under  its  authority.  But  then 
by  section  96th  of  the  Tweed  Fisheries  Act,  provision  is 
made  for  appeal  on  the  merits ;  and  it  is  a  condition  of 
the  jurisdiction  conferred  by  that  latter  Act  that  there 
should  be  no  defect  in  form.  By  proceeding  therefore 
under  the  Summary  Ehx>cedure  Act  the  suspender  is 
deprived  of  his  right  of  appeal,  and  the  Sheriff  has  as- 
sumed finality  of  judgment  in  a  case  where  there  was 
express  provision  for  review  by  the  Circuit  Court.  He 
thereby  extended  his  jurisdiction  and  assumed  another 
and  a  different  jurisdiction,  contrary  to  the  provisions 
in  section  27  of  the  Summary  Procedure  Act.  The 
effect  of  that  section  is  to  save  the  right  of  appeal  con- 
ferred by  the  Tweed  Fisheries  Act,  and  must  be  avail- 
able to  the  suspender  to  quash  the  conviction. 

A.  R.  Clark  and  Brown  for  the  respondent : — ^There 
is  no  inconsistency  between  the  27th  section  and  these 
preceding  clauses.  To  say  that  the  jurisdiction  of  the 
Sheriff  is  extended  because  it  is  made  final  is  to  misap- 
ply the  term  ;  and  the  word  other  in  the  27th  section 
will  not  support  the  complainer's  argument.  It  only 
means  that  the  Summary  Procedure  Act  is  not  to  con- 
fer on  any  Magistrate  a  power  to  deal  with  offences  of 
which  he  had  not  previous  cognizance  under  a  particular 
Act.  There  being  thus  no  inconsistency  between  the 
27th  and  the  previous  sections  of  the  statute  the  con- 
struction put  upon  the  16th  section  must  rule  the  ques- 
tion.    In  the  case  of  Gardner  v.  Dymock,  though  the 
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point  in  that  case  was  not  expressly  decided^  Lords  ^^^  ^ 
Gowan^  Deas^  and  Ardmillan  said  the  section  was  to  be  Bftthgate. 
read  as  dispensing  with  a  note  of  the  evidence  absolutely.  ^^^^ 
If  that  was  the  true  construction^  the  result  really  was     1867/ 
that  the  necessity  to  record  the  evidence  under  the  Saspenflioii 
Tweed  Eisheiies  Act  no  longer  existed,  the  l^islature 
having  said  so,  and  the  maxim  being  that  the  legislature 
can  do  no  wrong.    But  it  is  not  necessary  to  take  this 
extreme  construction  of  the  statute.      The  16  th  section 
only  says  that  '  it  shall  not  be  necessary '  to  record  or 
preserve  a  note  of  the  evidence  adduced  ;  it  does  not  say 
that  it  shall  be  absolutely  dispensed  with.   But  the  corn- 
plainer  has  nowhere  said  that  he  asked  the  Sheriff  to 
take  a  note  of  the  evidence  in  virtue  of  the  93d  section  of 
the  Tweed  Fisheries  Act,  and  was  refused,  and  therefore 
he  has  set  forth  no  relative  ground  of  complaint.  And  it 
is  no  part  of  the  respondent's  argument  to  maintain  that 
the  Summary  Procedure  Act  takes  away  the  right  of  ap- 
peal conferred  by  the  Tweed  Fisheries  Act — Gardner  v. 
Djfmock,  High  Court,  Jan.  9,  1865,  Irvine,  vol.  v. 
pp.  19  and  26  ;  Oldham  v.  Bathgate,  Jedburgh  Spring 

Circuit,  1865.» 

*SOUTH   CIRCUIT. 
JEDBURGH. 

Judgn    LoBW  Ajuimiujlx  ahd  JnTUwooDi. 
BfATiHKW  Oldham,  AppeUaat— JE>.  Maokefui$. 

AQAIKBT 

Jambi  D.  Batboat!,  Bei^oDdeiit— TT.  A.  JSrowii. 

Shxbivv — Nona  ov  Etidbnci — Summabt  Pbocbduei  Act.  1864,  20tb  and  21st 
VicfT.  c.  148— (The  Tweed  Fiaheries  Act). 

In  a  prosecution  for  a  oontrayention  of  the  Tweed  Fisheries  Act, 
conducted  in  terms  of  the  Summary  Procedure  Act — Held,  That  the 
prorisions  contained  in  the  Summary  Procedure  Act  dispense  with 
the  necessity  for  taking  a  note  of  the  eyidence,  as  provided  for  in  the 
Tweed  Fisheries  Act ;  and  the  Sheriff  may  in  terms  of  the  former  Act 
refuse  a  motion  that  the  evidence  be  recorded  in  order  to  preserve  the 
right  of  appeal  provided  for  in  sections  93  and  96  of  the  latter  Act. 

The  Respondent  as  Procurator-Fiscal  of  the  Sheriff  Court  of  the 
County  of  Peebles,  presented  a  complaint  against  the  Appellant 
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lujKdiy*.     "^^  IjObs)  Justice-General. — This  suspension  came 

^^8^^-  before  the  Court  for  the  first  time  upon  the  11th  March 

^'1^1^*'  last,  when  there  were  only  three  Judges  on  the  Bench ; 

^^^^-    and  it  appeared  to  several  of  my  brethren  then  present 

SaBpension 

charging  bim  with  a  coutravention  of  the  Tweed  Fisheries  Act,  1857, 
which  offence  that  Act  declared  was  to  he  tried  BQmmarily. 

In  so  fab  as,  on  the  evening  of  Sundfty  the  ISth,  or  morning  of  Monday  the 
19th  day  of  September  1864,  or  aboat  that  time,  at  or  near  the  dose,  or  wynd, 
leading  to  Tweed  Green,  commonly  called  the  School  Wynd,  and  ntoated  in  the 
palish  and  county  aforesaid,  being  within  five  miles  of  the  river,  the  said  Matthew 
Oldham  not  being  an  owner  or  ooenpier  of  a  Fishery  in  the  river  ;  or  otherwise  en- 
titled to  fish  for  sahnon  therein,  or  having  an  exclusive  right  of  fishing  for  sahnon 
in  any  fishery  beyond  the  river,  or  having  license  under  the  hand  of  the  derk  to 
have  in  his  possession  within  five  miles  from  the  river,  any  net  or  engine  of  the 
.  description  of  those  used  for  taking  or  killing  salmon,  except  for  the  puposs  of 
manufacturing,  or  selling,  or  repairing  the  same  for  the  owner  or  occupier  of  a 
fishery,  had  illegally  and  in  contravention  of  the  50th  section  of  sud  redted  Act, 
in  his  possession  a  net  of  the  description  of  those  used  for  taking  or  killing  salmon, 
whereby  the  said  Matthew  Oldham  is  liable  to  a  penalty  not  exceeding  £20,  and 
the  forfeiture  of  siud  net,  &c. 

The  petition  and  complaint  was  presented  in  terms  of  the  Summary 
Procedure  Act,  and  the  Appellant,  the  Respondent  therein^  appeared 
before  the  Sheriff  in  terms  of  the  citation  upon  the  7th  day  of  October 
1864,  and  objected^  inter  alia^  that  the  petition  and  complaint  was 
brought  under  the  Summary  Procedure  Act,  and  that  thereby  he  was 
deprived  of  the  right  to  have  the  evidence  taken  down  in  writing  con- 
ferred upon  him  by  the  93rd  section  of  the  Tweed  Fisheries  Act,  1857, 
and  of  the  right  of  appeal  conferred  by  the  96th  section  of  that  Act. 
The  appellant  also  moved  the  Sheriff  to  take  down  or  cause  to  be 
taken  down,  the  evidence  to  be  adduced.  The  Sheriff  refused  the 
motion  and  found  that  the  Summary  Procedure  Act  rendered  such  un- 
necessary. Thereafter  evidence  was  adduced,  and  a  record  made  np  in 
terms  of  the  Summary  Procedure  Act,  and  the  appellant  was  convicted 
and  fined  in  the  sum  of  £1,  Is.,  with  £1,  Ids.  of  costs,  and  in  defiiult 
of  payment  within  fourteen  days,  imprisonment. 

Against  this  conviction  and  sentence  the  appeal  was  presented  to 
the  Jedburgh  Spring  Circuit,  heard  upon  4th  May  1865. 

D.  Mackenzie  for  the  appellant. — ^The  above  defence  ought  to  have 
been  sustained*  The  Sheriff  was  bound  to  record  the  evidence  taken 
at  the  trial,  in  order  that  the  same  might  be  laid  before  this  Court  on 
appeal. 

The  Court  dismissed  the  appeal  and  affirmed  the  judgment  appealed 
from,  with  eight  guineas  of  modified  expenses. 

jAMn  Bbu.,  8.B.C.i-Aitat 
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that  it  raised  a  question  of  such  general  application  un-  i^Judl^*© 
der  the  Summary  Procedure  Act^  and  at  the  same  time  Bathgate. 
of  such  importance,  that  it  was  desirahle  to  have  it  HighCourt. 
settled  by  a  judgment  of  the  whole  Court     In  conse-     i«67/ 
quence  of  this  we  had  a  very  full  and  able  aigument  Siup«Bsioii 
last  week  ;  and  upon  the  consideration  of  that  argument 
the  Court  have  formed  an  opinion,  which  they  have  re- 
quested me  to  express. 

The  prosecution,  which  issued  in  the  conviction 
sought  to  be  suspended,  was  a  prosecution  for  an  offence 
committed  in  contravention  of  the  20  th  and  2l8t  Vict. 
c  148,  (the  Tweed  Fisheries  Act)  ;  but  the  prosecution 
was  conducted  under  the  provisions  of  27th  and  28th 
Yict.  c.  53  (the  Summary  Procedure  Act)  ;  and  the 
main  ground  of  suspension,  indeed  the  only  one  that  was 
seriously  relied  on  by  the  suspender,  or  appeared  to  the 
Court  to  be  of  any  importance,  is  expressed  in  the 
second  plea  in  law  in  the  Bill  of  Suspension  : — '  It  is 
'incompetent  and  illegal  to  apply  the  forms  of  the 

*  Summary  Procedure  Act  to  cases,  where  to  do  so  would 

*  amount  to  an  excess  of  the  Judge's  prior  jurisdiction  ; 

*  and  the  case  in  question  being  a  case  of  that  class,  the 
'  respondent  in  adopting  the  forms  of  the  Summary  Pro- 

*  eedure  Act,  acted  wrongously  ;  and  therefore  the  pre- 
'  tended  conviction  falls  to  be  quashed  and  set  aside/ 

The  ground  upon  which  that  plea  is  maintained  is,  that 
altiiough  according  to  the  letter  of  the  3d  section  of  the 
Summary  Procedure  Act,  the  present  is  a  case  to  which 
the  provisions  of  that  Act  may  be  applied  ;  yet,  by 
force  of  other  sections  of  the  same  Statute  its  application 
is  virtually  excluded.  The  3d  section  of  the  Statute  pro* 
vides  that  the  provisions  of  this  Act  may  be  applied  to 
'  All  proceedings  to  be  taken  before  any  Sheriff,  Justices 
'  or  Justice,  or  Magistrate  in  Scotland,  for  the  proi^ecu- 
'  tion  of  any  person  who  has  committed,  or  is  charged 
'  with  having  committed  any  offence  or  act  for 
'  which  under  the  provisions  of  any  Act  of  Parlia- 
'  ment  he  is  liable  upon  summary  conviction  before  any 
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ftouday'v  '  Sheriflf,  Magistrate,  Justices]  or  Justice,  to  be  impri- 
Baihgate,'  <  goncd,  OF  fined,   or  otherwise  punished,  or  to  be 

^^M 1^ '  ^'^^^  ^^  d^  ^r  perform  any  act,  and  to  be  im- 
'««'     '  prisoned  in  default  of  performance/ 


1867. 


Saq>«»>o».  There  can  be  no  doubt  at  all  that  a  prosecution  un- 
der the  Tweed  Fisheries  Act  is  such  a  proceeding  as  is 
thus  described.  It  is  a  case  coming  under  the  description 
'  of  a  proceeding  before  a  Sheriff  for  a  prosecution  for  an 
'  offence  for  which  the  person  complained  against  is 
*  liable  upon  summary  conviction  to  be  imprisoned  or 
'  fined,  or  otherwise  punished,  or  to  be  ordered  to  do 
'  or  perform  any  Act,  and  to  be  imprisoned  in  de&uU 
'  of  performance/ 

But  then  the  complainer  says  that  the  27th  section 
derogates  from  the  effect  of  this  3d  section  in  such  a 
case  as  the  present.    The  27th  section  provides  that 
Nothing  in  this  Act  contained  shall  confer  or  be  con- 
strued to  confer  upon  any  sheriff,  justices  or  justice, 
or  magistrate  acting  under  the  authority  of  this  Act 
any  other  or  more  extensive  jurisdiction  in  relation  to 
any  matter    which    may  be  made  the  subject  of 
complaint,  than  is  or  shall  be  vested  in  such  sheriff, 
justices  or  justice,  or  magistrate,  at  CJommon  Law,  or 
under  any  Act  of  Parliament,  empowering  them,  or 
any  of  them,  to  take  cognizance  of  such  matter  of 
complaint ;  nor  shall  anything  in  this  Act  contained 
affect  any  right  to  sue  by  way  of  ordinary  action 
in  the  Court  of  Session  or  Sheriff-court  in  Scotland  for 
the  recovery  of  any  penalty  or  forfeiture,  save  and  ex- 
cept as  to  the  right  of  suing  for  such  penalty  or  for- 
feiture, in  the  Sheriff  Small  Debt  Court  in  the  form 
provided  in  the  fourth-recited  Act/ 
Now,  undoubtedly,  if  the  application  of  the  Summary 
Procedure  Act  to  a  proceeding  which  would  fall  within 
the  letter  of  the  3rd  section  of  the  statute,  in  any  of  its 
branches,  would  have  clearly  the  effect  of  coliferring 
upon  any  sheriff  or  justice,  or  of  requiring  the  exerdse 
by  him  of  another  or  more  extensive  jurisdiction  in  re- 
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lotion  to  the  matter  of  the  complaint,  there  will  be  an  ni^Jy^, 
entire  inconsistency  between  the  two  sections  of  the  Act  P**''g^' 
of  Parliament  as  applicable  to  the  particular  case  ;  and  ^Jf^J'Jf*' 
we  should  require  to  determine  which  of  them  must    ^^^7* 
prevail,  tiie  general  rule  in  such  a  case  being,  of  course^  ^'^■p*^®" 
that  the  latter  section  expresses  the  last  mind  of  the  l^is- 
lature.      But    whether    that  rule  of  construction  is 
appUcable  or  necessary  in  the  present  case,  is  the  im- 
portant consideration  with  which  we  have  now  to 
deal.     The  manner  in  which  the  complainer  says,  that 
the  application  of  the  Summary  Procedure  Act  to  such 
a  prosecution  as  this,  will  have  the  effect  of  conferring 
on  the  sheriff  or  justice  another  or  more  extensive  juris- 
diction  in  relation  to  the  matter  of  complaint  than  he 
possesses  under  the  Tweed  Fisheries  Act,  may  be  shortly 
expressed  as  consisting  in  this — that  whereas  by  the 
Tweed  Fisheries  Act  a  person  convicted  of  an  offence  in 
contravention  of  the  Act  is  entitled  to  have  his  appeal 
from  the  Sheriff  to  the  Circuit  Court  of  Justiciary,  and 
from  the  justices  in  Petty  Sessions  to  the  justices  in 
Quarter  Sessions ;  and  whereas  that  appeal  embraces  not 
merely  matters  of  competency  and  form,  but  the  entire 
merits  of  the  case,  the  effect  of  proceeding  under  the 
Summary  Procedure  Act  is  to  deprive  him,  in  whole  or 
in  part,  of  that  right  of  appeal.    If  in  that  contention 
the  complainer  be  well  founded,  it  certainly  raises  a 
very  important  and  a  very  difficult  question  under  the 
construction  of  the  27th  section  of  the  Summary  Pro- 
cedure Act — ^the  question  being  whether,  if  the  effect 
of  applying  the  provisions  of  the  Summary  Procedure 
Act  be  to  take  away  the  right  of  appeal,  in  whole  or  in 
part,  which  is  given  by  the  Tweed  Fisheries  Act,  that 
would  be  in  effect  conferring  another  or  more  exten- 
sive jurisdiction,  in  relation  to  the  matter  complained 
of,  upon  the  Sheriff  or  Justices.     But  there  is  a  pre- 
liminary question  to  be  considered — whether  the  com- 
plainer is  well  founded,  in  his  contention  that  such  is  the 
effect  of  applying  the  provisions  of  the  Summary  Pro- 
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uUjjJ?*^  cedure  Act  to  such  a  prosecution  ?  Is  the  effect  of 
^^g*^'  taking  the  proceeding  under  the  Summary  Procedure 
^UT0 1^  Act,  to  take  away  the  right  of  appeal  from  the  party 
^^7.  convicted,  either  in  whole  or  in  part  ?  It  must  be  ob- 
^"■P*'*""*^  served  that  under  the  Tweed  Fisheries  Act  the  right  of 
appeal  is  given  in  very  express  terms ;  and  it  is  not  im- 
material to  notice  that  that  Act  applies  both  to  Scotland 
and  to  England  ;  and  certainly,  if  the  fact  of  instituting 
the  prosecution  for  an  offence  against  the  Act,  under 
the  authority  and  according  to  the  forms  of  the  Sum- 
mary Procedure  Act,  which  is  a  purely  Scotch  Act,  were 
to  have  the  effect  of  taking  away  the  right  of  appeal, 
the  result  would  be  very  singular ;  because,  whereas  the 
Tweed  Fisheries  Act  contemplates  that  there  shall  be  a 
right  of  appeal  to  a  person  convicted,  whether  upon  the 
English  or  Scotch  side  of  the  river,  this  would  enable 
the  prosecutor  in  Scotland  to  take  away  the  right  of 
appeal  from  the  party  convicted,  while  it  would  remam 
to  him  in  England.  The  important  clauses  of  the 
Tweed  Fisheries  Act,  as  applicable  to  the  present 
question,  begin  with  the  93d,  and  embrace  the  93d,  the 
94th,  the  96th,  the  97th,  and  the  98th.  The  93d  pro- 
vides for  the  form  of  proceeding,  and  I  shall  have  occa- 
sion to  say  a  word  about  that  section  more  particularly 
immediately.  The  94  th  provides  that  proceedings  shall 
not  be  quashed  for  want  of  form.  The  96th  provides — 
'  It  shall  be  lawful  for  the  complainer,  or  for  any  party 
'  charged,  to  appeal  against  any  adjudication  or  convic- 
'  tion  pronounced  by  any  sheriff  or  justice  or  justices  in 
'  Scotland,  with  respect  to  any  'complaint  or  penalty  or 
'  forfeiture  under  the  provisions  of  this  Act,  by  which 
'  he  thinks  himself  aggrieved  ;  and  in  case  such  adjudi- 
'  cation  or  conviction  shall  be  pronounced  by  any  sheriff, 
'  the  appeal  therefrom  shall  be  made  to  the  next  Circuit 
'  Court  of  Justiciary  in  the  manner  and  by  and  under 
'  the  rules,  limitations,  conditions,  and  restrictions  con- 
^  tained  in  the  Act  passed  in  the  twentieth  year  of  the 
'  reign  of  His  Majesty  King  George  the  Second  for 
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taking  away^  and  abolishing  Heritable  Jurisdictions  ^^Jji^^'  ^ 
in  Scotland  ;  and  in  case  such  adjudication  or  con  vie-  Bathgate 
tion  shall  be  pronounced  by  any  justice  or  justices,  the  Higha)urt. 
appeal  therefrom  shall  be  made  to  the  next  general,     3867. 
stated  or  adjourned,  meeting  of  the  justices  of  the  Saspensiun 
county,  burgh,  or  place,  for  which  such  justice  or  jus- 
tices shall  act,  in  Quarter  Sessions  assembled,  but  no 
such  appeal  to  the  Quarter  Sessions  shall  be  entertained 
unless  it  be  made  within  four  months  next  after  the  pro- 
nouncing of  such  adjudication  or  conviction,  nor  unless 
ten  days'  notice  in  writing  of  such  appeal,  stating  the 
nature  and  grounds  thereof,  be  given  to  the  party  against 
whom  the  appeal  shall  be  brought :  provided  that  with 
every  such  appeal  against  the  adjudication  or  conviction 
pronounced  by  any  sheriff  or  justice  or  justices  a  bond  of 
caution  for  the  payment  of  any  penalty  or  costs  which 
may  have  been  awarded  against  the  appellant  by  the  ad- 
judication or  conviction  appealed  from,  together  with 
the  costs  of  the  appeal,  shall  be  lodged  with  the  sheriff- 
clerk  or  clerk  of  the  peace,  and  the  sufficiency  of  the 
cautioner  in  such  bond  shall  be  judged  of  and  deter- 
mined by  the  sheriff-clerk  or  clerk  of  the  peace,  as  the 
case  may  be  ;  and  it  shall  not  be  competent  to  appeal 
from  or  bring  any  adjudication  or  conviction  pro- 
nounced by  any  sheriff  or  justice  or  justices  acting 
under  this  Act  under  review  in  any  other  way  than 
as  herein  provided  ;  and  the  decisions  of  the  Circuit 
Court  of  Justiciary  and  of  the  Justices  in   Quarter 
Sessions  assembled  in  any  of  the  matters  aforesaid  shall 
be  final,  and  not  subject  to  review  by  advocation, 
suspension,  redaction,  or  any  other  process  whatsoever.' 
In  England,  every  adjudication  or  conviction  pro- 
nounced by  thejusticesis,  by  section  97,  in  like  manner, 
m^de  appealable  to  the  Quarter  Sessions  ;  and  the  98th 
section  provides  for  the  manner  in  which  the  Quarter 
Sessions  both  in  England  and  Scotland,  are  to  proceed 
in  the  appeal,  and  to  give  judgment ;  and  to   make 
the  thing  ccjmplete,  the  94th  section  provides  that '  No 
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Haiuday  v. '  proceedings  in  pursuance  of  this  Act  shall  be  quashed  or 

°**''****'  '  vacated  for  want  of  form^  nor  shall  the  same  be  re- 

^7mi^'  *  nioved  hy  certiorari  or  otherwise  into  any  of  the  superior 

^^^'     *  Courts  in  England,  or  be  subject  to  appeal  or  review  by 

®'"^P*"*^^ '  any  of  the  Supreme  Courts  in  Scotland,  except  as  here- 

^  inafter  provided.' 

Now,  the  first  question  is,  whether  the  application 
of  the  provisions  of  the  Summary  Proceedure  Act  to 
the  trial  of  such  a  case  interferes  with  the  right  of 
appeal  in  Scotland ;  and  certainly  thero  is  no  section 
in  the  Summary  Procedure  Act  that  takes  away  any 
right  of  appeal  previously  existing,  and  none  that 
can  be  held  to  operate  as  a  repeal  of  those  various 
clauses  of  the  Tweed  Fisheries  Act  which  I  have  been 
describing  and  quoting.  It  seems  to  the  Court,  there- 
fore, that  the  right  of  appeal  remains  the  same — ^that 
is  to  say  that  the  right  of  appeal  given  by  the  20th  and 
21st  Vict,  the  Tweed  Fisheries  Act,  is  not  taken  away 
merely  because  the  prosecution  is  conducted  under  the 
provisions  of  the  Summary  Procedure  Act. 

But  although  the  appeal  is  clearly  not  taken  away  in 
whole,  it  is  still  contended,  in  the  second  place,  on  the 
part  of  the  complainer,  that  it  is  necessarily  taken  away  in 
part,  because  under  the  provisions  of  the  Summary  Pro- 
cedure Act  he  cannot  have  a  record  of  the  evidence,  and 
if  he  cannot  have  a  record  of  the  evidence,  then  he 
cannot  have  a  review  of  the  sentence  upon  the  evidence; 
he  cannot  appeal  upon  the  ground  that  the  conviction 
is  unsupported  by  the  evidence,  which  he  undoubtedly 
could  have  done  under  the  Tweed  Fisheries  Act.  This 
raises  not  exactly  the  same,  but  an  equally  important 
question  as  to  the  construction  and  effect  of  the  Sum- 
mary Procedure  Act.  Now,  the  manner  in  which  a  re- 
cord of  the  evidence  is  provided  to  be  kept  under  the 
Tweed  Fisheries  Act  is  this  : — By  the  93d  section  it  is 
provided  —  '  Any  information,  complaint,  and  pro- 
'  ceedings,  before  the  sheriff  or  justice  or  justices  be- 
'  fore  wham  any  person  shall  be  complained  of  or 
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proceeded  against  for  any  oflfence.  under  the  pro-  nSfidly  v. 
idsions  of  this  Act,  and  the  warrants,  sentence,  or  Bathg»te 
conviction,  thereon,   may  be  in  the  form  of   the^^^^ 
schedule  (B)  hereunto  annexed,  or  as  near  thereto     ^^^7- 
as  may  be,  and  may  be  printed  or  written  or  partly  Sospeiwipn. 
printed  and  partly  written,  and  no  written  record  of 
evidence  shall  be  necessary  unless  either  party,  before 
such  complaint  shall  be  heard,  requires  the  sheriff  or 
justice  or  justices  to  take  notes  of  the  evidence  to 
be  adduced,  which  such  sheriff  or  justice  or  justices  shall 
do  or  cause  to  be  done,  and  the  notes  so  taken  shall  be 
deemed  and  held  in  any  subsequent  proceedings  as  a 
suflGlcient  record  of  the  evidence  under  such  complaint/ 
There  is  no  doubt*  about  the  construction  and  effect  of 
this  clause.    Any  party  who  is  prosecuted  under  this 
statute  may  require  the  justices  or  the  sheriff  before 
whom  he  is  tried  to  take  a  note  of  the  evidence ;  the 
sheriff  or  justices  are  imperatively  required  to  comply 
with  that  request,  and  to  take  a  note  of  the  evidence ; 
and  the  note  so  taken  is  to  be  dealt  with  as  an  authen- 
tic record  of  the  evidence  in  the  case  for  all  subsequent 
uses.     Now  the  complainer  says  that  when  he  is  pro- 
secuted under  the  provisions  of  the  Summary  Procedure 
Act  for  an  offence  committed    against    the    Tweed 
Fisheries  Act  he  loses  this  privil^e ;  and  if  he  loses  the 
privilege  of  having  a  record  of  the  evidence  made,  then 
of  course  he  cannot  obtain  a  review  of  the  conviction 
on  the  ground  that  it  is  unsupported  by  evidence. 
This  contention  depends  entirely  upon  the  construction 
and  effect  of  the  16th  section  of  the  Summary  Procedure 
Act,  which  is  in  these  terms — '  It  shall  not  be  necessary 
^  in  any  proceeding  under  the  authority  of  this  Act  to 
^  record  or  to  preserve  a  note  of  the  evidence  adduced, 
^  but  the  record  shall  set  forth  in  the  form  of  thcSche- 
^  dule  (I.)  to  this  Act  annexed  the  respondent's  plea,  if 
^  any,  the  names  of  the  witnesses,  if  any,  examined  up* 
'  on  oath  or  aflSrmation,  with  a  note  of  any  documentary 
'  evidence  that  may  be  put  in.' 
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Haiu'dly  V.     ^^^  questioD  we  have  to  consider  is,  whether  that 
^^^'^^^^  16th  section  so  completely  dispenses  with  the  keeping 
f^bh^  of  a  record  of  evidence  in  all  cases  that  may  be  brought 
^^^^'     within  the  operation  of  the  statute  as  to  justify  the 
^°"®"*  sheriff  or  justices  to  refuse,  in  a  prosecution  for  an  of- 
fence against  the  Tweed  Fisheries  Act,  to  make  a  note 
of  the  evidence,  if  required  to  do  so,  in  terms  of  the 
93rd  section  of  the  Tweed  Fisheries  Act ;  and  I  need 
hardly  say  that  this  question  is  not  limited  to  the  Tweed 
fisheries  Act,  for  there  are  many  other  statutes  in  which 
clauses  of  the  same  kind  occur ;  and  if  the  16th  section 
of  the  Summary  Procedure  Act  is  to  be  so  construed,  it 
will  have  a  very  extensive  and  a  very  important  effect. 
But  the  Court  are  of  opinion  that  that  is  not  the  effect 
of  the  16th  section  of  the  Summary  Procedure  Act. 
They  hold  that  the  words  which  are  there  used — '  It 
'  shall  not  be  necessary '  to  do  so  and  so — are  not  suffi- 
cient to  repeal  clauses  in  former  Acts  of  Parliament,  ex- 
pressed in  imperative  words,  which  is  the  case  with  that 
portion  of  the  93d  clause  of  the  Tweed  Fisheries  Act 
which  I  have  just  read.     They  construe  the  16th  sec- 
tion of  the  Summary  Procedure  Act  as  dispensing  with 
a  record  of  the  evidence  only  so  far  as  that. Act  is  con- 
cerned, and  so  far  as  regards  cases  to  which  no  other 
particular  enactment  specially  applies  in  the  matter  of 
evidence.    It  shall  not  be  necessary  generally  for  the  jus- 
tices or  the  sheriff  who  tries  the  case  to  make  any  note  or 
record  of  the  evidence ;  but  where  there  are  standing 
unrepealed  clauses  of  an  Act  of  Parliament,  specially  ap- 
plicable to  the  prosecution  in  hand,  requiring  a  note  of  the 
evidence  to  be  kept,  these  clauses  remain  perfectly  entire, 
notwithstanding  the  enactment  of  the  16th  section  of  the 
Summary  Procedure  Act.     The  result,   therefore,  at 
which  the  Court  have  arrived  is,  that  the  complainer's 
plea  is  ill-founded — ^that  he  is  not  deprived  of  his  right 
of  appeal,  either  in  whole  or  in  part,  under  the  Tweed 
Fisheries  Act,  by  reason  of  the  prosecution  having  been 
brought  under  the  provisions  of  the  Summary  Procedure 
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Act,  and  that  he  is  deprived  in  the  present  case   ofu^H^y  ,. 
the  advantage  of  having  an  appeal  upon  the  merits  Bathgate 
— ^that  is  to  say,  upon   the   question  of  whether  the  "jfun^y*" 
conviction  was  supported  hy  the  evidence— -only  by     18^7- 
his  having  failed  to  require  the  Sheriff  who  tried  him  Snapenaion 
to  make  a  note  of  the  evidence  in  terms  of  the  93d  sec- 
tion of  the  Tweed  Fisheries  Act.     There  is,  therefore, 
in  the  opinion  of  the  Court  no  ground  for  this  suspen- 
sion. 

Clark,  for  the  respondent,  moved  the  Court  for  ex- 
penses. 

The  Lord  Justice-General. — ^Before  we  dispose  of 
the  question  of  expenses,  we  require  to  know  whether 
the  other  ground  of  suspension  is  to  he  insisted  in. 

McLaren,  for  the  suspender,  withdrew  the  other 
pleas. 

The  Lord  Justice -General. — Then  I  would  submit 
to  your  Lordships,  in  these  circumstances,  that  there 
should  be  no  expenses  awarded.  It  seems  to  me  that 
this  is  a  first  and  a  trial  case  of  a  very  important  ques- 
tion, requiring  more  expense  than  generally  falls  on 
parties  suspending,  and  that  it  would  be  fair  and  just  to 
allow  each  party  to  pay  his  own  expenses. 

The  Court,  therefore,  refused  the  bill,  but  found  no 
expenses  due. 

J.  M.  M'QuBEif,  S.S.C. — Mackbnzib  Innes  and  Looan,  W.S. — Agenta. 
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Present, 

The  Lord  Justicb-Gemxiul. 

The  Lord  Justice-Clerk. 

Lords  Cowan,  Ardmillan,  Neayxs,  and  Jebtiswoodi. 

1. — ^Thomas  Carruthebs  and  William  Wtlue,   Appellanis— 

against 
John  Jones,  Bespondent — A.  B.  Clark — Johmiane, 

2, — ^Archibald  Iryino,  Appellant — Watson — Neoay. 

John  Jones,  Respondent — A,  R,  Clark-^Johnstone. 
3.-— Thohas  Jackson,  Appellant —  Watson — Nevay. 

AOAINST 

John  Jones,  Respondent — A.  jEL  Ctark^^ohnstone. 
4.— Jambs  Fulton,  Appellant — Watson — Neoay* 

AGAINST 

John  Jones,  Respondent — A.  B,  Clarh^^ohnsUme. 

L^^i&LL — Statute  25th  and  26th  Vict.  c.  97.  (Salmon  Fisheriei 
(Scotland)  Act,  1862)— Statute  27th  and  !J8th  Vict.  c.  63— 
(Summary  Procednre  (Scotland)  Act,  1864) — Adjournmbnt  ofDiet 
— Wabbant. — In  a  complaint  under  the  forms  of  the  Summaiy  Vto- 
oedure  (Scotland)  Act,  1864,  for  an  offence  against  the  Salmon  Fisb- 
eries  (Scotland)  Act,  1862 ;  by  which  two  justices  are  required  for  the 
trial  of  a  case,  it  is  competent  for  one  justice  (without  the  presence  or 
concurrence  of  others)  to  grant  an  adj(vimment  before  trial,  where 
the  circumstances  of  Ihe  case  require  it,  notwithstanding  the  speeitl 
provisions  for  adjournment  contained  in  the  Summary  Prooednre 
Act 

(2.)  Objection  that  the  conviction  did  not  set  forth  the  names  of  tho 
justices  before  whom  it  was  obtained,  repelled. 
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Tedsse  appeals  were  certified  from  the  Circuit  Court  c2^ie« 
held  at  Dumfries  on  the  12th  April  1867.  and  oth^m 

*  V.  Jon«t. 

Upon  the  27th  May  1867,  when  the  cases  were^gr-^^^ 
called^   Lord  Cowan  said — ^The    question  upon    the   •^Jl°®^» 
merits  in  these  appeals  had  been  conventionally  ar-  AppeaiaT 
ranged,    and    no  judgment  was  pronounced  by  the 
Court  upon  the  Circuit.     Objections  were  stated  to  the 
procedure  of  broad  application  which,  it  was  admitted, 
would  regulate  the  decision  in  the  two  first  cases,  viz., 
m  the  ase  of  Carruthers  and  Wyllie  and  in  the  case  of 
Irving.     Other  objections  were  also  raised  applicable  to 
the  two  last  cases,  viz.,  those  of  Jackson  and  Fulton  ; 
and  as  the  facts  in  all  the  cases  were  alike.  Lord  Jer- 
viswoode  and  I  thought  it  advisable  to  certify  them  to 
the  High  Court, 

In  the  case  of  Carruthers  and  Wyllie  the  appellants 
had  been  cited,  and  had  appeared  in  terms  of  their  cita- 
tion at  a  Justice  of  the  Peace  Court  at  Lockerbie^  in  the 
County  of  Dumfries^  upon  the  22d  of  December  1866, 
to  answer  to  a  complaint  in  the  form  provided  by  the 
Summary  Procedure  Act,  at  the  instance  of  the  respon- 
dent as  Procurator- fiscal  of  the  Justice  of  the  Peace 
Court  for  the  county  of  Dumfries,  char^g  them  with 
having  contravened  the  Statute  25th  and  26th  "Vict, 
c.  97,  and  section  11th  thereof. 

In  80  FAB  A5,  on  the  27ih  day  of  November  1866  years,  being  dnr- 
ing  the  annual  close  time  fixed  under  and  bj  virtue  of  said  Act,  with- 
in the  district  of  the  river  Annan,  the  said  Thomas  Carruthers  and 
William  Wyllie  did,  both  or  each  or  one  or  other  of  them,  by  means  of 
poke  nets  or  other  description  of  nets,  unlawfully  fish  for  or  take  a 
Bslmon  in  the  Sol  way  Firth,  opposite  or  near  to  Annan- Waterfoot,  in 
the  parish  of  Annan  aforesaid,  and  within  the  limits  of  the  said  district, 
whereby  they  had  both  or  one  or  other  of  them  rendered  themselves 
liable  in  a  penalty  not  exceeding  £5,  and  a  further  penalty  not  exceed- 
ing £2,  for  the  salmon  taken  or  killed,  and  failing  payment  of  the 
penalty  or  penalties  that  might  be  imposed,  to  imprisonment  for  any 
period  not  exceeding  six  months ;  and  further  setting  forth  that  the 
nets  used  were  in  the  discretion  of  the  Magistrates  liable  to  be  forfeited. 

The  case  was  not  proceeded  with  at  the  first  diet. 
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Carrathers  ^^^  ^^^  appellant's  agent  objected  to  any  adjournment 
*^f  Jonel"  ^^king  place  as  incompetent  under  the  Summary  Pro- 
HighCourt.  cedure  Act ;  but  a  minute  of  adjournment  to  the  5th 
^isei]'  ^^y  of  January  1867  was  written  out,  and  was  signed 
Appeals,  by  the  two  justices  then  sitting.  At  the  second  diet,  upon 
the  5th  day  of  January  1867,  the  appellants  appeared, 
and  a  minute  was  again  written  out  and  signed  by  one 
Justice,  being  the  only  Justice  then  on  the  Bench, 
further  adjourning  the  said  adjourned  diet  to  the  12th 
day  of  January  1867.  Against  this  second  adjournment 
the  appellants  protested.  At  the  third  diet,  upon  the 
12th  January  1867,  the  appellants  did  not  appear,  and 
a  conviction  was  obtained  against  them  in  absence,  at 
the  instance  of  the  respondent,  in  a  Court  held  at 
Lockerbie,  consisting  of  two  Justices,  whereby  the 
appellants  were  adjudged  each  of  them  to  forfeit  and 
pay  the  sum  of  2s.  6d.  sterling  of  penalty  for  one 
salmon  taken  or  killed,  with  the  sum  of  £1  sterling  each 
of  expenses,  and  in  default  of  payment  to  be  imprisoned 
for  a  period  of  thirty  days,  unless  the  said  sums  shall 
be  sooner  paid. 

Against  this  judgment  the  appellants  lodged  an  ap- 
peal to  the  Circuit  Court,  and  the  following  grounds  of 
appeal  were  stated  : — (1.)  That  the  appellants,  having 
attended  on  the  said  22nd  day  of  December  1866,  to 
answer  to  the  said  complaint,  the  prosecutor  was  bound 
forthwith  to  proceed  with  the  trial  of  the  case,  neither 
the  prosecutor  nor  the  Justices  having  power  to  adjourn 
the  case,  except  in  the  special  circumstances  mentioned 
in  sections  7th  and  11th  of  the  Summary  Procedure 
Act,  which  are  not  the  circumstances  of  the  present 
case.  (2.)  That  in  any  view  the  said  diet  could  only 
be  competently  adjourned  by  two  justices,  before  whom, 
in  terms  of  the  28th  section  of  the  Salmon  Fisheries 
Act,  the  appellants  could  alone  have  been  competently 
brought  to  answer  to  any  complaint,  while  on  one  of 
the  occasions  mentioned,  viz.,  5th  January  1867,  there 
was  only  one  justice  present,  and  no  Court  was  thus  con- 
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stituted  which  could  competently  or  legally  adjourn  the  q^iJI^ 
case.     (3.)  That  the  warrant  of  citation  upon  the  com-  wd  othe» 

,  *■  «•  Jones. 

plaint  having  heen  exhausted  by  the  appellants'  citation       ^^^ 
for  and  compearance  on  the  said  22d  day  of  December^   Jane  i, 
1S6Q,  or  in  any  view  by  their  compearance  on  the  6th 


day  of  January  1867^  the  appellants  could  not  be,  and  ^^^**^ 
were  not  legally  cited  to  compear  to  answer  to  the  said 
complaint  at  any  subsequent  diet  of  Court.  (4.)  That 
the  complaint  having  fallen  by  the  prosecutor's  &ilure 
to  proceed  with  it  on  the  said  22d  day  of  December 
1866,  the  first  diet  of  compearance ;  or  on  the  5th  day 
of  January  1867,  the  first  adjourned  diet,  there  was  no 
legal  or  competent  complaint  before  the  Court  when 
the  said  pretended  conviction  of  the  appellants  was  pro- 
nounced. •  lliere  were  also  pleas  on  the  merits  of  the 
case  which  were  not  entered  on  in  this  debate. 

Watson  and  Nevay,  for  the  appellant — ^The  first  five 
grounds  of  appeal  are  contained  in  the  two  first  appeals, 
viz.,  in  the  case  of  Carruthers  and.  Wyllie,  and  in  that 
of  Irving,  (reads)  :  The  question  raised  is  whether,  in 
the  circumstances  two  justices  could  adjourn  the  case  on 
22d  December  1866,  the  first  diet ;  and,  (2.)  supposing 
that  that  adjournment  was  l^al,  whether  one  justice 
could  competently  adjourn  upon  the  5th  of  January 
1867  the  second  diet.  They  contended  that  the  Sum- 
mary Procedure  Act  takes  away  the  discretion  from  the 
Justices  of  adjourning  except  in  the  case  provided  f6r  in 
the  Act.  Here  the  parties  complained  against  appeared. 
They  were  not  called  upon  to  plead,  and  so  the  trial 
had  not  commenced.  No  objection  to  form  was  stated, 
and  no  evidence  was  adduced.  Sections  5th,  7th,  11th, 
and  12th  of  the  Act  provide  for  adjournment  in  the 
only  cases  in  which  it  can  competently  take  place  in  a  case 
under  the  Summary  Ftocednre  Act.  As  none  of  these 
had  occurred  in  this  case  any  adjournment  was  there- 
fore incompetent. 

As  r^ards  the  second  adjournment  by  one  justice, 
that  was  specially  incompetent,  as  there  was  no  pro- 

VOL.  V.  2  0 
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Omthen  P^^^J  Constituted  Court  to  try  the  case.     Section  28th 

•^^j^^^of  the  Salmon  Fisheries  (Scotknd)  Act  requires  two 

ly^^Q^^  justices  to  form  a  Court  competent  to  try  a  case  such  as 

^1867^'   this  ;  but  here  there  was  only  one. 

^^^7     The  Lord  Justice-General. — ^Is  the  natural  meaning 

of  Section  21st  of  the  Summary  Procedure  Act  not, 

that  every  thing  but  the  conviction  can  be  signed  by  one 

justice  ? 

Watson  and  Nbvat. — ^The  construction  we  put  upon 
that  section  is,  that  although  an  adjournment  might 
perhaps  competently  be  subscribed  or  authenticated  by 
one  justice,  yet,  taken  in  conjunction  with  the  28th 
section  of  the  Salmon  Fisheries  Act,  two  justices  would 
require  to  be  present  and  to  authorize  the  adjournment. 
In  adjourning  the  diet  the  justices  exercise  a  different 
kind  of  jurisdiction  from  that  exercised  by  one  justice 
when  he  grants  a  warrant  of  citation.  In  the  one  case 
parties  are  entitled,  and  in  the  other  they  are  not  en- 
titled, to  be  heard. . 

In  support  of  the  sixth  reason  it  was  contended  that 
it  was  a  requisite  of  the  Summary  Procedure  Act,  that 
the  justices  who  hear  shall  also  sign  the  conviction ;  and 
that  unless  their  names  were  inserted  in  the  conviction, 
the  character  of  the  Court  could  not  be  ascertained ; 
nor  could  it  be  ascertained  whether  the  same  justices 
that  signed  the  conviction  were  present  during  the 
trial.  That,  accordingly,  the  blank  in  the  schedule  which 
gave  the  form  of  sentence  was  intended  to  contain  the 
individual  names  of  the  justices  present. 

The  Court  intimated  that  they  desired  further  answer 
only  upon  two  points :  (1.)  With  reference  to  the  com- 
petency of  adjournment  made  on  22nd  December  1866 ; 
and,  (2.)  The  difference  contended  for  between  one 
justice  subscribing  and  one  justice  authenticating  the 
act  of  adjournment  by  two  or  more, 

A.  B.  Clark  and  Johnstone,  for  the  respondent — 
The  question  is  whether  the  Court  that  adjourns  must 
be  co-extensive  with  the  Court  that  can  dispose  of  the 


1867. 


Appeals. 
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case.    It  is  not  said  that  the  justices  who  sign  are  diflfer-  Q^^f" 
ent  from  those  who  were  present  at  the  trial.     That  "^  ^^^^ 

would  be  an  objection  which  would  go  to  the  substance.  ^ '- 

It  is  really  an  objection  then  to  the  form  of  the  interlo-  ^!^^,h 
cutor  of  Court.  It  is  not  the  case  at  common  law. 
One  judge  adjourns  in  this  the  High  Courts  to  the  effect 
of  keeping  up  the  warrants ;  and  in  complaints  such  as 
the  present,  one  justice  can  undoubtedly  sign  a  warrant 
of  citation  on  apprehension.  In  adjourning,  the  justice 
exercises  the  same  kind  of  jurisdiction :  he  only  alters 
the  date  of  the  previous  diet  of  compearance,  and  keeps 
up  the  warrant ;  Maknie  y.  Jeffrey ^  High  Court,  Jan. 
22,  1840,  Swinton,  vol.  ii.  p.  485  ;  ^ruce  v.  Linton  and 
APDougaU,  Court  of  Session,  Nov.  30,  1860,  23  D.R 
and  M.  86. 

Even  granting  that  at  common  law  two  justices  were 
requisite  to  order  an  adjournment,  by  section  21st  of 
the  Summary  Procedure  Act  it  was  made  competent 
for  one  justice  to  subscribe  any  procedure  during  the 
cause  except  the  final  judgment  or  sentence. 

In  answer  to  the  objection,  that  the  names  of  the 
justices  before  whom  the  conviction  was  obtained  were 
not  inserted  in  the  conviction,  it  was  maintained  that 
this  was  a  mere  matter  of  form  upon  which  suspension 
was  incompetent.  The  respondent  is  protected  by 
section  34th  of  the  Act.  By  referring,  also,  to  the 
blanks  left  in  Schedule  E,  the  form  given  for  a  sentence 
in  the  Act  applicable  to  this  case,  they  are,  it  was  con- 
tended, designed  for  the  insertion  of  the  number  of 
the  justices  present.  The  designation  'J.  P.*  subjoined  to 
the  signatures  is  a  sufficient  ascertainment  of  the  Court. 

The  LoBD  Justice-Clerk. — This  was  an  appeal  pre- 
sented to  the  Circuit  Court  at  Dumfries,  which  wa£i  certi- 
fied by  Lords  Cowan  and  Jerviswoode,  in  consequence  of 
the  general  importance  of  the  question  involved.  Theap- 
pellants  were  convicted  on  the  12th  day  of  January  1867 
for  a  violation  of  the  provisions  of  the  Salmon  Fisheries 
Act  1862,  for  fishing  for  and  taking  a  salmon  in  the  Sol- 
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Gura^en  ^^^  during  close-  time.  The  procefis  originated  in  a  com- 
and  others  plaint  at  the  instance  of  the  Procurator-fiscal  of  the  Jus- 

V.  Jones.    *. 

HighConrt  *^^  ^^  Peaco  Courts  of  Dumfriesshire^  under  a  warrant 
J^«  If  issued  by  one  of  the  Justices  of  the  Peace  for  the  county. 
^  !^  -  They  appeared  at  the  time  and  place  fixed  in  their  cita- 
tion. The  diet  was  adjourned  by  an  Act  of  Court 
signed  by  two  justices  to  the  5th  day  of  January  1867. 
It  was  again  adjourned  upon  the  6th  to  the  12th^  the 
adjournment  being  signed  by  a  single  justice.  They 
were  convicted^  as  I  have  already  said^  upon  the  12th 
January  1867. 

Independently  of  pleas  going  to  the  merits  of  the 
conviction^  the  appeal  rests  upon  objections  to  the  proce- 
dure. The  objections  being  that^  except  under  the  special 
circumstances  provided  for  by  two  sections  in  the  Act, 
the  5th  and  7th^  the  justices  had  no  power  to  adjoura ; 
and  the  other^  that  on  the  assumption  of  the  compe- 
tency of  an  adjournment^  the  Act  of  adjournment  could 
not  be  done  but  by  two  justices,  that  being  the  least 
number  capable  of  trying  the  offence. 

The  objection  that  adjournment  is  impossible,  except 
in  the  two  special  cases  which  are  referred  to  in  the 
two  sections  of  the  Summary  Procedure  Act  would 
exclude  the  possibility  of  adjournment  under  circum- 
stances of  absolute  necessity,  and  cannot  for  a  moment  be 
entertained.     The  power  of  adjournment  in  cases  re- 
quiring of  it  is  necessary  to  the  proper  adminidtration  of 
justice,  and  is  incident  to  the  jurisdiction  vested  in 
every  tribunal,  as  was  explained  in  the  judgments  of 
your  Lordships  in  the  case  of  Bruce  v.  LinUm,  1860, 
where  illustrations  are  given  of  the  results  of  adopting 
any  other  view.    The  objection  to  the  adjournment  by 
a  single  justice  is  rested  partly  on  the  proviidons  of  the 
Summary  Procedure  Act,  under  which  the  case  was 
tried,  and  partly  upon  an  assumed  principle  of  law,  that 
adjournments  must  be  the  act  of  the  court  which  is  to 
try  the  case,  and  that  the  court  competent  to  tiy  the 
cause  being  two  justices,  the  acts  of  court,  and  adjourn- 
ment as  one  of  them,  must  be  done  by  two. 
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The  adjournment  in  this  case  was  at  a  stage  of  the  q^^^ 
proof  anterior  to  trial.     It  was  a  mere  continuance  of  and  othew 
the  diet,  an  alteration  or  extension  of  time  in  reference  ^  hconrt. 
to  the  day  of  compearance  in  a  warrant  issued  by  a  June  i, 
single  justice.    If  the  warrant  to  cite  for  one  day  was   .  ^^ 
competent  to  a  single  justice,  it  is  difficult  to  find  any 
principle  of  law  which  should  render  null  the  act  where- 
by a  single  justice  prolonged  the  period,  and  fixed  another 
day.    K  a  single  justice  can  fix  absolutely  a  day  for  pro- 
ceeding to  try  a  case,  it  would  rather  seem  to  follow 
on  principle  that  a  single  justice  for  good  cause  should 
have  tiie  power  of  delaying  the  proceedings  to  another 
and  more  convenient  day,  and  of  substituting  that  other 
day  for  the  one  which  was  originally  fixed. 

We  have  no  question  raised,  and  none  could  be  raised, 
as  to  the  sufficiency  of  a  warrant  to  cite  proceeding 
from  a  single  justice.  The  case  of  M^Beadie  expressly 
decides  that  question.  And  we  have  no  case  of  an 
allied  arbitrary,  capricious,  or  unnecessary  adjournment. 
The  objection  is  rested  on  assumed  incompetency  alone. 

It  is  not  true  as  a  general  maxim  of  law  that  the 
act  of  adjournment  requires  the  consent  of  the  lowest 
number  of  Judges  competent  to  try  the  case  on  its 
merits.  The  power  of  a  single  judge  to  adjourn  the 
sittings  of  the  High  Court  of  Justiciary,  where  the 
quorum  is  three,  sufficiently  shows  this.  The  ques- 
tion then  turns  on  the  statute  under  which  the  prose- 
cution was  conducted. 

By  the  12th  section  of  the  Act  it  is  provided  that, 
'  Subject  to  the  provisions  contained  in  the  preceding 
'  section,  no  adjournment  of  the  hearing  shall  take 
^  place  when  the  respondent  pleads  not  guilty,  or  at  any 
'  other  stage  of  the  proceedings,  unless  the  Court  shall 
'  think  fit  to  order  an  adjournment.' 

The  construction  of  this  clause  by  the  appellants  is, 
that  the  adjournment  must  be  by  the  quorum  of  justices, 
who  can  alone  constitute  the  Court. 

The  point  turns  on  the  consideration  of  the  expression, 
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Cmulberfl '  *^®  Court/     In  the  interpretation  clause  little  light  is 
■°^  o^«"  thrown  on  the  subject.     If  the  justice^  in  adjourning, 
^  j,QQnrt  exercises  jurisdiction  in  a  matter  before  him  he  consti- 
june  1,   tutes  the  Court. 

The  word  in  reference  to  a  warrant  of  dtation  is 


used  in  the  statute  as  applicable  to  a  single  justice 
in  section  6.  The  complaint  is  to  be  laid  before  the 
Court,  and  the  Court  to  issue  its  warrai^t — ^warrant  to 
apprehend,  and  warrant  to  cite.  The  matter  is  specially 
dealt  with  in  section  21 — ^'  In  cases  in  which^  under 
'  any  Act  of  Parliament^  any  matter  or  proceeding  which 
'  may  be  dealt  with  under  the  forms  prescribed  by  this 
'  Act^  or  which  is  incidental  thereto,  is  or  shall  be  cog- 
'  nizable  by  two  or  more  justices^  it  shall  he  sufficient 
'  that  any  warrant  of  imprisonment,  or  other  warrant 
'  or  proceeding  prior  or  subsequent  to  the  conviction  or 
'  judgment  shall  be  subscribed  by  one  justice  ;  and  it 
'  shall  not  be  necessary  that  such  justice  shall  be  or 
'  shall  have  been  present  at  the  hearing  of  the  complaint, 
*  but  the  conviction  or  judgment  shall  in  all  cases  be 
'  signed  by  such  number  of  justices  present  at  the 
'  hearing,  and  concurring  in  the  result  thereof  as  may 
'  be  required  by  such  Act,'  &c. 

It  is  sufficient  that  it  be  subscribed  by  a  single  justice. 
The  view  presented  is,  that  though  the  subscription 
may  be  sufficient,  there  must  be  two  justices  concurring 
in  the  act  done. 

It  is  certainly  not  necessary  that  two  justices  shall 
concur  in  the  act  of  granting  a  warrant  of  citation,  and 
the  schedules  appended  to  the  statute  in  reference  to 
adjournments  make  it  clear  that  the  true  construction  of 
the  section  is  to  dispense  with  the  actings  of  two  justices. 
Section  11  provides,  that  '  any  respondent  brought 
'  before  the  Court  by  a  warrant  of  apprehension  under 
'  the  authority  of  the  Act,  shall  be  entitled  to  require,' 
&c.,  '  and  any  interlocutor  adjourning  the  diet  may  be 
'  in  the  form  No.  6  in  the  schedule  (H)  to  this  Act  an- 
'  nexed.' 


1867. 


Appoftlt. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  407 

And  Schedule  (H)  has  this  form — '  The  justice  {or  ^^^ 
'  Sheriff  or  Magistrate)  adjourns  the  diet  to  the  wd  otiwn 

'  day  of  ,  and  appoints  the  said  J.K.  to  gr^^ 

'  appear  personally  on  that  day  at  o'clock  %?,^* 

'  noon. 

'  Signaiure  of  Judge' 

This  Schedule^  which  is  to  be  signed  by  '  the  judge/ 
is  exactly  conformable  to  the  form  of  Schedules  C^  D, 
E,  and  F^  where  one  justice  suffices^  and  stands  in  con- 
tradistinction to  the  form  of  the  Schedules  under  K^ 
where  the  Act  of  Conviction  is  subscribed.  There  the 
subscription  may  be  that  of  a  single  justice^  where  a 
single  justice  may  convict,  but  must  be  subscribed  by 
'  judges'  where  more  than  one  is  required. 

This  disposes  of  the  case  of  Carruthersand  Wyllie  and 
of  Archibald  Irving,  except  as  regards  the  question  upon 
the  merits  raised  in  these  cases  in  common  with  the 
other  two.  But  these  numerous  pleas  directed  to  the 
facts  as  they  are  stated  to  have  been  disclosed  in  evi- 
dence^ involve  of  necessity  a  consideration  of  the  evi- 
dence in  the  cause. 

The  case  put  in  the  7th  plea,  and  which  is  put  under 
various  aspects  in  the  others,  go  upon  this  : — that  the 
appellants  were  in  exercise  of  their  lawful  calling,  fish- 
ing for  white  fish,  using  instruments  adapted  for  that 
fishing,  having  no  intention  thereby  to  catch  salmon  ; 
and  they  say  in  their  10  th  reason  of  appeal,  they 
(salmon)  are  found  taken  or  killed  on  the  sand. 

There  can  be  no  question  of  the  sufficiency  of  such  a 
case  to  exempt  from  conviction,  if  the  facts  are  so.  .  If, 
in  the  exercise  of  their  legal  calling  as  fishers  of  white 
fish,  a  salmon  accidentally  finds  its  way  into  their  nets — 
which,  it  may  be,  is  relieved  when  captured — ^if  they 
had  really  no  intention  to  capture  salmon  at  all— there 
would  be  no  case  for  a  conviction  under  the  Act.  The 
pleas  upon  the  facts,  as  stated,  raise  the  issue  of  not 
guilty.  The  justices  have  given  a  verdict  upon  that 
issue  against  them.     The  finding  is,  they  had  the  inten- 
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Qmthm  ^^^  ^^7  ^^^  fishing  for  salmon.  If  the  justioeB  ar- 
"^Jon**"  rived  upon  the  evidence  before  them  at  a  wrong  condu* 
Hi  bcourt,  ^^^'  ^®  hskYB  uo  power  to  set  them  right,  becaose  we 
/iMM  1,  have  no  materials  in  the  shape  of  the  evidence,  or 
notes  of  it,  upon  which  we  can  review  thdr  proceedings. 


1867. 


The  Salmon  ilshing  Act  by  an  express  enactment, 
wisely  or  unwisely,  prohibits  a  record  of  evidence. 

Lord  Cowan. — ^I  concur  with  your  Lordship ;  and 
upon  the  question  of  ac^joumment  by  one  justice,  the 
first  question  raised,  it  appears  to  me  that  the  ad- 
joununent  is  effectual  in  terms  of  section  21st  of 
the  Summary  Procedure  Act,  because  that  section 
provides  that  any  warrant  of  imprisonment,  or  other 
warrant  or  proceeding  prior  or  subsequent  to  the  con- 
viction or  judgment  shall  be  subscribed  by  one  jus- 
tice, and  it  shall  not  be  necessary  that  such  justice  diall 
be  or  shall  have  been  present  at  the  hearing  of  the 
complaint,  &c.  I  think  that  the  disposal  of  the  objec- 
tion may  be  safely  rested  on  that  section  of  the  Act  alone. 
The  second  objection,  viz.,  that  the  names  of  the  jus- 
tices had  not  been  inserted  in  the  judgment  or  sentence, 
is  an  objection  purely  in  point  of  form»  and  does  not 
go  to  the  substance  at  all.  It  is  effectually  met  by 
the  34th  section  of  the  Summary  Procedure  Act,  which 
provides  ^that  no  conviction  or  judgment  in  pursuance 
'  of  this  Act  shall  be  quashed  for  want  of  form,  and 
'  no  warrant  of  imprisonment  or  for  poinding  and  sale, 
'  and  no  extract  of  judgment,  shall  be  held  void  by 
'  reason  of  any  defect  of  form,  provided  that  it  may  be 
'  therein  mentioned,  or  may  be  inferred  therefirom,  that 
*  it  is  founded  or  has  proceeded  on  a  conviction  or 
'  judgment,  and  there  be  a  valid  conviction  or  judgment 
•'  to  sustain  the  same.'  The  names  of  the  justices  were 
here  effectually  supplied  by  their  subscription  of  the 
conviction  with  the  designation  J.  P.  after  them.  As 
r^ards  the  merits,  I  will  only  say,  that  by  the  5th  sec- 
tion of  the  Salmon  Fisheries  (Scotland)  Act,  1862, 
every  person  who  fishes  for  or  takes  salmcm  by  anj 
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means  other  than  the  rod  or  line  commits  an  o£fence.  camlthm 
The  fact,  therefore,  that  fishing  in  dose-time  by  any  "** j^^ 
means  except  by  rod  or  Ime  is  illegal,  obviates  the  ob-  uighconpt, 
jection>  and  precludes  all  argument  as  to  poke-nets  or  ^^^j^* 
other  nets  which  are  contained  in  the  pleas  stated.         'app^jsT 

The  appeals  were  accordingly  dismissed,  with  ex- 
penses modified  to  three  guineas  for  each  appeal. 

R.  FiNLAT,  8J3.C^— Jambb  SnwABX.  W.S«— Agenta. 


TflOHAs  Jackson,  Appellant — Watson — Neoay, 

AQAINST 

JoxN  Jones,  Respondent — A*  R.  Clark — Joknstone. 
[  James  Fulton,  Appellant-— Wo/von — Neoay. 

AGAINST 

John  Jonbs,  Respondent — A,  B.  Clarh~~John$Ume. 

Affeal — Amendment  of  Libel — Date  of  Offence — Sentence  of 
Imfbisonment. — ^In  a  complaint  for  a  contravention  of  the  Salmon 
Fisheries  (Scotland)  Act,  1862,  under  the  Summary  Procedure 
(Scotland)  Act,  1864 — Held,  that  it  is  competent  for  the  justices 
before  whom  the  complaint  is  brought  upon  a  motion  made  before 
trial,  to  aUow  the  prosecutor  to  alter  the  date  of  the  ofibnoe  from 
'  the  11th  day  of  October  1866,  to  the  11th  or  12th  day^of  October 

*  1867/  And  objection  that  a  conviction  for  a  penalty,  and  in  de- 
fault of  payment,  imprisonment,  which  concluded,  '  and  in  default 

*  of  immediate  payment  thereof,  ^  adjudged  '  him  to  be  imprisoned,' 
&o.,  in  place  of  '  acljudge  him  to  be  imprisoned*'  was  not  conform 
to  the  form  prescribed  by  the  Summary  Procedure  Act,  and  was 
inept,  repelled. 

Thesb  appeals  were  presented  at  the  Circuit  Courts 
beld  at  Dumfries,  in  April  1867,  and  were  certified  and  jJSson^^. 
reported  along  with  the  cases  of  CaTrtUhers  and  Wt/Uie  jJj°*"' 
V,  Jones,  and  Irving  v.  Jones,  and  are  included  in  the    Joneg-  * 
report  of  those  two  cases ;  in  so  far  as  they  raised  the  ^^Ccmn. 
same  points  as  were  raised  in  them.    Two  additional    ^8^7- 
questions  were  raised  in  the  present  appeals,  the  first  of  ^ppedt. 
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ji^Km '«.  ^^^^  applied  to  the  case  of  Thomas  Jackson  alone ; 
j^°^^  the  other  question  being  applicable  both  to  his  case  and 
Jones,    to  that  of  James  Fulton. 


HighCoort.  Jn  both^  complaints  were  presented  to  the  Justices  of 
1867.'  the  Peace  for  the  county  of  Dumfries,  at  the  instance 
Appeals,  of  the  Respondent,  Procurator-Fiscal  of  the  Justice  of 
the  Peace  Court,  against  the  Appellants,  both  fishermen 
upon  the  Solwaj  Firth,  and  residing  in  Annan,  in  the 
parish  of  Annan  in  said  county.  The  complaint  agpinst 
Thomas  Jackson  charged  him  with  having  contravened 
the  Act  of  Parliament,  25th  and  26th  Vict.  c.  97,  enti- 
tuled  the  Salmon  Fisheries  (Scotland)  Act,  1862,  and 
section  11th  thereof — 

In  80  TAB  A8,  on  the  llth  day  ofOckber^  1866  yean^  being  during 
the  annual  close-time  fixed  onder  and  by  virtue  of  the  said  Act,  within 
the  district  of  the  river  Annan,  he  the  said  Thomas  Jackson  did  bj 
means  of  poke-nets  or  other  description  of  nets,  unlawfully  fish  for  or 
t  ike  four  or  thereby  salmon,  in  the  Solway  Firth,  opposite  or  near  to 
Seafield,  in  the  parish  of  Annan  aforesaid,  and  within  the  limits  of 
the  said  district,  whereby  he  had  rendered  himself  liable  in  a  penalty 
not  exceeding  £5,  and  to  a  fiirther  penalty  not  exceeding  £2,  for  eaeii 
salmon  taken  or  killed ;  and  failing  payment  of  the  penalty  or  penalties 
that  may  be^  imposed,  to  imprisonment  not  exceeding  six  months. 
Further,  the  nets  used  are  in  the  discretion  of  the  Magistrates  liable 
to  be  forfeited. 

The  complaint  was  tried  before  two  of  the  Justices  of 
the  Peace  for  the  county  of  Lockerbie,  on  22nd  Decem- 
ber 1866  ;  and  on  the  appellant  being  placed  at  the 
bar,  the  respondent  as  prosecutor  craved  and  obtained 
leave  to  add  '  or  12th '  to  the  date  of  the  ojBence  charged 
in  the  complaint,  so  as  to  alter  the  date  from  '  the  llth 
'  day  of  October  1866  years,'  to  the  '  llth  or  12th  day 
'  of  October  1866  years,'  and  so  make  it  alterna- 
tive in  place  of  being  charged  as  having  been  committed 
on  the  llth  day  of  October  only  ;  whereupon  the  Ap- 
pellant's agent  objected  to  the  power  of  the  Court  to 
allow  such  an  amendment  to  be  made,  and  protested 
against  the  jurisdiction  of  the  presiding  justices ;  but  the 
objection  was  overruled  ;  and  after  witnesses  had  been 
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exaniiQed  for  the  prosecution  and  defence^  the  justices  jgciidn '«. 
pronounced  the  following  judgment : —  rJiito?**. 

The  jnatices  in  respect  of  the  evidence  adduced  convict  the  said     ^^°^' 
Thomas  Jackson  of  the  contravention  charged :  In  so  fab  as,  upon  HighCoort 
the  12M  da^  of  October  last,  being  during  the  annual  close-time  fixed      i867.' 
by  the  Salmon  Fisheries  (Scotland)  Act,  1862,  within  the  district  of   fpp^i« 
the  river  Annan,  the  said  Thomas  Jackson  did,  by  means  of  poke-nets, 
unlawfully  fish  for  and  take  four  salmon  in  the  Solway  Firth,  near  to 
Seafield,  in  the  parish  of  Annan,  and  within  the  limits  of  the  said 
district,  and  therefore  adjudge  him  to  forfeit  and  pay  the  sum  of  £5 
sterling  of  penalty  for  the  offence  charged,  and  £2  sterling  for  each 
of  the  four  salmon  taken  or  killed,  the  said  penalties  being  payable  to 
David  Ewart,  Writer,  in  Lockerbie,  Clerk  to  the  District  Board  of 
the  district  of  the  river  Annan,  with  the  sum  of  £2,  10s.  sterling  of 
expenses ;  and  in  default  of  immediate  payment  thereof,  adjudged  him 
to  be  imprisoned  in  the  prison  of  Dumfries,  for  the  period  of  three  ' 
months  from  the  date  of  his  imprisonment,  unless  the  said  sums  shall 
be  sooner  paid ;  and  grant  warrant  to  officers  of  Court  to  apprehend 
him,  and  convey  him  to  the  said  prison,  and  to  the  keeper  thereof  to 
receive  and  detain  him  accordingly. 

James  Fulton  was  also  tried  upon  the  22nd  day  of 
December  1866  before  the  same  justices  on  a  similar 
charge ;  and  the  conviction  pronounced  against  him 
was  in  the  same  terms.  More  particularly  it  concluded 
in  like  manner  with  the  above  conviction — '  and  in 
'  default  of  immediate  payment  thereof  adjudged  him/ 
'  &c.  in  place  of  adjudge  him  to  be  imprisoned  in  the 
'  prison  of  Dumfries/  &c. 

Nevat,  for  the  appellant  Jackson,  objected  to  the  al- 
teration of  the  date  of  the  offence  as  illegal.  By  the 
alteration  it  was  made  a  new  and  a  different  offence 
contrary  to  the  provisions  of  section  5th  of  the  Sum- 
mary Procedure  Act.  He  was  therefore  illegally  con- 
victed of  an  offence  of  which  he  was  not  competently 
charged,  and  for  which  he  had  not  been  lawfully  cited 
to  answer. 

He  objected  also  for  both  appellants  that  in  both 
convictions  the  word  adjudged  had  been  used  in  place 
of  the  word  adjudge  as  required  by  Schedule  K  appended 
to  the  Summary  Procedure  Act,  and  there  being  thus 
no  words  of  de  presenti  meaning  and  effect  adjudging 
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jMbrnv.^^^  appellants  to  imprisonment^  the  conviction  is  in- 

f^Tv    ^P^^*^^®  ^^^  inept. 
Jonea-  _     .A.  R  Clabk  and  Johnstone^  for  the  respondent, 

"!f ''^r*'  ^^^^t^i'^^d*  ^  reference  to  the  first  objection,  that  the 

1867/  amendment  allowed  did  not  alter  the  character  of  the 

Appeiiis.  ofience  charged,  and  the  respondent  is  protected  by  the 

provision  in  section  5  of  the  Summary  Procedure  Act, 

which  specially  provides  for  such  amendments.^    The 

second  objection  relates  to  form,  and  b  incompetent. 

The  LoBD  JusncE-CLEBK. — ^The  act  of  amendment 
seems  to  be  justified  by  the  express  provisions  of  the  5  th 
section  of  the  Summary  Procedure  Act.  The  variance  be- 
tween the  charge  as  made  and  the  charge  as  allowed  to 
be  proved,  is  of  a  nature  affecting  not '  the  character  of 
'  the  offence  charged,'  but  the  predse  period  of  time  at 
which  that  particular  offence  took  place,  a  variance  which 
might  come  to  be  one  of  a  few  minutes,  and  could  not 
affect  the  question  materially.  At  all  events  nothing  was 
averred  as  to  the  party  being  misled,  and  no  adjourn- 
ment was  moved,  and  the  objection  is  therefore  merely 
formal.  The  amendment  allowed  is  authenticated  by 
the  clerk  of  Court  as  required.  Is  is  said  this  was  ad- 
missible only  after  the  trial  had  begun.  It  is  more  for 
the  interest  of  the  party  complained  against  that  it 
should  be  stated  before  the  proof  b^an,  apd  an  amend- 
ment not  varying  the  character  of  the  offence  may  be 
made  according  to  the  Act  '  at  any  stage  of  the  pro- 
'  ceedings.' 

The  other  objection,  viz.,  the  use  in  the  conviction  of 
the  past  tense  of  the  word  adjudge  instead  of  the  pre- 
sent was  scarcely  pressed.  This  objection  is  formal 
merely,  and  no  conviction  under  the  Act  libelled  on  can 
be  vacated  on  such  a  ground. 

The  other  Judges  concurring,  the  Court  dismissed 
the  appeal  with  expenses,  modified  to  three  guineas  in 
each  case. 
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Present, 
The  Lord  Justicb-Clbrk. 

June  S| 

Lords  Neayes  and  Jeryiswoodb. 
Her  Majesty's  ADVoGATE^-^oZ.-Gen.  iftZZor— -iSrotin  A,D, 

AGAINST 

Alexander  Macintosh  and  John  Smith — Lawrie, 

Theft*  BY  heanb  of  Housbbrbakinci — Previous  Contiction — Sen« 
TBNCB. — ^Two  persons  conyicted  of  theft  by  means  of  honsebreakingi 
aggravated  by  previous  conviction,  sentenced  to  eight  years'  penal 
servitade. 

Alexakdeb  Macintosh  and  John  Sjhtth  were  charged  Ak^din- 
vrith  the  crime  of  thefb^  especially  when  committed  by  l^j^^ 
means  of  housebreakings  and  by  a  person  who  has  been    Sp»*h- 
previously  convicted  of  theft —  ^j^^^*' 

1867.  ' 


In  so  var  a8|  on  the  30th  or  81st  day  of  March  1867,  or  on  one  or    Theft  by 

other  of  the  days  of  that  month,  or  of  February  immediately  preced-  .  ^^?®" 

ingy  or  of  April  immediately  following,  yon  the  said  Alexander  Macin*  ^  preyions 

tosh  and  John  Smith  did,  both  and  each  or  one  or  other  of  yon,  wickedly  conTiction. 

and  feloniously,  break  into  and  enter  the  shop  or  premises  in  or  near 

High  Street,  Portobello,  in  the  eonnty  of  Edinburgh,  then  and  now 

or  lately  occupied  by  Alexander  Taylor,  sub-postmaster  and  stationer 

there,  by  boring  holes  by  means  of  a  brace  and  bit,  or  other  means  to 

the  prosecutor  unknown,  in  a  door  giving  access  to  the  cellars  or  other 

premises  situated,  or  partly  situated,  under  said  shop  or  premises, 

which  cellars  or  other  premises  were  then  occupied  by  Henry  Calder, 

grocer  and  wine  merchant  in  or  near  High  Street,  Portobello  aforesaid, 

and' by  forcing  out  part  of  said  door,  and  entering  to  said  cellars  or 

other  premises  by  the  aperture  thus  made,  and  thereafter,  by  means 

of  the  said  brace  and  bit,  or  other  means  to  the  prosecutor  unknown, 

making  a  hole  in  the  ceiling  of  one  of  said  cellars  or  other  premises, 

and  in  the  floor  of  said  shop  or  premises  immediately  above  the  same, 

and  entering  thereby  to  said  shop  or  premises,  or  in  some  other  manner 

to  the  prosecutor  unknown ;  and  having  thus,  or  otherwise  to  the  pro- 

iBecutor  unknown,  obtained  entrance  to  said  shop  or  premises,  you  the 

said  Alexander  Aiadntosh  and  John  Smith  did,  both  and  each  or  ono 

or  other  of  you,  then  and  there,  wickedly  and  feloniouslyi  steal  and 
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N®'  7^.    theftuoQBly  away  take  Nine  Sheets  or  thereby  of  Penny  Postage- 
MadntoBh  Stamps  of  the  value  of  Nine  Ponnds  sterling  or  thereby ;  One  Sheet 
and  John  of  Sixpenny  Postage- Stamps  of  the  value  of  One  Pound  sterling  or 
'—  thereby ;  a  quantity  of  One  Shilling,  Ninepenny,  Fourpenny,  and  Two- 
June  3^'  P^i^y  Postage-Stamps,  the  particular  number  of  each  of  said  kinds 
1867.      of  Stamps  being  to  the  prosecutor  unknown,  the  said  quantity  being 
Theft  bj  of  the  value  of  Four  Pounds  sterling  or  thereby  ;  and  Five  Shillings 
bnli^     or  thereby  in  Copper  Money,  the  property  or  in  the  lawful  possession 
&  preriooB  of  the  said  Alexander  Taylor :  &nd  you  the  said  Alexander  Macintosh 
oonTietion.  ^j j  John  Smith  have  each  of  you  been  previously  convicted  of  theft. 

The  indictment  also  set  forth  two  convictions  for  theft 
against  Macintosh  before  the  Police  Court  of  Edinburgh, 
on  21st  September  1857,  and  11th  April  1861,  respec- 
tively ;  as  also  convictions  before  the  Sheriff-Court  of 
Edinburgh,  on  9th  December  1861  and  10th  December 
1862  ;  as  also  a  conviction  of  the  crime  of  theft  against 
the  same  panel  before  the  Sheriff- Court  of  Edinburgh, 
with  a  jury,  on  1st  October  1863  ;  as  also  extracts  or 
certified  copies  of  two  several  convictions  of  the  crime 
of  theft  against  the  panel  Smith  before  the  Police  Court 
of  Edinburgh,  on  20th  February  1861,  and  25th  March 
1861 ;  as  also  a  conviction  of  theft  against  him  before 
the  Burgh-Court  of  Edinburgh,  on  28th  January  1865  ; 
and  a  conviction  of  the  crime  of  theft  against  the  same 
panel,  before  the  Sheriff-Court  of  the  county  of  Edin- 
burgh, with  a  jury,  at  Edinburgh,  on  29th  January 
1866. 

The  panel  pleaded  not  guilty;  and,  after  a  trial*  the 
jury  by  a  majority  returned  a  verdict  of  guilty  as 
libelled. 

The  Court  thereupon  sentenced  the  panels  to  eight 
years'  penal  servitude  each. 
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Present, 
The  Lord  Justice-Clerk.  jnue  8, 

1867. 

Lords  Cowan  and  Neayes. 
James  Patterson,  Suspender — Black. 

4QA1NST 

John  Malcolm,  Respondent — A.  R.  Clark. 

Suspension — Statute  17th  Geo.  III.  c.  56 — Procedure— Oath 
—Productions — Delay— Appeal  to  Quabtsr  Sessions — Justice 
OF  THE  Peace — Recognizances — Imprisonment. — In  a  complaint 
for  contravention  of  the  10th  and  14th  sectiona  of  the  17  th  Geo. 
III.  c.  56,  for  the  prevention  of  frauds  in  the  linen  and  other  trades 
— ^objection,  that  the  specification  of  the  purloined  materials  in  the 
petition  and  relative  oath  was  insufficient, — repelled,  and — Held, 
that  it  is  unnecessary  for  the  petitioner  to  set  forth  the  grounds  of  his 
suspicion  against  the  respondent  in  the  oath  emitted  in  terms  of  the 
Stotute, 

(2.)  Objection  that  the  materials  were  in  a  different  condition  at  the 
trial  from  that  in  which  they  were  when  recovered — repelled  as 
being  matter  of  proof. 

(3.)  Objection,  that  there  had  been  undue  delay  in  the  procedure,  re* 
pelled. 

(4.)  Held  that  the  justices  in  Quarter  Sessions  are  bound  to  hear  and 
finally  dispose  of  an  appeal  regularly  presented,  and  of  which  due 
notice  had  been  given  against  a  conviction  obtained  before  the 
justices  in  Petty  Sessions  upon  a  complaint  under  17ih  Geo.  III. 
c.  56,  nothwithstanding  that  the  appellant  had  neither  paid  the 
penalty,  been  imprisoned,  Aor  had  entered  into  recognizances  in 
terms  of  section  20th  of  said  Statute ;  and  an  Interlocutor  by 
the  Quarter  Sessions  dismissing  the  appeal  recalled,  and  the  case 
remitted  to  the  justices  to  be  heard  and  disposed  of,  and  liberation 
adinterm  granted. 

This  was  a  bill  of  suspension  and  liberation  at  the  in-  p^tteJin 
stance  of  James  Patterson^  Manufacturer  in  Kerriemuir,  »•  Maicoim. 
present  prisoner  in  the  Jail  of  Forfar,  against   John  ^y^^J^ 
Malcolm,  Superintendent  of  Police  at  Kerriemuir,  and    ^^^^' 
was  presented  in  the  following  circumstances : —  Su^dmoh. 
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Panmm      ^^  ^^^'^  November  1865,  a  petition  and  complaint 
^  Malcolm.  ^^  ^ jj^  instance  of  the  respondent,  as  a  common  informer, 
"JSi?8^  ^^  presented  to  the  Justices  of  the  Peace  for  the  county 
^^^7.     of  Forfar,  founding  on  the  10th  and  14th  sections  of  the 
bospenuon.  Statute  17th  Geo.  III.  c.  56,  for  the  more  eflfectual 
prevention  of  frauds  by  persons  employed  m  the  linen, 
fustian,  and  other  manufactures.      The  complaint  set 
forth  that  the  respondent,  the  petitioner,  had  cause  to 
suspect  and  believe  that  there  were  at  the  date  thereof 
certain  purloined  and  embezzled  materials  of  flax  used 
in  the  linen  manufiu^tures  concealed  in  the  dwelling- 
house  of  the  suspender,  or  in  the  weaving-shop  adjoining 
thereto,  at  Old  Tannage,  Kerriemuir,  in  the  Bstrish  of 
Kerriemuir,  and  county  of  Forfar,  and  that  the  suspen- 
der had  thus  contravened  the  said  Statute,  and  incurred 
the  penalties  thereof. 

The  prayer  of  the  petition  craved  that  the  respon- 
dent's oath  to  the  verity  of  the  complaint  be  taken,  and 
thereafter  a  warrant  of  search  granted  to  search  the 
said  premises,  and  on  the  materials  being  found  to  ap- 
prehend the  suspender  and  bring  him  before  any  two 
Justices  of  the  Peace,  and  upon  him  failing  to  account 
to  their  satisfaction  how  he  came  by  the  materials,  to 
convict  him  of  the  offence  specified  ;  and  that  in  respect 
this  was  his  first  offence,  to  punish  him  as  for  a  first 
offence  in  terms  of  law. 

The  respondent  appeared  before  two  Justices  upon  the 
date  of  the  petition,  and  deponed  that —    . 

Wbit  is  ooDtained  in  the  foregmng  petition  is  tme ;  fbrther  thai  I 
have  seen  in  the  premises  mentioned  in  the  petitioni  yams  the  mate- 
rials of  flax  used  in  linen  mamtfacturesy  which  had  evidently  been 
purloined  or  embezzled.  He,  James  Patterson,  the  respondent,  is  a 
weaver  not  employed  by  any  manufacturer,  and  works  up  yams  par* 
loined  or  embezzled.  I  suspect  and  believe  there  are  such  yams  in 
his  said  premises  just  now. 

Thereupon  the  justices  of  the  same  date  granted  war- 
rant of  search  as  craved  ;  and  upon  a  quantity  of  flax 
and  jute  yam  having  been  found  upon  the  8Ufii>ender'8 
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premises^  he  was  of  that  date  also  apprehended,  and  p^J^J^ 
brought  before  the  justices  when  the  diet  was  adjourned  •■MaieoiiD. 
to  the  11th  day  of  December  1865.  "SSi^ST' 

At  this  diet  the  suspender  appeared  and  stated  cer-  ^^'^' 
tain  objections  which  were  sustained  and  the  complaint  Sttspenaon- 
dismissed  ;  but  upon  that  judgment  having  been  brought 
under  review,  upon  a  bill  of  suspension  the  Lords  of 
Justiciary  upon  8th  March  1866  recalled  the  same  and 
remitted  to  the  justices  ;  and  they  in  obedience  to  said 
remit  repelled  the  said  objections  and  recalled  their 
interlocutor  of  11th  March  1865. 

The  case  was  again  proceeded  with  before  the  justices 
upon  8th  and  9th  March  1867,  and  upon  evidence  being 
adduced,  they  found  that  the  suspender  did  not  then 
nor  at  any  other  time  produce  the  party  or  parties  en- 
titled to  dispose  of  said  materials  from  whom  he  bought 
or  received  the  same,  nor  did  he  give  any  account  to 
their  satisfaction  how  he  came  by  them.  They  accor- 
dingly pronounced  a  conviction  adjudging  and  declaring 
him  guilty  of  a  misdemeanour  within  the.  meaning  of 
the  Statute  ;  and  it  being  his  first  offence,  that  he  had 
forfeited  thereby  the  sum  of  twenty  pounds  sterling, 
and,  failing  immediate  payment  thereof,  they  author- 
ized the  same  to  be  levied  by  distressing,  and  if  not 
paid  within  five  days  thereafter,  by  distraining  the 
readiest  of  his  goods  for  payment  thereof ;  and  if  no 
sufficient  distre&s  should  be  found  whereon  to  levy  the 
amount,  the  same  was  ordained  to  be  reported,  that 
a  warrant  of  imprisonment  might  be  issued  ;  and  they 
declared  the  materials  forfeited  and  disposed  of  in  terms 
of  the  statute. 

Against  this  sentence  the  suspender  appealed  to  the 
next  Quarter  Sessions  to  be  held  for  the  said  county, 
and  give  due  notice  thereof,  in  terms  of  section  20th  of 
the  statute  17th  Geo.  III.  c.  56,  and  on  7th  May  1867 
the  appeal  was  called,  and  the  suspender  appeared. 

The  record  of  the  proceedings  bears — 

VOL.  V.  2d 
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No.  7€.        At  the  meetiog  the  Clerk  of  Court  stoted  to  the  Court  that  the  said 

v.  Mid^im.  James  Patterson,  appellant,  did  not  enter  into  a  recognizance,  nor  was 

^jTT^~T  he  committed  to  the  House  of  Correction,  nof  other  prison  within  the 

Jane  8,    county  of  Forfar,  as  provided  for  hj  the  Act  of  Parliament,  17th  Geo. 

^^^^'      III.  c.  56.    Mr.  Grant  for  Malcolm  stated  that  the  non-entering  into 

Sospemion.  recognizances  was  no  bar  to  the  appeal  being  heard,  and  consented  to 

the  hearing.    Mr.  Anderson  for  Patterson  stated  that  he  left  it  for  the 

justices  to  decide  the  point,  reserving  all  his  objections.     He  admitted 

that  no  recognizances  had  been  lodged,  and  that  Patterson  had  not 

been  lodged  in  jail ;  and  that  he  held  that  it  was  not  necessary  that  a 

recognizance  should  have  been  entered  into. 

The  Court  pronounced  the  following  interlocutor  : 

'  The  Courts  in  respect  the  appellant  had  not  com* 
'  plied  with  section  20th  of  the  Act  of  Parliament  17th 
'  Geo.  III.,  c.  56^  dismiss  his  appeal/ 

Thereafter,  no  sufficient  goods  having  been  found 
whereon  to  levy  the  sums  contained  in  the  conviction, 
the  Justices^  upon  a  report  to  that  effect,  granted  their 
warrant,  on  22nd  May  1867,  for  the  apprehension  and 
detention  of  the  suspender^  and  he  was  incarcerated  on 
25th  May  18(57. 

This  Bill  craved  for  suspension  of  the  above  conviction 
dated  9th  March  1867  ;  and,  second,  of  the  interlocutor 
dated  7th  May  1867,  dismissing  the  appeal  to  the 
Quarter  Sessions ;  and,  third  of  the  above  warrant  of 
apprehension  and  detention,  dated  22nd  May  1867 ; 
and  also  for  liberation. 

Black,  for  the  suspender,  objected  to  the  procedure, 
that  the  informer  had  not  been  required  by  the  justices 
to  specify  in  his  oath  what  were  the  materials  of  flax 
suspected  to  be  on  the  suspender's  premises,  nor  what 
were  the  facts  or  circumstances  upon  which  he  based 
his  suspicion  that  said  materials  had  been  purloined  ; 
also,  that  the  warrant  for  searching  the  premises  and 
apprehending  the  suspender  following  thereon,  contained 
no  specification  of  the  materials  for  the  search  of  which 
it  was  granted,  and  he  maintained  that  the  warrant  was 
therefore  illegal,  and  that  it  and  all  that  had  followed 
thereon  should  be  suspended  and  set  aside.  He  objected, 
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also,  that  the  materials  produced  at  the  trial  were  in  a  p'***-  ^^• 
different  form  and  condition  from  that  in  which  those  ^  Maicoim. 
taken  from  the  suspender's  premises  were,  and   that  HighCourt, 
thereby  they  were  made  di£5cult  of  recognition,  and     lae?.' 
the  suspender  exposed  to  disadvantage    He  objected,  SuspensioD. 
also,  that  th^re  was  undue  delay  in  proceeding  with  the 
trial ;  that  the  warrant  of  search  was  executed  and  the 
materials  removed  on  Ist  December  1865,  and  the  case 
remitted  back  to  the  Justices  by  the  Lords  of  Justiciary 
on  8th  March  1866,  but  was  not  proceeded  with  until 
8th  and  9th  March  1867,  to  the  prejudice  of  the  sus- 
pender. 

But  it  was  principally  contended  for  on  behalf  of  the 
suspender,  that  the  interlocutor,  dated  7th  May  1867, 
dismissing  the  appeal,  was  illegal  and  incompetent, 
in  respect  that  due  notice  of  appeal  had  been  given, 
and  the  appeal  itself*  regularly  presented,  in  terms  of 
the  provisions  in  section  20th  of  the  statute  17th 
Greo.  III.  c.  56  ;^  that  the  justices  had  nevertheless 


1  The  Statute  17th  Geo.  III.  c.  56,  section  20,  provides^'  That  if 
any  person  shall  think  himself  or  herself  aggrieved  by  the  order  or 
judgment  of  any  two  justices  before  whom  he  or  she  shall  have  been 
convicted  of  any  of  the  offences  in  the  said  Acts  of  the  12th  year  of 
the  reign  of  King  George  the  First,  and  the  22d  year  of  the  reign 
of  King  George  the  Second,  or  in  this  Act,  such  person  may  appeal, 
and  the  said  justices  are  hereby  required  to  make  known  to  such  person 
at  the  time  of  such  conviction,  his  or  her  right  to  appeal  to  the  next 
General  or  General  Quarter  Sessions  of  the  Peace  to  be  holden  for  the 
county,  riding,  division,  city  liberty,  town,  or  place,  where  such  con- 
Yiction  shall  have  been  made,  (such  person,  at  the  time  of  such  con- 
viction, giving  to  such  justices  notice  in  writing  of  his  or  her  inten- 
tion to  appeal,  and  also  entering  into  a  recognizance  at  the  time  5f 
Bach  notice,  with  sufficient  sureties,  conditioned  to  try  such  appeal, 
and  to  abide  the  judgment  of,  and  pay  such  costs  as  shall  be  awarded 
by  the  Justices  at  such  Sessions) ;  but  if  the  person  giving  sucli 
notice  of  appeal  shall  not,  at  the  time  of  giving  such  notice,  enter  into 
such  recognizance  as  aforesaid,  then  the  Justices  to  whom  sucli 
notice  of  appeal  shall  have  been  given,  shall  and  may  commit  such 
person  or  persons  to  the  House  of  Correction  or  other  public  prison 
of  such  county,  riding,  division,  city,  liberty,  town,  or  place,  there 
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PattorMm  ^^^^  ^<^  coDsider  the  merits  thereof^  and  had  dis- 
#.  Malcolm,  missed  the  same  on  the  ground  that  the  suspender 
^y^J'^'had  not  entered  into  recognizances  nor  gone  to  prison, 
^8^7.  in  terms  of  said  section^  and  had  thereby  failed  to 
Suspenaon.  comply  with  its  provisious. 

The  justices^  in  terms  of  that  section,  it  was  con- 
tended, were  bound  to  hear  and  determine  the  merits  of 
an  appeal  so  brought  before  them  upon  the  merits,  and 
to  revise  the  judgment  of  the  Justices  in  Petty  Sessions, 
and  that  it  was  not  the  suspender's  fault  that  he  was  not 
required  to  enter  into  recognizances  nor  to  go  to  prison. 
That  review  on  the  merits  not  being  excluded,  the  Court 
of  Justiciary  was  entitled  to  take  up  the  case  upon  the 
merits,  and  correct  the  above  illegal  procedure ;  or  at 
all  events  to  remit  back  to  the  justices  to  do  their  duty ; 
and  that  mean  time  the  suspender  was  entitled  to  liber- 
ation as  craved. 

Scott,  for  the  respondent,  admitted  that  the  appeal 
was  duly  intimated  and  presented,  and  that  the  sus- 
pender had  not  been  required  to  enter  into  recognizances, 
nor  to  go  to  prison  ;  and  on  behalf  of  the  respondent 
he  was  ready  to  consent  to  the  case  being  remitted  to 
the  justices  in  Quarter  Sessions.  He  also  admitted  that 
in  terms  of  the  decision  in  Yeaman  v.  Tod,  July  11, 
1836  ;  Swinton,  vol.  i.  p.  247,  the  Court  could  com- 

<  to  remain  until  the  said  next  General  or  General  Quarter  Sessions  of 
'  the  Peace  to  be  holden  in  and  for  such  place,  unless  such  reoogni- 

*  zance  shall  be  sooner  entered  into ;  and  the  said  Justices  before  whom 
^  such  conviction  shall  haye  been  made,  or  any  other  two  or  more 
'  Justices  of  the  same  county,  riding,  division,  dty,  liberty,  town,  or 
^  place,  are  hereby  empowered  and  required  to  take,  and  the  Justices 
^  at  such    Sessions  are  hereby  authorised  and  required  xspaa  due 

*  proof  made  of  such  notice  of  appeal  either  by  the  acknowledgment 
'  of  the  Justices  to  whom  the  same  shall  have  been  given,  or  otherwise 

*  to  hear  and  determine  the  matter  of  the  said  appeal,  and  to  award 
'  such  costs  as  to  them  shall  appear  just  and  reasonable  to  be  paid 

*  by  either  party  ;  and  if  upon  the  hearing  of  such  appeal  the  jndg- 

*  mentof  the  Justices  before  whom  such  appellant  shaU  have  been  eon- 

*  victed  shall  be  affirmed,"  &c.  &e. 
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petently  deal  with  this  matter  upon  a  bill  of  suspension  p^^^„ 
and  liberation.  r.  Malcolm. 

At  advising —  HisrhCourt, 

°  June  8, 

Lord  Cowan. — ^I  am  of  opinion  that  the  Quarter  ise?. 
Sessions^  in  dismi&snng  this  appeal  have  taken  an  errone-  Suspension. 
ous  view  of  the  Statute  (17th  Geo.  III.  c.  56),  under 
which  the  prosecution  was  brought ;  but  there  is  nothing 
to  prevent  the  appeal  being  taken  up  at  the  next  Quar- 
ter Sessions.  The  notice  of  appeal  is  well  given.  The 
expression  in  the  Statute,  '  the  next  General  or  General 
*  Quarter  Sessions  of  the  Peace/  just  means  the  Quarter 
Sessions  competent  to  take  notice  of  the  appeal.  It  is 
a  matter  for  the  discretion  of  this  Court,  I  think,  to 
say  whether,  in  the  circumstances,  they  shall  take  up 
the  appeal.  I  think  we  can  remit  to  them,  in  order 
that  they  may  do  their  duty,  and  that  will  make  it 
competent  to  them  to  deal  with  it  when  it  comes  before 
them. 

Lord  Neaves  concurred. 

The  Lord  Justice- Clerk. — It  was  contended  by  the 
suspender  that  the  petition  was  defective  in  not  speci- 
fying the  materials  sufficiently.  But  another  section  of 
the  Act  gives  a  list  of  the  materials,  one  of  which  is 
mentioned  in  the  petition.  It  was  also  contended  that 
the  oath  of  the  informer  was  not  full,  and  that  it  did 
not  state  in  detail  the  grounds  which  he  had  for  suspect* 
ing  that  there  were  purloined  articles  in  the  suspender's 
bouse.  But  the  Statute  does  not  require  such  grounds 
to  be  stated,  and  I  think  that  the  requirements  of  the 
Statute  have  been  complied  with  in  this  respect  in  the 
oath  that  was  emitted.  Another  objection  that  was 
stat'Cd  was,  that  the  materials  had  been  so  handled  as 
to  render  it  impossible  to  identify  them  ;  but  that  is  an 
objection  which  goes  to  the  merits  ;  that  is  a  question 
of  proof,  and  was  a  matter  to  the  Justices  to  determine. 
With  regard  to  the  lapse  of  twelve  months  between  the 
date  of  the  remit  from  this  Court  and  the  date  of  the 
disposal  of  the  case  before  the  Justices,  it  does  not  ap- 
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^|fj[^  pear  that  the  accused  has  suffered  firom  it^  or  that  any 
w-MiJeoiin.  objection  was  ever  taken  to  the  delay  ;  and  there  is, 
^"^Comi,  therefore,  no  sound  ground  for  that  objection.  We 
>8b7.  come,  therefore,  to  consider  the  question  upon  the  pro- 
^"■P®*""^**^  ceedings  about  appeal.  The  Justices  have  rejected  the 
appeal  because  the  appellant  has  neither  gone  to  prison 
nor  entered  into  recognizances,  in  terms  of  17th  Geo. 
III.  c.  56.  Now  it  would  at  first  sight  sppear  from  sec- 
tion 20th  of  the  Act  that  there  are  two  conditions  pre- 
cedent to  an  appeal  being  received.  That  section  says 
that  an  appeal  may  be  taken,  upon  '  such  person  at  the 
'  time  of  such  conviction  giving  to  such  Justices  notice, 
'  in  writing,  of  his  or  her  intention  to  appeal,  and  also 
'  entering  into  recognizance  at  the  time  of  such  notice, 
'  with  sufficient  sureties,'  &c. ;  but  that  is  qualified  by 
the  provision  which  follows  it  in  the  same  section — '  but 
'  if  the  person  giving  such  notice  shall  not,  at  the  time 
'  of  giving  such  notice,  enter  into  such  recognizances  aB 
'  aforesaid,  the  Justices,  to  whom  such  notice  of  appeal 
'  shall  have  been  given,  shall  and  may  commit  such 
'  person  to  the  House  of  Correction,'  &c.,  there  to  re- 
main until  next  Quarter  Sessions.  It  is  certain  that 
the  Statute  did  not  contemplate  that  the  absence  of  re- 
cognizances should  prevent  appeal  The  Quarter  Ses- 
sions, by  the  same  section,  are  further  '  authorised  and 
'  required,'  upon  '  due  proof  made  of  such  notice  of  ap- 
'  peal,'  to  '  hear '  and  '  determine '  the  matter  of '  said 
'  appeal,  and  to  award  such  costs  as  to  them  shall  seem 
'  just,'  &c.  They  must  go  on  to  hear  and  dispose  of  the 
appeal  according  to  law.  It  does  not  matter  whether 
the  accused  be  present  or  not,  if  he  got  notice  to  attend. 
What  we  must  do  is  just  to  alter  the  finding  of  the 
Justices,  and  remit  to  the  next  General  or  Greneral 
Quarter  Sessions  of  the  Peace  to  proceed  with  the  appeal. 
The  Court  accordingly  pronounced  the  following  in- 
terlocutor : — 

'  Repel  the  whole  objections  founded  upon  the  alleged 
'  irregularities  :  Find  that  the  Quarter  Sessions  of  the 
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'  Justices  of  the  Peace  ought  to  have  entertained  and  p^,^ 
'  disposed  of  the  appeal  entered  by  the  complainer :  ^>  Maiooim. 
'  Therefore  recall  the  sentence  dismissing  the  appeal,  ^Jf^g^ 
'  and  remit  to  the  next  General  or  General  Quarter    ^8^7* 
'  Sessions  of  the  Peace  to  be  holden  for  the  county  of  Si»peMion- 
'  Forfar,  at  Forfar,  to  proceed  with  the  matter  of  the 
'  appeal :  *  Find  no  expenses  due  :  Meantime  grant  war- 
'  rant  for  the  complainer's  liberation,  on  condition  of 
'  his  returning  to  prison  and  undergoing  the  unexpired 
'  period  of  the  imprisonment  under  the  conviction,  or 
*  paying  the  penalty  forfeited,  in  the  event  of  the  con- 
'  viction  being  affirmed  by  the  said  Sessions/ 

D.  CuABOB,  S.S,C. — Jambs  Nisbbt,  S.S.C.— Agents. 


Present, 

Tub  Lord  Jdstice-Clerr. 

Lords  Cowan  and   Dras. 

Francis  Lone,  Suspender — Scotty 

AGAINST 

Henet  Bughan,  Respondent — Marshall. 

Suspension — Statute  13th  and  14th  Vict.  c.  33,  (General  Police 
and  Improvement  (Scotland)  Act^  1850) — Summary  Procedure 
Act — Execution  op  Warrant  to  Apprehend— Surprise— Op- 
pression— Motion  for  Delay. — A  person  communicated  with  hy 
the  police  with  reference  to  stolen  goods  found  in  his  possession, 
attended  the  Police  Court  at  the  request  of  the  Superintendent  of 
Police,  on  a  day  fixed,  when  he  was  served  with  a  warrant  ior  his 
apprehension,  upon  a  complaint  against  him  for  theft  or  reset  of 
theft,  and  was  immediately  thereupon  tried  and  convicted.  The  No.  77. 
procedure  found  relevant,  and  suspension  on  the  ground  of  surprise  ^  Buduui, 
and.i^fression  refused,  no  delay  having  been  moved  for  at  the  trial,  j^.  .  ^^^^ 

Francis  Lone,  Rag  Merchant,  Bank  Street,  Stirling,     i867. ' 
was  charged  in  a  complaint  at  the  instance  of  the  re-  Siwpenaiwi. 
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^Lone'   spondent.   Superintendent  of  Police  for  the  Burgh  of 

•J^uchan.  Stirling,  with  having  stolen  from  within  the  Coach 

Hi|hCoart- i5uilding  Yard  of  Geoige  Thomson,  Coach  Builder, 

1867. '   Orchard  Place,  Stirling,  Three  Brass  Bushes,  between 

Sofpenaioii.  the  Ist  day  of  February  and  the  21st  of  April  1867,  or 

otherwise  between  the  same  dates,  with  having  resetted 

or  received  the  same  in  his  Rag  Store  above  mentioned, 

knowing  them  to  have  been  stolen. 

The  following  note  of  procedure  was  made  : — 

*  Stirling,  29th  April  1867.  Having  oonBidered  the  foregoing  eom- 
'  plaint,  grants  warrant  to  officers  of  Court  to  apprehend  the  therein 
'  designed  Francis  Lone,  and  bring  him  before  the  Magistrates  of 
'  Police,  of  the  Burgh  of  Stirling,  or  any  of  them,  to  answer  the  same, 

*  and  also  to  cite  witnesses  for  both  parties. 

(Signed)        W.  Rankin,  Magistrate.' 

<  At  Stirling  the  29th  day  of  April  1867,  in  presence  of  William 

'  Rankin,  Esquire,  one  of  the  Magistrates  of  JPolice,  of  the  Burgh  of 

'  Stirling,  compeared  the  said  Francis  Lone  under  warrant  of  this 

'  date,  and  the  foregoing  complaint  being  read  orer  to  him,  he  answers 

'  that  he  is  not  guilty. 

(Signed)        F.  Lone. 

W.  Rankin,  Magistrate.' 

'  Whereupon  the  following  witnesses  were  examined  on  oath  in  sup- 

*  port  of  the  complaint. 

Here  follow  the  names  and  designations  of 

three  witnesses. 

(Signed)         W.  Rankin.' 

*  Eo  die :  The  Magistrate  baring  considered  the  foregoing  com- 
'  plaint  with  the  evidence  adduced,  finds  the  said  Francis  Lone  guilty 

*  of  reset  of  theft  as  libelled  in  the  alternative  charge  of  the  complaint, 
'  and  therefore  sentences  and  adjudges  him  to  be  incarcerated  in  the 

*  Prison  of  Stirling,  therein  to  be  detained  for  the  period  of  ten  daya 
'  from  the  date  of  his  incarceration,  and  grants  warrant  to  offietfs  of 

*  Court  to  incarcerate  him  in  said  prison,  therein  to  be  detained  ac- 

*  cordingly. 

(Signed)        W.  Rankin,  Magistrale.' 

The  present  bill  of  suspension  and  liberation  was 
thereupon  presented  craving  for  suspension  of  the  fore* 
going  sentence,  and  for  liberation. 

SooTT.  for  the  suspender — The  susnender  is  a  law 
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abiding  person.  Eight  brass  bushes  were  found  upon  his  '^JJ' 
premises  and  taken  possession  of  by  the  police  ;  some  of  *-  Bncban. 
which  were  subsequently  identified  by  Mr.  Thomson,  ^j^lS^©''' 
coaclibuilder,  Stirling,  as  having  been  stolen  from  his  i867- 
premises.  Upon  being  asked,  the  suspender  could  give  SnBpeDaum 
no  particular  account  of  how  he  became  possessed  of 
them,  inasmuch  as  he  was  continually  receiving  such 
articles  in  the  course  of  trade  without  knowing  by 
whom  they  were  brought  to  his  shop.  Subsequently 
he  was  told  that  he. was  wanted  by  the  superintendent  of 
police,  and  on  going  to  the  police  office  on  27th  April 
1867  he  was  a  second  time  asked  to  account  for  the  pos- 
session of  the  bushes,  when  he  said  that  he  could  not 
recollect  the  person  from  whom  he  had  received  them. 
No  charge  was  then  preferred  against  the  suspender,  nor 
was  anything  said  that  could  suggest  that  a  charge  was 
to  be  preferred,  or  that  any  suspicion  was  entertained 
against  him ;  but  he  was  told  to  attend  at  the  police 
court  on  the  Monday  following,  the  29th  April  1867. 
That  he  accordingly  attended  without  suspicion  that  a 
complaint  charging  him  with  theft  or  reset  of  theft  had 
been  presented,  or  that  a  warrant  for  his  apprehension 
on  said  charge  had  been  obtained  thereon.  That  while 
so  present  in  the  police  court  he  was  suddenly  requested 
to  enter  the  dock,  which  he  did,  and  that  the  complaint 
was  thereupon  read  and  proceeded  with,  and  the  above 
record  made  up. 

The  suspender  was  so  taken  by  surprise  at  this  pro- 
ceeding, and  was  so  agitated  as  to  be  incapable  of  attend- 
ing to  his  interests,  and  on  account  of  the  suddenness  of 
the  charge  it  did  not  occur  to  him  that  the  proceedings 
could  be  postponed ;  and  it  was  admitted  that  no  motion 
for  delay  had  been  made,  and  that  he  pleaded  not 

guilty. 
No  doubt  a  warrant  of  citation  was  granted  by  the 

presiding  Baillie,  but  the  suspender  never  heard  of  it. 

It  was  never  executed.   He  was  neither  dted  nor  appre* 

hended  on  the  charge.  No  timeous  notice  was  therefore 
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^1;^^'    given  to  him  to  enable  him  to  employ  an  agent,  and  to 
9.  BachM.  secure  the  necessary  steps  to  secure  his  acquittal.    It 
**!S»T''  ^^  contended  that  the  proceedings  so  taken  under  the 
1867.     complaint,  and  the  warrant  and    sentence    following 
*  thereon^  were  corrupt,  malicious,  and  oppressive,  and 
were  wilful  deviations  in  point  of  form  from  the  enact- 
ments of  the  General  Police  and  Improvement  Act, 
1850, 13th  and  14th  Vict.  c.  33,  sections  342,  352,  354, 
355,  and  369,  and  were  informal  and  incompetent;  and 
as  the  complainer  was  still  in  prison  the  application  was 
rendered  necessary. 

The  Lord  JusncE-CLEBK. — ^Tou  do  not  aver  that 
when  he  was  asked  to  attend  at  the  police  office  he  was 
told  that  it  was  for  the  purpose  of  precognition,  or  that 
it  was  said  that  any  other  person  was  to  he  tried  for 
theft  or  reset  on  the  occasion. 

Soorr,  for  the  suspender — No  ;  but  we  maintain  that 
the  warrant  was  never  executed,  and  that  in  the  case  of 
a  law-abiding  person  the  ma^strate  ought  either  to  cite 
or  to  have  the  warrant  executed.  The  suspender  was 
neither  cited  nor  apprehended  on  the  charge.  He  was 
merely  asked  to  attend  the  C!ourt,  and  then  sudd^y 
placed  in  the  dock  and  compelled  to  answer  to  the 
charge.  Such  a  proceeding  is  oppressive  and  illegal,  and 
suspension  and  liberation  ougbt  to  be  granted — Cogan 
and  Devany  v.  Anderson,  High  Court,  December  16, 
1854,  Irvine,  vol.  i.  p.  588 ;  Ritchie  v.  PUnier^  High 
Court,  December  20, 1848,  J.  Shaw,  p.  142  ;  Gray  v. 
M'GiU,  High  Court,  February  27,  1858,  Irvine,  vol.  iii. 
p.  39  ;  Robertson  v.  Mackay,  High  Court,  July  21, 1846, 
Arkley,  p.  114. 

MAiLqT¥ATj.j  for  the  respondents— There  is  sufficient  in 
the  statute  under  which  thisprosecution  is  brought  for  Uie 
disposal  of  the  case  without  enquiring  into  the  acts,  the 
version  of  which  as  given  we  do  not  admit.  Section 
848  of  the  13th  and  14th  Vict.  c.  114,  provides  '  that 
'  it  shall  not  be  competent  to  any  party  who  shall  ap- 
'  pear  to  answer  to  any  complaint  to  plead  want  of  due 
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'  citatioa  or  informality  in  the  warrant,  or  execution    'J^J- 
*  thereof.'   Appearance  in  Court  shuts  his  mouth.    And  »  Boehan 
by  the   next  section,   349,  the  magistrates  and  the^^^^J^ 
sheriff  are  authorized  to  frame  rules  and  regulations  and     >8C7- 
forms  of  procedure  that  the  provisions  of  the  above  Act  Safl?*n"«"»- 
may  be  carried  into  execution.    Such  rules  were  framed 
with  the  approbation  of  the  Lord  Justice-General  and 
Lord  Justice-Clerk  as  provided  for.     In  terms  of  Nos. 
4,  5,  6,  and  7,  of  these  rules  there  are  three  different 
causes  provided  for  which  delay  can  be  asked  and  ob- 
Caizied  in  prosecutions  such  as  this.     But  here  no  delay 
was  asked,  and   the  procedure  was  perfectly  regular. 
The  suspender  appeared ;  the  complaint  is  read  over ; 
he  pleads  not  guilty,  and  evidence  is  adduced,  and  that 
being  considered,  the  sentence  is  pronounced,  and  no- 
thing is  said  about  delay.     Having  appeared  then,  and 
no  delay  being  asked,  we  maintain  that  it  is  incompe- 
tent for  the  suspender  now  to  object  to  the  warrant  or 
the  execution  thereof,  and  he  must  be  held  to  have  de- 
parted from  any  defence  he  may  afterwards  have  had. 
And  as  no  ground  of  oppression  has  been  stated  we  sub- 
mit for  enquiry  into  the  facts,  we  think  it  unnecessary 
to  give  the  respondent's  version  of  them. 

The  Lord  Justice-Clerk — ^This  is  a  suspension  and 
liberation  on  the  ground  of  incompetency  and  oppres- 
sion. The  plea  in  law  set  forth  in  the  bill  is,  'The 
'  complainer  having  been  neither  cited  nor  apprehended 
'  on  the  chaise  of  reset,  but  having  been  merely  asked 
'  to  attend  the  Court,  and  then  suddenly  and  without 
'  warning  placed  in  the  dock  and  compelled  to  answer  to 
'  said  charge,  the  whole  proceedings  and  sentence  foUow- 
'  ing  thereon  were  oppressive  and  illegal,  and  suspension 
'  and  liberation  should  be  granted  as  craved,  with  ex- 
'  penses.'  We  have  before  us  the  proceedings  followed 
in  terms  of  the  rules  and  regulations  and  forms  of  pro- 
cedure fiumed  by  the  magistrates  of  police  of  the  borough 
of  Stirling,  with  the  advice  and  approbation  of  the 
Lord  Justice-General  and  the  Lord  Justice-Clerk,  in 
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^Loll'    ^^^^^  ^f  ^^®  12**  *"^  1^*^  ^^^*^-  ^-  23-     We  have  also 
c.  Buchao.  before  us  the  complaint  itself.     This  being  considered, 

"3fj^'*-the  Baillie,  upon  29th  April  1867,  grants  warrant 
^^7.    to  officers  of  Court  to  apprehend  the  therein  designed 

s«»p«*»««-  Francis  Lone,  and  bring  him  before  the  magistrates  of 
police  to  answer  the  same,  and  also  to  cite  witnesses  for 
both  parties,  and  then  on  that  same  day  the  record  bears 
that  witnesses  were  examined  on  oath  in  support  of  the 
complaint,  and  the  magistrates  having  considered  the 
complaint  with  the  evidence  adduced,  finds  the  said 
Francis  Lone  guilty  of  reset  of  theft  as  libelled  in  the 
alternative  charge  in  the  complaint.  All  that  proce- 
dure is  in  express  conformity  with  the  Act  of  Regula- 
tions. It  is  not  necessary  that  there  should  be  an  exe- 
cution of  the  warrant  bearing  the  fact  of  apprehension. 
If  Lone  was  there  in  Court,  and  a  regular  warrant  to 
apprehend  existed,  and  under  that  warrant  he  was  pre- 
sented at  the  bar,  he  was  regularly  before  the  magistrate 
under  an  apprehension  and  regular  warrant,  and  the 
magistrate  would  have  been  entitled  to  proceed  to  trial- 
No  doubt  he  may  ask  delay,  and  the  magistrate  must 
grant  it.  But  here  the  party  is  of  full  years,  and  pleads 
not  guilty.  There  is  no  application  for  delay  and  no 
refusal.  He  enters  his  plea,  and  it  is  subscribed  by  him. 
Wherein  then  lies  the  objection  to  competence  ?£ve  ry 
rule  and  regulation  has  been  observed.  It  is  not  in- 
competent to  apprehend  in  the  police  office,  and  to  put 
the  party  to  trial.  In  all  that  was  done  the  respondent 
was  merely  following  the  regulations  laid  down  by  the 
magistrates,  and  there  can  be  no  incompetency  allied 
against  the  procedure.  But  is  there  oppression  ?  Ob- 
serve the  condition  of  the  case.  That  the  respondent 
is  in  previous  communication  with  the  suspender  on  the 

subject  of  the  complaint.     He  is  told  that  he  is  wanted 
in  connection  with  the  matter  at  the  police  court  on 

Monday,  and,  accordingly,  he  attends,  and  is  put  upon 

his  trial  upon  a  regular  warrant  of  conviction.     It  does 

not  appear  to  me  that  any  oppression  has  entered  into 
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this  much,  if  we  keep  in  mind  that  a  man  placed  in    ^^J^' 
such  circumstances  has  it  in  his  power  to  ask  for  and  ^-  Bnchan. 
obtain  delay.     If  he  is  sufficiently  aware  of  the  nature  ^J^^"^ 
of  the  charge  made  against  him  that  he  not  only  enters     ^8^7. 
his  plea  of  not  guilty,  but  deliberately  subscribes  it.  Can 
we  then  take  the  statement  that  he  was  so  taken  by 
surprise,  and  was  so  agitated,  as  to  be  incapable  of  de- 
ciding what  to  do,  and  that  from  a  man  who  had  been 
placed  in  a  position  to  make  previous  enquiries,  and 
who  had  no  notice  of  the  discovery  of  any  particular 
offender,  and  no  notice  of  any  trial  of  another  person 
about  to  take  place,  in  reference  to   which  he   was 
wanted.    Is  he  to  be  held  to  have  received  no  notice  or 
intimation  whatever  of  any  suspicion  that  existed  against 
him  ?  or  to  have  been  deprived  so  much  of  reason  as  not 
to  be  able  to  demand  delay  ?  There  is,  I  think,  no  such 
ground  of  oppression.     The  case  of  Cogan  or  Devany 
V.  Anderson,  (High  Court,  Dec.  16, 1854,  Irvine  vol.  I 
p.  588)  referred  to,  partakes  in  some  of  its  aspects  of 
the  nature  of  this  case.  That  case  turned,  however,  upon 
a  departure  from  the  form  prescribed  by  the  rules  and 
forms  of  procedure  which  the  sheriff  and  magistrates 
are  empowered  to  prepare  for  summary  cases  by  the 
119th  section  of  the  Inverness  Burgh  Act  1847.  The 
Statute  prescribed  what  would  be  a  good  notice,  and  it 
was  held  that  the  form  had  not  been  so  adhered  to  as 
to  amount  to  a  good  notice.     In  the  discussion  of  the 
case  we  contend.  Miller  says  for  the  suspender  (reads 
from  the  top  of  page  591,  Irvine,  vol.  i.)     Now,  in  the 
Lord  Justice-Clerk's  opinion,  his  Lordship  says  at  the 
bottom  of  page  594,  '  The  notice  required  by  the 
'  Statute  being  a  citation,   the  procurator-fiscal  has 
'  failed  to  make  out  such  a  case.    Whether  this  charge 
'  of  reset  might  not  have  been  tried  in  a  different  way 
'  is  not  the  question.     Probably  the  printed  forms  are 
'  sufficient,  these  being  ia  observance  in  that  Court.    I 
*  therefore  adhere  to  the  opinion  that  citation  of  some 
'  sort  must  be  given.  There  must  be  a  complaint  and  a 
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^Lonl'  ^  warrant  proceeding  upon  it,  or  there  must  be  some  dis- 
i>.  Biiehan. «  tiuQ^  notice  of  the  crime  charged  to  sustain  a  conviction 
**!?™f^f' '  under  the  complaint.   The  magistrates  may  recall  these 

^^^^'  '  forms,  or,  what  is  still  better,  they  may  frame  others 
Suspenaon.  t  ^j^tj^j.  adapted  to  the  general  purposes  of  the  Act ;  but 

*  while  they  remain,  as  in  this  case,  we  cannot  sustain 

*  this  conviction/  The  question  there  was,  was  there 
enough  for  a  citation  under  the  Act  and  Regulations  in 
terms  of  which  the  complaint  had  been  brought.  But 
here  the  party  is  to  be  apprehended,  and  there  is  no  re- 
quirement for  a  separate  notice  before  proceeding  to  trial. 
Having  regard  then  to  the  circumstances  which  took 
place  before  the  complainar  appeared  or  was  called  upon 
to  answer  to  this  complaint,  I  am  of  opinion  that  there 
was  no  oppression,  nor  was  there  any  incompetency  in 
the  procedure  that  took  place.  I  am,  therefore,  for 
refusing  the  Bill. 

LoBO  CowAN. — ^I  have  only  one  observation  to  make 
in  reference  to  the  case  of  Cogan  or  Devany  v.  Anderson. 
Your  Lordship  has  explained  the  true  ground  upon 
which  that  case  was  decided.  What  I  stated  in  that 
case,  and  which  has  been  founded  on,  was,  that  I  rather 
thought  that  the  very  fact  of  the  warrant,  although 
subscribed,  not  being  executed  nor  alleged  to  have 
been  acted  on,  was  sufficient  to  quash  the  case ;  but  I 
acquiesced  in  the  remit,  and  upon  the  report  that 
followed.  I  was  of  opinion  that  the  provisions  of  the 
Statute  in  that  case  had  not  been  complied  with.  And 
then  I  went  on  to  consider  whether  any  equivalent  to  a 
good  notice  had  been  given,  and  I  held  that  the  allega- 
tion of  the  Fiscal  had  not  been  established,  and  I  said 
that  I  could  not  hold  that  what  had  taken  place  was 
equivalent  to  a  proper  notice.  But  here  no  objection 
to  the  competency  of  the  procedure  can  be  maintained, 
and  there  is  no  ground  of  oppression.  I  don't  think 
that  the  complainer  here  could  but  know  that  he  was 
going  to  be  tried  for  theft  or  reset  of  theft  of  the  artides 
that  were  stolen  and  found  in  his  possession  ;  and  if  he 
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was  startled,  he  mi^ht  have  asked  and  obtained  forty-    ^£^' 
eight  hours'  delay.     I  think,  therefore,  that  there  is  no  y»  Bochan. 
ground  stated  for  granting  this  suspension,  or  for  libera-  '^y^^J^ 
ting  the  compkiner.  1867/ 

Lord  Deasl — ^I  agree  in  thinking  that  this  suspension  Sobp«i«c». 
should  be  refused.  In  the  case  of  Cogan  or  Devany  v. 
Andersany  High  Court,  Dec.  16,  1864;  Irvine,  vol.  i.,  p. 
588,  the  Court  interpreted  the  statute,  under  which 
the  procedure  took  place,  taken  in  connection  with 
the  prescribed  forms  of  procedure,  as  making  it  im- 
perative that  there  should  be  previous  notice  given 
to  the  party  complained  against.  The  question  then 
came  to  be  whether  there  had  been  such  notice.  I 
was  inclined  to  think  that  there  had.  The  majority  of 
the  Court  thought  that  there  had  not.  That  was  a  differ- 
ence of  opinion  upon  the  circumstances,  not  upon  the 
construction  of  the  Statute  in  connection  with  the  pre- 
scribed forms,  which  I  concurred  in  thinking  required 
notice  so  long  as  they  remained  unaltered.  If  the  pre- 
scribed notice  was  not  given,  the  proceedings  were  of 
course  incompetent.  But  this  Statute,  (the  13th  and  14th 
Vict.  c.  33)  does  not  require  notice.  There  is  nothing 
incompetent  in  the  procedure.  The  Act  makes  no 
distinction  as  respects  competency  between  law-abiding 
parties  and  others.  No  service  or  citation  or  previous 
warrant  is  made  imperative  in  this  case  more  than  in 
others.  The  whole  thing  may  be  done  after  the 
party  has  appeared  in  the  police  office  so  far  as  mere 
competency  is  concerned.  There  may,  however,  be  a 
case  of  oppression,  and  in  that  case  we  may  give 
relief.  We  will  not  allow  the  Statute  to  be  abused,  al- 
though the  strict  letter  of  it  may  not  have  been  violated. 
When  a  case  of  that  kind  is  alleged,  I  agree  in  thinking 
that  it  is  a  most  important  element  that  the  party  was 
a  law-abiding  party  who  could  be  had  at  any  time,  as,  for 
instance,  the  case  in  the  Books  of  the  married  woman 
who  was  brought  up,  when  in  the  last  stage  of  pregnancy, 
or,  in  the  case  of  children  whose  parents  are  well  known 
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i}^^ '  and  respectable.  But  such  cases  are  exceptional,  and  the 
p.  BuchMi.  grounds  of  exception  must  be  shewn  to  amount  to  abuse 
^J^^^  ^^  oppression.    Here  I  can  see  nothing  of  that  kind. 

^^^^'  _  There  had  been  repeated  communication  on  the  subject 
Saspentton.  ^  j.jj^  stolen  artides  between  the  authorities  and  the 

complainer,  who  knew  he  was  suspected  of  having  come 
dishonestly  by  them  and  that  no  other  party  concerned 
had  hitherto  been  discovered.  He  had  no  reason  what- 
ever to  suppose,  when  he  was  told  that  he  was  wanted 
at  the  Police  Office,  that  the  object  was  to  have  him  as 
a  witness  on  the  trial  of  the  thief.  Then  there  is  in  ex- 
istence a  regular  complaint  and  warrant.  The  com- 
pilainer  charges  him  alternatively  with  theft  or  reset  of 
theft  of  the  two  brass  bushes,  the  property  or  in  the 
lawful  possession  of  George  Thomson,  coachbuilder. .  He 
is  a  man  of  full  age,  and  perfectly  understood  the  com- 
plaint when  read  over  to  him.  Three  witnesses  were 
examined.  The  magistrate  found  him  guilty  of  reset  of 
theft  as  libelled  in  the  alt'ernative  charge,  and  sentenced 
him  to  ten  days'  imprisonment.  The  whole  procedure 
shews  time  and  deliberation.  No  delay  was  asked,  and 
if  in  these  circumstances  we  were  to  suspend  this  sen- 
tence simply  because  the  suspender  was  a  law-abiding 
person^  this  would  be  to  hold  that  in  all  cases  of  law- 
abiding  persons  a  more  formal  mode  of  procedure  must 
be  followed  than  the  statute  prescribes,  and  to  throw  a 
doubt  upon  a  course  of  procedure  which  has  hitherto 
been  considered  unobjectionable.  I  am  therefore  for  re- 
fusing the  Bill. 

Tlie  Lords  accordingly  refused  the  Bill,  and  found  the 
respondent  entitled  to  expenses,  modified  to  five  guineas. 
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Present, 

The  Lord  Justice-Clerk, 

Lords  Cowam  and  Neaves. 

John  Pirrib,  Petitioner— TT.  L,  Mair. 

AGAINST 

Alfred  John  List,  Respondent—^.  R,  Clark. 

Petition  for  interim  Liberation  pending  Appeal — 13th  and  14th 
Vict.  c.  92  (Prevention  of  Cruelty  to  Animals  (Scotland)  Act) — 
Appeal  to  Quartee  Sessions. — A  person  convicted  before  the 
Justices  of  the  Peace  in  Petty  Sessions  upon  a  complaint  for  a  con- 
travention of  the  Act  for  the  better  Prevention  of  Cruelty  to  Ani- 
mals in  Scotland,  brought  in  terms  of  the  Summary  Procedure  Act, 
presented  a  petition  to  the  High  Court,  craving  interim  liberation 
pending  an  appeal  which  he  had  presented  to  the  next  sittings  of 
the  Quarter  Sessions.  Liberation  granted  ad  interim  in  the  cir- 
cumstances ;  reserving  all  question  as  to  the  competency  of  the  ap- 
peal to  be  discussed  before  the  Quarter  Sessions. 

The  petitioner  presented  a  petition   to  the  Court    ^?-T'- 
setting  forth —  «.  List 

HiffhConr 
That  upon  the  23rd  of  May  1867,  the  petitioner  was  served  with  a    Jane  8, 

complaint  at  the  instance  of  Alfred  John  List,  Procurator-Fiscal  of.     ^^^^' 


Court,  charging  the  petitioner  with  having,  on  the  Ist  day  of  May  Soapwwum. 
1867,  contravened  the  Act  of  Parliament  13th  and  14th  Vict.  c.  92, 
'  For  the  more  Effectual  Prevention  of  Cruelty  to  Animals  in  Scot- 
'  land ;'  and  upon  the  30th  of  the  same  month  he  was  convicted  be- 
fore two  of  the  Justices  of  the  Peace  of  the  County  of  Edinburgh  of 
tho  offence  charged  against  him,  and  Bentenced  to  six  weeks  impri- 
sonment in  the  prison  of  Edinburgh.  The  said  complaint  was  brought 
under  the  Summary  Procedure  Act.  The  Act  13th  and  14th  Vict, 
does  not  exclude  or  debar  an  appeal  to  the  Quarter  Sessions  against 
the  sentences  or  judgments  of  the  Justices  in  Petty  Sessions,  and  the 
petitioner  has  therefore  appealed  against  the  sentence  or  judgment 
above  referred  to,  to  the  next  Quarter  Sessions  for  the  County  of 
Edinburgh. 

As  the  next  Quarter  Sessions,  however,  do  not  meet  until  the 
month  of  July  next,  and  as  the  Justices  have  no  power  under  either 
the  Act  13th  and  14th  Vict.  c.  92,  or  the  Summary  Ph>oedure  Act, 

VOL.  V.  2  S 
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No.  78.    to  liberate  the  petitioner  until  the  appeal  ii  determined,  the  present 

9.  Lbt.    iipplication  has  been  rendered  necessary. 
IliffhConri.     ^^  petitioner  is  willing  to  find  eantion  to  retom  to  prison  in  the 

June  8,    event  of  the  sentence  or  jodgment  oomplained  at  being  affirmed  by  the 

^^^^'     Quarter  Sessions. 
Su^aoaioii.     jhe  petition  prayed  for  intimation  to  the  respondent — '  and  there- 

*  after  and  upon  soch  caution  as  your  Lordships  may  £xj  to  grant 
'  warrant  for  the  liberation  of  the  petitioner  until  the  appeal  to  the 
'  Quarter  Sessions  against  the  sentence  or  judgment  of  said  Justiess 

*  has  been  determined,  or  to  do  otherwise  in  the  premises  as  to  your 
'  Lordship  shall  seem  proper/ 

Mair^  for  the  petitioner — The  question  raised  in  this 
petition  is  :  Where  a  person  has  been  convicted  under 
the  Summary  Procedure  Act^  for  an  offence  under  '  the 
'  Act  for  the  better  Prevention  of  Cruelty  to  Animak 
'  in  Scotland/  and  is  sent  to  jail^  is  he,  after  he  has  ap- 
pealed to  the  Quarter  Sessions  from  the  sentence  of  the 
Justices,  obliged  to  remain  in  jail  during  the  whole 
period  of  his  sentence,  or  is  he  entitled  to  apply  for  and 
obtain  interim  liberation  from  your  Lordships  pending 
appeal  ?  This  Court,  I  contend,  has  such  power,  other- 
wise there  would  result  great  hardship  to  the  petitioner 
for  which  no  remedy  would  exist. 

The  Lord  Justigb-Clebk. — ^The  difficulty  on  the  &ce 
of  the  petition  appears  to  be  whether  the  appeal  to  the 
Quarter  Sessions  is  a  competent  appeal.  The  terms  of  the 
petition  seem  to  require  us  to  decide  that  question  first 

Mair,  for  the  petitioner — That,  we  contend,  is  not  a 
competent  enquiry  for  this  Court.  The  Court  cannot 
prejudge  a  matter  which  faUs  to  be  dealt  with  by  the 
Justices,  when  the  appeal  itself  comes  before  them. 
But  supposing  it  competent,  we  maintain  that  although 
in  the  Act  for  Prevention  of  Cruelty  to  Animals  there 
is  no  express  provision  for  appeal  to  the  Quarter  Ses- 
sions, nevertheless  it  is  competent.  There  is  no  clause 
in  that  Act  nor  in  the  Summary  Procedure  Act,  de- 
barring the  Justices  from  entertaining  it,  nor  is  the 
judgment  or  sentence  of  the  Justices  in  Petty  Sessions 
declared  to  be  final.    Because  appeal  is  not  provided 
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for,  the  Court  will  not  assume  that  all  review  is  ex-    ^^•• 
eluded.    Appeal  is  a  remedy  at  common  law,  and  the    •■  ^'^ 
Quarter  Sessions,  as  the  superior  Court,  has  power  to  ^f^^' 
review  the  judgments  of  the  Petty  Sessions. — Barclays     ^^^7. ' 
Digest,  p.  273,  3d  Edition  ;  Tail's  Justice  oftlte  Peace,  Su^n^on. 
p.  431,  4th  Edition. 

Clare,  for  the  respondent,  stated  that  he  did  not  dis- 
pute the  facts,  and  that  he  conceived  the  matter  was  one 
for  the  discretion  of  the  Court.  He  might  discuss  the  com- 
petency of  the  appeal  when  it  came  before  the  Quarter 
Sessions  for  hearing,  but  at  present  he  declined  to  do  so. 

Lord  Cowan. — ^This  petition  brings  before  us  a  point 
involving  a  question  for  the  exercise  of  the  discretion  of 
the  Court  with  regard  to  the  interim  liberation  of  an 
appellant  in  the  circumstances  stated.     Although  by 
the  terms  of  the  petition  it  would  appear  to  raise  a 
question  as  to  the  competency  of  an  appeal  to  the 
Quarter  Sessions  from  the  decision  of  the  Justices  in 
Petty  Sessions  in  reference  to  the  subject  of  this  com- 
plaint, I  think  it  unnecessary,  in  disposing  of  the  case, 
to  deal  with  such  a  question.    The  form  of  the  petition 
in  that  respect  seems  to  be  open  to  objection.     If  there 
are  reasonable  grounds,  however,  presented  to  us  for 
granting  the  prayer,  I  think  that  we  may  grant  it  not- 
withstanding the  form  of  the  petition  itself.     If  the  de- 
cision of  the  Justices  be  carried  out,  and  the  petitioner 
suffer  imprisonment  under  their  sentence,  then  the 
Justices  in  Quarter  Sessions  will  have  no  power  to  re- 
voke that  sentence.     Still  the  question  is  a  delicate  one, 
as  there  seems  to  be  no  good  ground  stated  for  the  ap- 
plication, except  that  an  appeal  has  been  taken,  and 
that  the  judgment  of  the  Justices  will  be  irrevocable 
unless  the  prayer  is  granted.    The  fact  that  an  appeal 
is  not  expressly  provided  for  by  the  Statute,  should  not 
stand  in  the  way  of  our  granting  interim  liberation  cm 
craved.   Such  an  appeal  seems  to  exist  at  common  law. 
Bat  the  Court  do  not  wish  to  express  any  opinion  on 
that  point.    It  is  sufficient  under  the  petition  that  a 
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No  78.    prima  facie  case  upon  the  competency  of  appeal  is  pre- 
V.  List    sented  to  the  Courts  and  the  petitioner  may  go  on  to 


HighCoart.  support  that  whcn  the  appeal  comes  before  the  Quarter 
1867.'    Sessions.     I  think  it  will  meet  the  justice  of  the  case  if 

SaspendoD.  we  remit  to  the  Quarter  Sessions  to  hear  and  dispose  of 
the  appeal^  and  grant  the  petitioner  interim  liberation 
under  caution. 

LoBD  Neaves  concurred. 

TheLoRD  Justice- Clerk. — I  concur  withyour  Lordship 
also,  although  I  have  great  difficulty  as  to  the  compe- 
tency of  the  application.  Perhaps  it  will  be  sufficient 
for  the  justice  of  the  case  to  find  that  a  prima  facie  case 
has  been  made  out.  Suppose  the  appeal  is  found  com- 
petent by  the  Justices  in  Quarter  Sessions,  and  the 
judgment  of  the  Justices  in  Petty  Sessions  is  reversed, 
the  petitioner  would  have  served  out  his  sentence, 
which  would  ultimately  have  been  found  ill^aL  Al- 
though the  procedure  in  the  petition  may  not  be  quite 
regular,  I  think  that  the  necessity  of  the  case  may  war- 
rant the  Court  in  relieving  the  petitioner  by  granting 
interim  liberation^  the  question  as  to  the  competency  of 
the  appeal  being  always  reserved  to  be  discussed  when 
the  case  comes  before  the  Quarter  Sessions. 

The  Court  pronounced  the  following  interlocutor : — 
'  The  Lord  Justice-Clerk  and  Lords  Commissioners 
'  of  Justiciary  having  considered  this  petition,  and 
'  heard  counsel  hinc  inde,  the  procurator-fiscal  not  op- 
'  posing^  and  without  prejudice  to  any  objection  that 
'  may  be  stated  to  the  competency  of  the  appeal  to  the 
'  Quarter  Sessions  against  the  judgment  of  the  Justices, 

*  and  in  the  circumstances  set  forth  in  the  application 

*  grant  warrant  for  the  interim  liberation  of  the  peti- 
'  tioner  on  his  finding  caution  in  the  Justice  of  Peace 
'  Court  books  of  Edinburghshire,  to  the  extent  of  £10 
'  sterling,  that  he  shall  return  to  prison  and  undergo 
'  the  unexpired  period  of  the  imprisonment  under  the 
'  sentence  in  the  event  of  his  appeal  to  the  Qoartw 
'  Sessions  being  dismissed  or  disallowed. 


J 
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Present,  ''"»« l"i 

The  Lord  Justice- Clerk. 
Lords  Cowan  and  Deas. 
Uek  Majesty's  Advocate — SoL-Oen,  Millar — Blackburn  A.D. 

AGAINST 

Daniel  Clark — W.  N.  M'Laren. 


Robbery — Reset  of  Robbery — Aooravation — Sentence — First 
Offence — Reset  of  Theft. — It  is  competent  to  libel '  the  wickedly, 
'  feloniooslj,  and  knowingly  resetting  property  taken  by  robbery.' 

A  panel  pleaded  gnilty  to  three  charges  of  reset  of  theft  without  any 
previous  convictions  being  libelled  on,  but  disclosing  a  course  of 
systematic  resetting,  sentenced  to  five  years'  penal  servitude. 

Daniel  Clark  was  placed  at  the  bar  under  an  in-    No.  79. 
dictment  virhich  set  forth  : —  Oark. 


UighCourt. 

That  Albeit,  by  the  laws  of  this  and  of  every  other  well-governed    ''^g^J^' 
realm,  Theft ;  as  also  Reset  of  Theft ;  as  also  Robbery ;  as  also  the  — - — ~ 
wickedly,  feloniously,  and  knowingly  Resetting  Property  taken  by  set  of  Theft, 
Robbery,  are  crimes  of  an  heinous  nature,  and  severely  punishable.    ^^''^ 

Property 

The  indictment  contained  four  separate  charges  of  ^^^J 
theft  from  the  person,  of  a  gold  or  silver  watch  from  dif- 
ferent individuals  at  various  dates  in  December  1866 
and  Jan.  1867,  with  an  alternative  charge  in  each  case 
of  reset  of  theft.  There  was  also  a  separate  charge  of 
robbery  and  of  reset  of  robbery,  which  was  set  forth  in 
the  following  terms  : — 

LiKEAS  (3),  on  the  I8th  day  of  January  1867,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  December  immediately  preceding,  or  of 
February  immediately  following,  in  or  near  a  house  in  or  near  Canon- 
gate,  Edinburgh,  the  particular  house  being  to  the  prosecutor  unknown, 
or  at  some  other  place  in  or  near  Edinburgh,  the  particular  place  being 
o  the  prosecutor  unknown,  you  the  said  Daniel  Clark  did,  by  your- 
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No.  79.     self,  or  acting  in  concert  with  some  other  person  or  persons  to  the 

Glm.]i.     prosecutor  unknown,  wickedly  and  feloniously,  attack  and  assault 

HighCourt,  ^^^^^  Robertson,  wood-merchant,  then  and  now  or  lately  residing 

June  lOy   with  Janet  Douglas  or  Robertson,  widow,  in  or  near  Bridge  Streel| 

—  Dunkeld,  in  the  parish  of  Caputh,  and  shire  of  Perth,  the  said  James 

set  of  Theft  Robertson  being  then  intoxicated,  and  did,  then  and  there,  wickedly 
^bbery,  and  feloniously,  and  by  force  and  violence,  take  from  his  person  or 
Piopertv  custody,  and  did  rob  him  of  a  gold  or  other  metal  watch,  the  property 
teken  bj  q^  jn  the  lawful  possession  of  the  said  James  Robertson :  Or  Other- 
WISE,  time  and  place  last  above  libelled,  you  the  said  Daniel  Clark 
did,  by  yourself,  or  acting  in  concert  with  some  person  or  persons  to 
the  prosecutor  unknown,  wickedly  and  feloniously,  steal  and  thefi- 
uously  away  take,  from  the  person  or  custody  of  the  said  James 
Robertson,  the  gold  or  other  metal  watch  last  above  libelled, 
the  property  or  in  the  lawful  possession  of  the  said  James  Robertson : 
Or  Otbeewisb,  the  watch  last  above  libelled  having  been,  time  and 
place  last  above  libelled,  wickedly  and  feloniously,  taken  by  robbery,  or 
stolen  and  theftuously  away  taken,  from  the  person  or  custody  of  the 
said  James  Robertson,  by  some  person  or  persons  to  the  prosecutor 
unknown,  you  the  said  Daniel  Clark  did,  some  time  betwixt  the  ITUi 
and  the  31st  days  of  January  1867,  or  on  one  or  other  of  the  days  of 
that  month,  or  of  the  month  of  December  immediately  preceding,  or 
of  February  immediately  following,  the  particular  time  b^ng  to  the 
prosecutor  unknown,  in  or  near  the  shop  or  premises  in  or  near  Foun- 
tainbridge  Street  aforesaid,  then  and  now  or  lately  occupied  by  the 
said  James  Clark,  or  at  some  other  place  in  or  near  Edinburgh,  or 
elsewhere  within  Scotland,  the  particular  place  being  to  the  prosecu- 
tor unknown,  wickedly  and  feloniously,  reset  and  receive  the  gold  or 
other  metal  watch  last  above  libelled,  well  knowing  the  same  to  have 
been  taken  by  robbery,  or  to  have  been  stolen. 

Lord  Cowan. — ^The  third  charge  here  is  robbery, 
and  it  is  set  forth  as  an  aggravation  of  that  crime^  *  as 
'  also  the  wickedly^  feloniously,  and  knowingly  reset- 
'  ting  property  taken  by  robbery,"  &c.,  the  Court  desire 
to  be  satisfied  that  reset  can  be  so  libelled  on  as  an 
aggravation  of  robbery. 

The  SoLiGrroB-GENERAL  referred  to  and  read  from  the 
following  authorities  : — MacdonaltPs  Criminal  Law,  p. 
70  ;  Hume  on  Crimes,  Vol.  1^  p.  113  ;  Alison*s  Criminal 
Law,  Vol.  I.  p.  328  ;  Isabella  Cowan,  High  Court,  Mar. 
10,  1846;  Broun,  Vol.  2,  p.  i9S  ijMelmtte  Anderson, 
High  Court,  December  21, 1846 ;  Arkley,  p.  203 ;  James 
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DenAolm  and  Thomas  Mitt,  High  Court,  May  SI,  1858  ;   ^^ 
Irvine,  Vol.  3,  p.  101.  omrk. 

The  UBual  Interlocutor  of  relevancy  was  thereupon  ^f^^'*' 
pronounced,   and   the  panel,   on  heing   called  upon,    ^8^7- 
pleaded  guilty  to  the  second,  third,  and  fifth  charges  oC^^*^^ 
reset  of  theft.    The  public  prosecutor  accepted  the  Robbery, 
plea,  and  moved  for  sentence.  Property 

The  LoBD  JusncE-  Clerk. — ^We  cannot  deal  with  this  R^^oiy. 
case  as  a  first  ofience,  although  it  is  so  libelled.  The 
thefts,  reset  of  which  you  have  pleaded  guilty  to,  are 
from  diflfer^it  parties,  and  at  difierent  times.  The  Court 
regard  your  case  as  one  of  systematic  resetting,  and  the 
fact,  stated  to  us,  of  your  being  a  watchmaker,  makes 
your  o£fence  only  the  more  dangerous  to  the  community. 
The  sentence  of  the  Court  is  that  you  be  sentenced  to 
five  years'  penal  servitude. 

Sentence  accordingly. 


1M7. 
The  Lord  Jubticb-Clbbs, 

LoBDB  Neatbs  and  Jebviswoodk. 

Hill  Haiulton,  Suspender. — D.  B.  Hope* 

AOAINBT 

John  Girvan,  Respondent — A.  B.  Clark. 

SuBPENBioN — Instance — Pbobecutor — Common  Informer — Sum- 
mary Procedure  Scotland  Act — Statutes  11th  and  12th 
Vict.  c.  43 — 27th  and  28th  Vict.  116  (Poisoned  Flesh  Prohibi- 
tion Act)— and  26th  and  27th  Vict.  c.  113  (Poisoned  Grain  Pro. 
hibition  Act) — Locub — Grime. — Held  that  a  complaint  for  a  oon- 
travention  of  '  the  Poisoned  Flesh  Prohibition  Act,'  brought  in 
terms  of  the  Summary  Procedure  (Scotland)  Act,  1864,  does  not 
contain  a  proper  criminal  charge,  and  may  be  proeecnted  at  the 
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No.  80. 

HiU 
Hftmilion 
V.  John 
Girran. 

High  Court, 

June  15, 

1867. 

SuBpoiirioii, 


iofltanoe  of  a  oommon  informer,  notwithaUnding  section  31  of  the 
Summary  Procedure  (Scothmd)  Act,  1864.  Tliat  it  is  unneeesMuy 
for  the  common  informer  to  set  forth  any  interest  such  as  injury 
suffered.  And  objection  that  the  locus  was  not  sufficiently  specific, 
and  did  not  exclude  places  excepted  from  the  operation  of  the  Poi- 
soned Flesh  Prohibition  Act  by  section  3  thereof — ^repelled,  in  terms 
of  section  34  of  the  Summary  Procedure  (Scotland)  Act,  1864,  as 
being  an  objection  to  form. 

This  was  a  suspension  of  a  conviction  obtained  in  the 
Justice  of  Peace  Court,  at  Girvan,  upon  a  complaint 
under  the  Summary  Procedure  Act,  dated  28th  Feb* 
ruary  1867,  at  the  instance  of  John  Girvan,  fanner, 
Kildonnan  Mains,  in  the  parish  of  Colmonell  and  county 
of  Ayr,  against  the  susiTder,  proprietor  of  the  estate 
of  Kildonnan  in  that  parish,  setting  forth 

*  That  HiU  Hamilton,  Esqnire  of  Kildonnan,  now  or  lately  residing 
at  Kildonnan  in  the  parish  of  Colmonell,  and  John  U^Pherson, 
gamekeeper,  now  or  lately  residing  at  or  near  to  Kildonnan  afore- 
said, have  both  and  each,  or  one  or  other  of  them,  actors  or  actor, 
or  art  and  part,  contrayened  the  Act  twenty-six  and  twenty-seven 
Victoria,  chapter  one  hondred  and  thirteen,  and  the  Act  twenty- 
seven  and  twenty-eight  Victoria,  chapter  one  hundred  asd  fifteen, 
or  one  or  other  of  said  Acts,  in  so  fjar  as  betwixt  the  first  day  of 
January  and  the  eighteenth  day  of  February  in  the  year  Eighteen 
hundred  and  sixty-seven,  the  saids  Hill  Hamilton  and  John  MTher- 
son  did,  both  and  each,  or  one  or  other  of  them,  knowingly  and  wil- 
fully set,  lay,  put  or  place,  or  caused  to  be  set,  laid,  put,  or  placed 
in  or  upon  the  lands  of  Kildonnan  in  the  parish  of  Colmonell,  and 
more  particularly  in  or  upon  lands  in  the  vicinity  of  Kildonnan 
House,  flesh  or  meat  which  had  been  mixed  with  or  steeped  in  or 
impregnated  with  poison  or  some  poisonous  ingredient  so  as  to  ren- 
der such  flesh  or  meat  poisonous  and  calculated  to  destroy  life, 
whereby  the  saids  Hill  Hamilton  and  John  M'Pherson  are  each 
liable  to  forfeit  a  sum  not  exceeding  Ten  pounds,  together  with  the 
expenses  of  prosecution  and  conviction,  if  the  Court  shall  think  fit 
and  failing  immediate  payment  thereof,  or  recovery  by  arrestment, 
poinding,  and  sale,  to  be  imprisoned  for  a  period  not  exceeding 
sixty  days,  all  in  terms  of  said  Acts/ 

Warrant  was  prayed  to  cite 

each  of  the  saids  Hill  Hamilton  and  John  MTherson  to  appear  be- 
fore you  to  answer  to  this  Complaint,  and  thereafter  to  convict  each 
of  them  of  the  aforesaid  contravention,  and  to  adjudge  each  of  them 
to  suffer  the  penalties  provided  by  the  said  Acts  or  any  of  them.' 
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Upon  this  complaint  a  warrant  of  citation  was  granted    ^^^^' 
and  executed  against  the  respondents^  and  at  the  first  ^*j^^" 
diet  of  compearance  an  adjournment  was  craved  for    Girrm. 
them  and  obtained^  adjourning  the  case  to  the  3d  day  ^^gJeT** 
of  April  1867.   At  this  second  diet  their  agent  appeared     1867. '. 
and  stated  that  the  suspender  was  absent,  but  that  he  SuspenMon. 
was  instructed  to  defend  him  as  well  as  the  other  re- 
spondent, John  M'Pherson.    The  trial  was  accordingly 
proceeded  with ;  and  the  complaint  having  been  read 
over,  the  agent,  as  the  record  bears  : 

*  stated  objections  to  the  competencj  and  relevancy  of  the  complaint, 
'  which  were  answered  on  the  part  of  the  coraplainer,  on  which  the 
'  Ck>ttrt  refused  to  minute,  and  repelled  the  said  objections.  The  re- 
'  spondent,  John  M'Pherson,  was  then  called  upon  to  plead,  and  he 
'  answered  that  he  is  not  guilty  of  the  charge  contained  in  the  com- 
^  plaint.     Mr.  William  Murray,  solicitor,  Girvan,  appeared  as  agent 

*  for  the  suspender,  who  was  absent.    The  witnesses  afternamed  were 

*  examined  in  support  of  the  complaint,'  viz. : — 

Here  follow  the  names  and  designations  of  ten  witnesses. 

And   thereupon   the   following   sentence   was   pro- 
nounced :  — 

*  At  Girvan,  the  third  day  of  April  Eighteen  hundred  and  sixty- 

*  seven. — The  Justices,  in  respect  of  the  evidence  adduced,  convict 

*  the  said  Hill  Hamilton  of  the  contravention  charged  in  the  com- 

*  plaint,  and  therefore  adjudge  him  to  forfeit  and  pay  the  sura  of  Five 

*  pounds  of  modified  penalty,  together  with  the  sum  of  Eight  pounds 

*  sterling  of  modified  expenses  of  process  and  conviction ;  and  award 
'  one  moiety  of  the  said  modified  penalty,  being  Two  pounds  ten 

*  shillings  sterling,  to  the  complainer,  and  the  other  moiety  to  the 

*  Moderator  of  the  Kirk-Session  of  the  parish  of  Colmonell,  for  behoof 

*  of  the  poor  of  said  parish ;  and  in  default  of  immediate  payment  of 
'  the  said  penalty  and  expenses,  adjudge  the  said  Hill  Hamilton  to  be 
*•  imprisoned  in  the  Prison  of  Ayr,  at  Ayr,  for  the  period  of  Thirty 

*  days  from  the  date  of  his  imprisonment,  unless  the  said  penalty  and 
'  expenses  shall  be  sooner  paid;  and  grant  warrant  to  Officers  of 

*  Court  to  apprehend  the  said  Hill  Hamilton  and  convey  him  to  the 

*  said  prison,  and  to  the  keeper  thereof  to  receive  and  detain  him  ac- 
'  Gordingly— Assoilzie  the  within-designed  John  M'Pherson  from  this 
'  complaint^  and  decern.' 

(Signed)     *  John  M'Cragkem,  J.  P. 

A.  Crawford,  J.  P. 
John  B.  F.  Gray,  J.  P.* 
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^Hiu^'  Hamilton  then  brought  this  bill  of  suspension  in 
^ohT  ^^^^^  ^^  pleaded— (1.), '  That  under  the  Acts  26th  and 
Gir^  27th  Vict.  c.  113,  and  27th  and  28th  Vict.  c.  115,  and 
«]K^f;^the  Summary  Procedure  (Scotland)  Act,  1864,'  the 
^^^7.  complaint  in  question  could  be  competently  brought  at 
SnqMiiMoii  ^}^Q  instance  of  the  Procurator-Fiscal  only ;  (2.),  That 
at  all  events,  the  said  complaint  was  incompetent  in 
respect  that  it  set  forth  no  title  or  interest  qualifying 
the  said  John  Girvan  to  complain,  or  to  sue  for  penalties 
under  the  said  Acts,  at  least  without  the  concurrence 
of  the  Procurator-Fiscal ;  (3.),  That  the  proceedings  in 
question  being  of  a  criminal  nature,  as  defined  by  the 
Summary  Procedure  (Scotland)  Act,  1864,  could  only 
be  competently  instituted  at  the  instance  of  the  Ph)- 
curator-Fiscal,  or  with  his  concurrence  ;  (4.),  That  the 
complaint  was  irrelevant  in  respect  that  it  did  not  ap- 
pear on  the  face  thereof  that  the  offence  complained  of 
was  in  contravention  of  the  Acts  founded  on,  and  was 
not  one  of  those  things  permitted  by  section  3  of  the 
Act  27  and  28  Vict.  cap.  115  ;  (5.),  That  the  complamt 
was  irrelevant  from  the  vagueness  of  the  description  of 
the  alleged  locus  delicti:  (6.),  That  the  sentence  of  the 
Justices  was  illegal,  and  null  and  void,  and  ought  to  be 
quashed  and  vacated,  in  respect  that  it  followed  upon 
an  incompetent  complaint ;  and  (7.),  That  as  the  com- 
plaint in  the  Inferior  Court  did  not  contain  any  relevant 
or  sufficient  charge  against  the  present  complainer,  the 
sentence  of  the  Justices  was  illegal,  and  null  and  void, 
and  ought  to  be  quashed  and  vacated,  and  the  com- 
plainer was  entitled  to  the  remedy  of  suspension  as 
prayed  for. 

Hope,  for  the  suspender,  objected,  first,  in  terms  of 
the  first  and  third  plea  in  law,  to  the  instance.  The 
complaint  bears  to  be  at  the  instance  of  '  John  Girvan, 
Kildonnan  Mains,  in  the  parish  of  Colmonell/  For- 
merly the  provisions  of  the  11th  and  12th  Vict.  c.  43 
were  applicable  to  prosecutions  for  the  recovery  of  for- 
feitures under  the  Acts  here  libelled  on.     See  27th  and 
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28th  Vict.  c.  115,  section  53,  and  26th  and  27th  Vict.   %%' 
c  113,  section  2,'  and  in  none  of  those  statutes  was  Hamilton 

«.  John 
GirTMi« 


UighCoark 

*  27th  and  2Sth  Vict.  c.  115.—*  Poisoned  Flesh  Prohibition  Act.'  ''"issT?' 
Section  II.—'  Every  person  who  shall  knowingljr  and  wilfnlly  set, 
lay,  pat  or  place,  or  canse  to  be  set,  laid,  or  pnt  or  placed,  in  or 
npon  any  land,  any  flesh  or  meat  which  has  been  mixed  with,  or 
steeped  in,  or  impregnated  with  poison  or  any  poisonoas  ingredient, 
•o  as  to  render  such  flesh  or  meat  poisonous,  and  calculated  to  destroy 
life,  shall,  upon  summary  conviction  thereof^  forfeit  any  sum  not 
exceeding  Ten  pounds,  to  be  recovered  in  the  manner  provided  by 
'  The  Poisoned  Grain  Prohibition  Act,  1863,' '  &c. 

Section  IV. — '  This  Act  shall  not  apply  to  any  grain,  seed,  or  meal 
within  the  provisions  of  The  Poisoned  Grain  Prohibition  Act,  1868. 
And  the  provisions  of  the  5ih  section  of  the  said  Poisoned  Grain  Pro- 
hibition Act,  1863,  shall  apply  to  any  proceedings  instituted  under 
this  Act,'  Ac. 

26th  and  27th  Vict.  o.  113.—'  The  Poisoned  Grain  Prohibition  Act, 
1863/  Section  V. — '  All  penalties  imposed  by  this  Act  may  be  re- 
covered in  England  and  Ireland  before  two  Justioes  of  the  Peace,  and 
in  Scotland  before  two  Justices  of  the  Peace  or  the  Sheriff,  and  for 
that  purpose  in  England  and  Scotland  the  provisions  of  the  Act  of  the 
11th  and  12th  years  of  Her  present  Majesty,  chapter  forty-three,  and 
in  Ireland  the '  Petty  Sessions  (Ireland)  Act,  1851,'  shall  extend  and 
apply  to  this  Act,  and  to  all  proceedings  in  relation  thereto ;  and  it 
shall  not  in  any  such  proceeding  be  necessary  to  allege  or  prove  the 
ground  or  other  place  where  an  offence  is  committed  to  be  the  pro- 
perty  of  or  occupied  by  any  person :  Provided  always  that  the  con- 
victing Justices  or  Sheriff  may,  if  they  or  he  shall  think  fit,  award  to 
the  Ir^former  or  Prosecutor  (not  being  a  police  constable  or  peace 
officer),  in  any  such  proceedings,  any  portion  not  exceeding  one  moiety 
of  any  penalty  recovered  under  the  aforesaid  enactments :  Provided 
also  that  every  Ir^ormer  or  Prosecutor^  and  every  person  who  shall 
give  evidence  against  any  other  person  proceeded  against  under  this 
Act,  shaU  be  freed  and  discharged  from  any  such  penalty  which  he 
may  have  incurred  for  or  by  reason  of  his  having  participated  or  aided 
in  the  commission  of  the  offsnce,  with  respect  to  which  he  shall  so  in- 
form or  proaeeute,  or  give  evidence,  provided  the  information  against 
such  other  person  has  been  laid,  or  such  evidence  given  before  the 
laying  of  any  information  (if  any)  against  such  Ir^ormer^  iVoMCiilor, 
or  witness,  for  the  recovery  of  any  penalty  he  may  have  so  incurred.' 
87ih  and  28th  Vict.  e.  53.—'  The  Summary  Procedure  (Scotland) 
Act,  1864.' 
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^kim'   th^^  &^y  special  provision  made  as  to  who  was  to  pro- 
Hamiiton  secute.     The  words  '  Informer  and  Prosecutor/  used  in 
Qir^Mi.   section  5  of  27th  and  28th  Vict.  c.  115,  do  not  amount 
"Jnn?i5*' *^  *  special  provision  in  favour  of  a  common  informer. 
^8g7.  '  They  are  not  synonymous  or  convertible  terms,  l)ut  are 
'*  applicable,  theformerto  English  and  the  latter  to  Scottish 
practice.    But  by  section  31  of  the  Summary  Procedure 
(Scotland)  Act,  under  which  this  complaint  is  brought, 
it  is  enacted  that  the  provisions  of  the  11th  and  12th  Vict. 
c.43  are  no  longer  applicable  to  proceedings  taken  in  Scot- 
land.    And  by  section  4  it  is  further  provided  that  all 
penalties  for  the  recovery  of  which  no  special  provision  has 


Section  XXXI. — '  In  cases  in  which,  by  any  Act  of  Par- 
liament, the  provisions  of  an  Act  passed  in  the  eleventh  and  twelfth 
year  of  the  reign  of  Her  present  Majesty,  entitaled  '  An  Act  to  facili- 
tate the  Performance  of  the  Duties  of  Justices  of  th^  Peace  out  of 
Sessions  within  England  and  Wales,  with  respect  to  summary  con- 
victions and  orders,  are  or  shall  be  made  applicable  to  complaints  or 
informations  under  any  such  Act,  the  provisions  of  the  said  Act  of  the 
eleventh  and  twelfth  years  of  Her  Majesty's  reign  shaU  not  he  apjpU- 
cable  to  any  proceedings  under  such  Act  when  instituted  in  Seotlandf  but 
the  provisions  of  this  Act  shall  be  applicable  to  all  such  proceedings 
as  may,  under  the  authority  of  any  such  Act,  be  instituted  before  any 
Sheriff,  Justices  or  Justice,  or  Magistrate  in  Scotland/ 
Section  IV. — *  All  proceedings  for  summary  conviction  for  any 
ofience,  whether  at  common  law  or  under  any  Act  of  Parliament,  asd 
all  proceedings  for  the  recovery  of  any  penalty  which  may  be  sued  for 
or  recovered  in  a  summary  form,  whether  such  proceedings  are  at  the 
instance  of  h  public  or  private  prosecutor  or  complainer,  may  be  in- 
stituted by  way  of  complaint  in  one  or  other  of  the  forms  set  forth  in 
Schedule  A  to  this  Act  annexed ;  and  it  shall  not  be  neoesaary  to 
mention  in  any  complaint  any  Act  of  Parliament  other  than  the  Act 
declaring  the  offence  for  which  a  conviction  is  sought,  or  imposing  the 
penalty  or  forfeiture  which  is  claimed ;  and  it  shall  be  sufficient  to  re- 
fer to  the  Act  or  section  of  the  Act  founded  on,  without  setting  forth 
the  enactment  in  words  at  length ;  and  where  it  is  necessary  that  any 
such  complaint  should  be  made  upon  oath  of  the  complainer,  or  of  a 
credible  witness,  such  oath  may  be  in  the  form  of  Schedule  B  to  this 
Act  annexed ;  and  all  penalties  for  the  recovery  of  which  in  Scotland 
no  special  provision  has  been  made  by  Act  of  Parliament,  may  be  seed 
for  by  the  Procurator- Fiscal  of  the  jurisdiction/ 
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been  made  by  Act  of  Parliament,  may  be  sued  for  by  the    ^^m ' 
Procurator-Fifical  of  the  diatrict.     We  maintain,  there-  Hamilton 

••  John 

fore,  that  as  the  provisions  of  the  11th  and  12th  Vict.  Gxtvan. 
c.  43  no  longer  regulate  the  procedure  under  the  two  ^l^n^"^'*' 
poison  Acts  libelled  on,  and  as  no  special  provision  is  i867. ' 
made  in  any  of  those  Acts  for  a  prosecutor,  the  case  is  Suspenwon, 
left  in  the  position  contemplated  by  section  4  of  the 
Summary  Procedure  (Scotland)  Act,  viz.,  in  the  posi- 
tion of  a  case  which  ought,  in  terms  of  that  section,  to 
have  been  prosecuted  by  the  Procurator-Fiscal  of  the 
jurisdiction.  And  even  if  that  enactment  in  section  4 
did  not  exist,  or  was  not  applicable,  the  result  must  be 
the  same  at  common  law.  The  offence  charged  is  an 
innominate  offence,  and  as  such  could  only  be  prose- 
cuted at  common  law  in  Scotland  at  the  instance  of  the 
public  prosecutor,  or  of  the  party  aggrieved  with  his 
concourse.*  Hume,  vol.  ii.,  p.  119.  Further,  in  terms 
of  the  second  plea.  Even  supposing  a  common  informer 
could  prosecute,  or  that  the  concurrence  of  the  public 
prosecutor  had  been  obtained,  the  private  complainer 
would  require  to  specify  some  interest,  such  as  injury 
suffered,  which  must  appear  ex  facie  of  the  procedure. 
Hume,  vol.  ii.,  p.  125.  But  here  the  complaint  sets 
forth  no  interest  qualifying  John  Girvan  to  prosecute. 
It  is  not  alleged  that  the  poisoned  flesh  was  placed  upon 
any  part  of  the  farm  occupied  by  him,  or  that  any  ani- 
mal belonging  to  him  was  thereby  killed  or  injured  or 
put  in  danger.  It  does  not  even  appear  that  the  re- 
spondent's farm  is  a  part  of  the  lands  of  Kildonnan, 
upon  which  the  poisoned  flesh  is  alleged  to  have  been 
placed.  These  lands  extend  to  3683  acres  or  thereby, 
and  include,  besides  the  lands  let  to  John  Girvan,  other 
lands  with  which  he  has  no  concern.  The  respondent's 
designation,  therefore,  farmer,  Kildonnan  Mains,  in  the 
parish  of  Colmonell,  describes  no  interest  qualifying  him 
to  prosecute.  A  private  individual  cannot  prosecute  in 
Scotland  at  common  law  apart  from  special  enactment. 
Barclay's  Digest,  Third  Edition,  pp.  213  and  215.  And 
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^Hi?i^'   ^^^  ^^^^^  ^  ^^^  ^^^  ^^  those  specially  provided  for. 
Hamilton  The  caso.  therefore,  falls  under  the  enactment  contained 

».  John  ,  , 

Ginrm.   in  the  abovc-mentioned  section  4  of  the  Summary  Pro- 
HighCourt  cedure  Act ;  and  in  respect  that  the  complaint  was 
1867. '  neither  at  the  instance  of  the  Procurator- Fiscal,  nor  at 
Snqieniion-  the  instance  of  a  private  party  with  the  concourse  of 
the  public  prosecutor  it  was  incompetent^  and  the  sen- 
tence following  thereon  falls  to  be  suspended,  Herbert  v. 
tlie  Duke  ofRosburghj  High  Court,  December  26, 1856, 
Irvine,  vol.  ii.,  p.  346  ;  M^Kelvie  v.  Barr,  High  Court, 
December  8, 1860,  Irvine,  vol.  iii.,  p.  631. 

It  was  also  maintained  separately  upon  the  relevancr^r. 
By  section  3  of  the  27th  and  28th  Vict.  c.  115,  the 
Poisoned  Orain  Prohibition  Act,  one  of  the  Acts  libelled 
on,  certain  places  are  excepted  from  the  provisions  of 
the  Act,  and  it  is  made  permissible  under  certain  con- 
ditions to  place  ingredients  for  the  destruction  of  rats, 
mice,  and  other  small  vermin.  But  the  description  of 
the  locus  in  the  complaint,  viz.,  in  or  '  upon  the  lands 
of  Kildonnan  in  the  parish  of  Colmonell,  and  more 
particularly  in  or  upon  the  lands  in  the  vicinity  of  Kil- 
donnan House,'  is  vague  and  not  sufficiently  specifia 
More  particularly,  it  does  not  appear  therefrom  that  the 
place  where  the  poisoned  flesh  is  alleged  to  have  been 
placed,  was  not  one  of  those  places  excepted  as  above- 
mentioned  from  the  operation  of  the  Act.  On  these 
grounds  the  complaint  is  irrelevant  and  incompetent, 
and  the  sentence  proceeding  thereon  is  null  and  void, 
and  ought  to  be  suspended. 

A.  B  Clare,  for  the  respondent. — The  question 
raised  is  whether  this  complaint  may  be  brought  by  the 
Ph)Curator-Fiscal,  or  by  a  common  informer,  or  by  a 
party  aggrieved :  and  whether  a  person  having  no 
stated  interest  except  that  of  citizenship  may  prosecute 
for  an  offence  under  '  The  Poisoned  Mesh  Prohibition 
Act.'  We  maintain  that  although  there  is  no  special 
declaration  permitting  the  public  to  prosecute,  yet  it  is 
so  distinctly  implied  by  the  provisions  of  the  PoiBoned 
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Grain  and  Poisoned  Flesh  P^rohibition  Acts^  coupled   ^|^.^®- 
with  those  of  11th  and  12th  Vict.  c.  42.  that  it  amounts  Hamilton 

V.  John 

to  such  a  special  provision  as  cannot  be  disregarded.  Girvm. 
See  11th  and  12th  Vict.  c.  43,  sections  1  and  2,^  andHijhamrt, 
26th  and  27th  Vict,  c.  113,  section  5.^  By  the  terms  of  °°867. ' 
these  Acts  the  Sheriff  or  Justices  are  empowered  in  Snspenaion. 
Scotland  as  in  England  to  proceed  upon  the  information 
or  complaint  of  a  common  informer  or  complainer.  The 
provision  in  the  above-mentioned  section  5  of  the  26th 
and  27th  Vict.  c.  113, '  that  the  convicting  Justices  or 
'  Sheriff  may,  if  they  or  he  shall  think  fit,  award  to  the 
'  informer  or  prosecutor  (not  being  a  police  constable  or 
'  peace  officer)  in  any  such  proceedings,  any  portions  not 
'  exceeding  one  moiety  of  any  penalty  recovered,'  makes 
it  clear  that  the  Act  intended  the  prosecution  to  take 
place  at  the  instance  of  any  member  of  the  public  as  a 
common  informer ;  and  the  provision  that  a  common 
informer  (not  being  a  police  constable  or  peace  officer) 
gets  a  share  of  the  penalty  at  the  discretion  of  the  Jus- 
tices, shows  that  the  words  informer  or  prosecutor  are 
used  as  synonjonous  terms,  and  that  where  a  police  con- 
stable or  peace  officer  prosecutes,  he  prosecutes  not  as  a 
Procurator-Fiscal,  or  under  any  other  public  title,  but 
in  the  capacity  of  a  common  informer. 

But  it  is  said  that  these  enactments  are  repealed  by 
section  31  of  the  Summary  Procedure  (Scotland)  Act, 
and  that  the  provisions  of  the  11th  and  12th  Vict.  o. 
43  is  thereby  made  inapplicable  to  procedure  in  Scot- 
land.^ The  Summary  Procedure  Act  does  not,  we 
maintain,  deal  with  the  instance  of  summary  actions.  Its 
enactments  were  not  passed  to  introduce  a  different 
title  in  the  prosecutor,  but  to  introduce  a  new  proce- 

^  The  11th  and  12th  Vict  c  43,  in  sedtiona  I  and  2,  empowen  the 
Jnatices  to  issue  their  summons  upon  the  information  of  an  %f\formant 
or  emmafii.  Also  to  issue  a  warrant  of  apprehension  without  a  sum- 
fflODfl  *  upon  oath  or  affirmation  substantiating  the  matter  of  the  infor- 
<  inatien.' 

*  Foot*  note,  p.  448.  '  Foot-note,  p.  448. 
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^Hm'    ^^^  ^^  ^^^  information  in  such  cases  was  laid^  leav- 

"^h*^  ing  the  right  to  prosecute  in  the  same  party.     The  31»t 

Girvan.  sectiou  of  the  Summary  Procedure  Act  only  says  that 


uighcoart,  the  Procurator-Fiscal  may  prosecute,  and  even  if  a  title 
1867. '  to  prosecute  is  thereby  conferred  upon  him,  it  does  not 

SiMpenrion.  affcct  the  qucstiou. 

Lord  Neaves. — ^This  complaint  is  certainly  in  some 
respects  peculiar.  The  Justices  do  not  appear  to  have 
had  the  information  upon  which  the  warrant  proceeds 
before  them,  in  terms  of  section  1  of  11th  and  12tli 
Vict.  c.  43,  and  the  warrant  is  not  in  the  terms  pre- 
scribed by  that  Act.  Now  I  don't  understand  you  to 
contend  that  a  title  to  prosecute  is  expressly  given  by 
the  Poison  Acts  libelled  on,  and,  if  that  be  so,  then  the 
title  must  rest  upon  the  11th  and  12th  Vict.  c.  43.  But 
if  the  provisions  of  this  11th  and  12th  of  Vict,  are  re- 
pealed by  the  31st  section  of  the  Summary  Procedure 
Acti  does  not  the  title  thereby  conferred  go  also  ? 

Clark,  for  the  respondent. — 1  here  is  no  doubt  that 
the  complaint  here  is  brought  under  the  11th  and  12th 
Vict.  c.  43,  but  under  the  Summary  Procedure  Act,  and 
that  by  the  31st  section  of  the  latter,  the  former  Act  is 
declared  inapplicable  to  Scotland,  but  that  abrogation 
does  not  take  up  the  provisions  for  procedure  in  the 
Poison  Act  libelled  on  by  the  root,  but  only  subsequent 
to  the  information  being  brought.  The  Summary  Pro- 
cedure Act  not  only  provides  for  matters  of  form,  and 
does  not  in  any  way  affect  the  right  which  had,  pre- 
viously to  the  statute  being  passed,  been  given  to  a  com- 
mon informer  to  prosecute. 

But  it  is  said  that  we  have  set  forth  no  interest  to  pro- 
secute, and  that  we  have  not  obtained  the  concurrence  of 
the  Procurator-Fiscal.  That  concurrence  is  not  neces- 
sary under  the  Acts  libelled  upon.  This  is  not  a  proper 
criminal  charge.  The  statute  only  sanctions  the  inflic- 
tion of  a  penalty,  and  he  referred  to  the  Day  Poaching 
Act  and  the  Master  and  Servant  Act,  in  which  a  private 
individual  is  empowered  to  prosecute  without  concourse. 
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Nor  is  it  requisite  for  me  to  specify  more  particularly    ^^^^' 
any  interest.     In  the  case  of  Herbert  v.  the  Duke  of  Hamilton 
Ro^urgh  cited,  no  interest  wa43  specified.  It  sufficiently   Girvan. 
appears  what  my  interest  is.     It  consists  in  the  danger  HighCourt. 
arising  from  the  vicinity  of  my  farm  :  and  if  my  farm  is     1867. ' 
insufficiently  specified^  we  have  the  interest  declared  by  Suflpenuoii- 
the  statute,  viz.,  to  get  a  half  of  the  penalty.     But  it  is 
not  alleged  that  my  farm  is  not  a  part  of  the  estate  of 
Kildonan,  or  that  it  is  not  in  the  vicinity  of  the  poi- 
soned locus.     The  statute  does  not  require  me  to  specify 
how  near  to  the  poisoned  lands  my  lands  are.    We  have 
set  forth  encSugh  to  entitle  us  to  enquiry,  and  the  Jus- 
tices will  consider  whether  the  vicinity  is  sufficient  to 
give  us  an  interest.     Raper  v.  Duff,  High  Court,  Feb- 
ruary 6,  1860  ;  Irvine,  vol.  iii.,  p.  529. 

Upon  the  relevancy  it  was  contended. — ^The  Act, 
while  it  excepts  certain  places  from  its  operation,  does 
not  require  that  the  excepted  places  shall  be  set  forth 
in  the  complaint,  but  rather  that  the  suspender  should 
state  them  in  the  form  of  a  defence  if  he  means  to  found 
upon  them.  The  locus  is  sufficiently  specific  in  terms 
of  the  Act,  and  at  all  events  it  is  sufficiently  so  in  a 
case  such  as  this  to  apprise  the  suspender ;  and,  on  the 
whole,  we  are  entitled  to  prevail. 

The  following  opinions  were  delivered  : — 
LoBD  Neavbs. — This  case  involves  questions  of  nicety 
and  importance.  The  principal  difficulty  in  the  case 
arises  from  the  Act  recently  passed  as  to  Summary  Pro- 
cedure ;  and  one  of  the  questions  raised  is,  as  to  the 
effect  of  the  31st  section  of  that  Act  as  operating  on 
the  English  Summary  Procedure  Act,  and,  through  it, 
on  the  Poisoned  Grain  and  Poisoned  Mesh  Acts.  These 
Acts  were  passed  some  years  ago  ;  and  I  have  no  doubt 
that  when  this  matter  was  first  the  subject  of  legislation 
in  Acts  equally  applicable  to  England  and  Scotland,  it 
was  the  intention  of  the  Legislature  to  make  the  penal- 
ties for  contravention  of  the  statute,  in  the  first  instance 

pecuniary,  imprisonment  being  only  the  result  of  non- 
VOL.  V.  2  P 
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^Hm '    payment  of  the  fines  imposed.     There  is  no  doubt  that 
Hamilton  in  the  first  Conception  of  these  Acts,  the  intention  was 

V.  John  *  ' 

Girran.    to  make  them  enforceable  at  the  instance  of  a  common 


HighCourt.  infonncF,  that  is  to  say,  of  any  one  who  laid  before  a 
1867. '  Justice  of  the  Peace  a  statement  that  such  an  offence 

Suspension,  had  bccu  Committed  This  was  undoubtedly  the  case 
in  England;  and  I  think  it  was  the  same  in  Scotland. 
The  5th  section  of  the  Poisoned  Grain  Act  plainly  con- 
templates prosecution  at  the  instance  of  a  common  in- 
former. I  do  not  say  there  is  there  a  substantive  euAct- 
ment  that  a  common  informer  may  prosecute^  but  the 
last  portion  of  the  section  proceeds  on  the  assumption 
that  power  has  already  been  given  to  informers  to  pro- 
secute as  it  had  been^  by  reference  to  the  11th  and  12th 
Vict.  c.  43. 

It  may  be  that  the  words  informer  or  prosecutor  are 
used  loosely,  and  intended,  applicando  sinyuh  singulis, 
to  apply  to  England  and  Scotland,  but  that  is  not  pro- 
bable. We  have  here  then  an  offence  for  which  a 
penalty  is  recoverable,  an  offence  of  a  peculiar  kind, 
which  consists  in  doing  something  dangerous,  but  not 
necessarily  resulting  in  actual  injury,  as  is  the  ordinary 
case  of  crimes  in  our  law.  The  offence,  therefore,  is 
rather  in  the  region  of  police  regulations  than  of  crimi- 
nal law.  And  as  it  may  not  be  in  itself  injurious,  no 
one  can  have  an  individual  interest  to  prosecute.  If 
the  prosecutor's  title  cannot  be  supported  as  a  common 
informer,  it  cannot  be  supported  on  any  other  grou.d. 
To  facilitate  the  carrying  out  of  the  Act,  an  informer  is 
allowed  to  bring  his  action,  and  the  Justices  may  award 
him  a  portion  of  the  penalty  not  exceeding  one-half. 
But  it  is  said  that  all  this  is  altered  by  the  Summary 
Procedure  Act.  Now,  no  doubt  a  good  deal  of  change 
is  effected  by  the  31st  section  of  that  Act,  and  the  lan- 
guage used  is  very  equivocal.  But,  I  think,  it  cannot 
be  held  to  take  away  a  right  to  prosecute  already 
created.  On  the  contrary,  it  assumes  the  commence- 
^ment  of  a  prosecution,  and  the  presumption  is  that  the 
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legislature  intended  merely  to  alter  the  forms  without    ^^{^' 
changing  the  radical  rights  of  parties,  or  depriving  them  Hamilton 
of  their  ^jtis  actionis.*    I  am  of  opinion,  therefore,  that   Girvan. 
the  former  Act  still  stands,  so  far  as  it  contemplates  the  HighCourt, 
commencement  of  proceedings  by  a  common  informer  :     1867. ' 
and  this  view  is  confirmed  by  the  4th  section  of  the  SuBpenaion. 
Summary  Procedure  Act. 

With  regard  to  relevancy  it  is  not  possible  for  us  to 
say  whether  the  locus  is  vague  or  not.  The  Inferior 
Court  must  have  judged  of  that.  The  defender  appears 
to  have  had  sufficient  notice  of  the  charge  against  him. 
And  as  to  the  other  objection,  it  was  open  to  the  defen- 
der to  have  pleaded  any  exception  on  which  he  could 
found  as  a  defence. 

Lord  Jerviswoode. — I  arrive,  but  with  some  difficulty, 
at  the  same  result.  My  first  impression  in  the  case  was, 
that  there  was  not  a  sufficient  statement  of  interest  on 
the  part  of  the  prosecutor  :  but  my  difficulties  in  that 
respect  have  lessened  as  the  discussion  has  proceeded, 
and  I  have  now  come  to  be  satisfied  that  the  respondent 
here  has  such  an  interest,  although  not  an  interest  of 
any  special  kind.  I  think  it  sufficient,  because  he  has 
it  in  common  with,  and  as  one  of,  the  public.  I  am 
not  sure  that  he  has  set  forth  sufficiently  any  special 
interest ;  and  if  I  had  felt  that  such  was  necessary  un- 
der these  Poison  Acts,  I  am  not  sure  that  I  could  have 
found  any  such  special  interest  set  forth  here.  But,  by 
the  statute,  any  one  has  an  interest  to  prosecute,  be- 
cause the  offence  is  constituted  by  the  mere  act  of  put- 
ting poisoned  meat  on  the  ground  ;  and  although  no 
injury  has  thereby  been  caused  to  any  one,  still  the  * 
statute  constitutes  that  Act  an  ofience.  Therefore,  be- 
fore any  injury  is  done,  somebody  must  have  a  right  to 
prosecute,  and  if  that  be  so,  who  has  that  right  under 
the  statute  ? 

Evidently  the  right  lies  with  any  one  of  the  public. 
There  is  not  one  of  the  public  who  cannot  qualify  an 
interest.     His  animals,  the  members  of  his  household 
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^Hiii^'    ™^7  ^^^^  access  to  the  place  where  the  poisoned  flesh 
^^*™iJj^"  is  laid.     The  object  of  the  legislature  was  to  prevent 
Gtrran    this  thlog  bcing  doDC^  and  the  statute  therefore  gives  to 
^j«*»*^Y''  ^^^  public  a  right  to  prosecute  apart  from  special  in- 
1867. '  terest.     I  therefore  concur  in  thinking  that  the  instance 
Sospenaion.  is  good,  and  there  is  nothing  in  the  subsequent  proce- 
dure to  nullify  the  sentence^  or  which  can  enable  the 
Court  to  grant  the  prayer  of  the  bill. 

The  Lord  Justice-Cleek. — I  concur  generally  in  the 
opinion  stated  by  your  Lordships.     The  question  is  not 
without  difficulty^  but  the  difficulty  is  limited  to  the  ob- 
jections to  the  instance^  and  to  the  absence  of  the  public 
prosecutor.     With  respect  to  the  objections  stated  to  the 
relevancy^  these  are  not  to  be  dealt  with  as  if  this  were 
a  criminal  indictment,  and  as  if  the  case  had  come  before 
this  Court  in  the  first  instance.    We  are  dealing  with 
these  objections  in  reference  to  a  Bill  which  craves  that 
a  sentence  obtained  under  the  Summary  Procedure  Act 
shall  be  quashed  ;  and  the  34th  section  of  that  Act  pro- 
vides that  no  conviction  or  judgment  in  pursuance  of  that 
Act  shall  be  quashed  for  want  of  form.     Keeping  this  in 
view,  and  considering  then  the  objection  as  to  the  allied 
want  of  specification  in  the  description  of  the  locus  delictiy 
we  must  look  to  the  nature  of  the  offence  which  was 
charged,  and  see  whether  the  suspender  had  reasonable 
notice.     As  this  is  not  a  criminal  offence,  and  we  are  to 
look  to  substance  and  not  form,  all  that  can  be  reasonably 
required  is  that  the  respondentinthecomplaintshall  have 
sufficient  information  to  enable  him  to  understand  the 
charge  and  prepare  for  hisdefence.  The  questionis,  there- 
fore, is  there  reasonable  notice  given  to  the  suspends  by 
the  statement  of  the  locm  in  the  complaint  ?    I  am  un- 
able to  say  that  the  complaint  is  deficient  in  that  respect, 
or  that  oppression  can  be  here  alleged  against  the  corn- 
plainer  in  the  petition.     The  alleged  necessity  for  more 
minute  specification  of  the  lands  is,  I  think,  a  merely  tech- 
nical objection  to  a  matter  of  form  which  possibly  might  be 
required  in  a  purely  criminal  prosecution,  but  which  will 
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not  assist  aparty  inthiscase.   I  come  then  to  the  objection   ^^.^{^* 
that  it  does  not  appear  from  the  complaint  that  the  of-  Hamilton 
fence  charged  was  not  one  of  those  excepted  in  the  third    Girvan. 
section  of  the  27th  and  28th  Vict.  c.  115. — The  general  HighConrt 

June  16 

enactment  contained  in  section  2  of  the  Act,  is — '  Every     ise?. ' 


'  person  who  shall  knowingly  and  wilfully  set,  lay,  put,  SuspeDsion* 
'  or  place,  or  cause  to  be  set,  laid,  put,  or  placed  in  or 
^  upon  any  land,  any  flesh  or  meat  that  has  been  mixed 
'  with  or  steeped  in,  or  impregnated  with  poison,'  &c., 
shall,  upon  summary  conviction  thereof,  forfeit,  &c.,  and 
the  allegation  in  this  complaint  charges  that  expressly 
against  the  suspender — '  In  so  far  as  you  the  said 
'  Hill  Hamilton  and  John  MTherson  did,  both  or  each 
'  or  one  or  other  of  them,  knowingly  and  wilfully  set, 
'  lay,  put,  or  place,  or  cause  to  be  set,  laid,  or  put  or 
'  placed  in  or  upon  the  lands  of  Kildonan,  in  the  parish 
*  of  Colmonell,  and  more  particularly  in  and  upon  the 
'  lands  in  the  vicinity  of  Kildonan  House,  flesh  or  meat 
'  which  had  been  mixed  with  or  steeped  in  or  impreg- 
'  nated  with  poison,*  &c.  Now  I  think  that  it  would 
be  out  of  the  question  to  require  the  complainer  to 
make  in  such  a  complaint  an  affirmation  to  exclude  all 
the  exceptions  contained  in  the  second  and  third  sections 
of  the  Poisoned  Flesh  Prohibition  Act,  in  anticipation 
of  this  objection  being  stated  by  the  respondent.  It  is  not 
in  conformity  with  our  practice  to  compel  the  complainer 
in  such  cases  to  affirm  in  the  complaint  that  the  locus 
is  not  a  dwelling-house :  that  it  is  not  an  enclosed  garden 
and  not  a  protected  drain.  It  is  rather  for  the  respon- 
dent to  state  these  matters  as  a  defence  in  terms  of  these 
exceptions  in  the  statute  exempting  these  places  from  the 
general  enactment.  Therefore  upon  the  objections  to 
the  relevancy,  founded  upon  insufficient  specification 
and  absence  of  detail  in  the  complaint,  I  am  clearly 
against  the  suspender. 

The  other  objections  require  more  consideration,  viz., 
those  that  refer  to  the  instance.  There  is  no  doubt  that 
the  general  rule  of  the  law  of  Scotland  is,  that  when- 
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^Hifi^    ever  a  crime  is  prosecuted  it  shall  be  at  the  instance  of 

Hamilton  the  Crown  or  the  public  prosecutor.     The  Crown  must 

uirvaa.    bc  represented  in  all  prosecutions  for  criminal  offences. 


HighCourt  For  example,  the  offence  created  by  the  Night-Poach- 
1867. '  ing  Act  must  be  prosecuted  by  the  public  prosecutor. 

Suspension.  But  wc  havc  no  such  case  here.  The  offence  here 
charged  was  the  act  of  putting  poisoned  meat  where  it 
was  likely  to  cause  injury.  This  is  not  an  ordinary 
offence.  It  is  a  mere  statutory  prohibition  from  doing 
that  which  is  not  in  the  nature  of  a  crime  in  itself,  and 
which  wants  the  accompaniments  of  a  crime,  viz., 
injury.  Under  this  act  injury  need  not  have  taken 
place  to  any  one  in  order  to  bring  a  party  within  its 
provisions.  Nor  does  the  statute  award  any  punish- 
ment in  the  shape  of  imprisonment,  but  a  fine  or  penalty 
alone,  and  with  imprisonment  only  in  the  event  of  its 
not  being  paid,  and  till  paid.  I  think,  therefore,  that 
there  was  no  necessity  for  the  interference  of  the  public 
prosecutor,  and  no  good  ground  for  the  plea  that  the 
complaint  could  be  competently  brought  at  the  instance 
of  the  Procurator-fiscal  only.  Then,  looking  to  the 
second  plea,  which  is — '  That  the  complaint  is  incompe- 
'  tent,  in  respect  that  it  set  forth  no  title  or  interest 
'  qualifying  the  said  John  Girvan  to  complain  or  to  sue 
'  for  the  penalties  under  the  said  Acts,  at  least  without 
'  the  concurrence  of  the  Procurator  -fiscal.*  We  are  to 
deal  with  the  matter  here  raised  as  it  stood  before  the 
passing  of  the  Summary  Procedure  Act.  Looking 
at  the  Poison  Acts,  and  the  11th  and  12th  Victoria,  cap. 
43,  I  can  come  to  no  other  conclusion  than  that  this 
offence  was  meant  to  be  prosecuted  by  the  same  parties 
in  both  countries.  The  penalties  in  both  countries  are 
to  be  recovered  under  the  provisions  of  the  same  Act, 
the  11th  and  12th  Vict.  c.  43,  the  English  Summary 
Procedure  Act ;  and  it  is  clear  from  that  Act  that  the 
prosecution  might  take  place  in  England  at  the  instance 
of  any  one  who  informed.  The  proceedings  in  England 
with  reference  to  the  instance  may   therefore  tell  us 
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wbat  the  legislature  meant  by  the  provisions  contained    ^^-^^ 
in  the  Acts.     Now,  it  is  unquestionable  that  there  a  '^^j^jj^'* 
common  informer,  one  of  the  public,  is  contemplated  as    Girvan. 
the  prosecutor.     I  cannot  hold  that*  the  interpretation  HighCourt. 
of  the  words  informer  and  prosecutor  contended  for  on     i867. ' 
behalf  of  the  suspender,  viz. ,  that  they  are  used  so  as  Snspeonon. 
to   be  applicable  according  as  the  proceedings  are  in 
England  or  Scotland,  is  correct.     In   the  end  of  the 
Poisoned  Mesh  Prohibition  Act  the  Justices  are  em- 
powered '  if  they  shall  think  fit,  to  award  to  the  in- 
'  former  or  prosecutor,  not  being  a  police  constable  or 
'  peace  oflEicer,  in  any  such  proceeding,  any  portion  not 
'  exceeding  one  moiety  of  any  penalty  recovered  under 
'  the  aforesaid  enactments.'     I  cannot  hold  that  this 
gives  to  the  public  a  title  to  prosecute  by  direct  enact- 
ment, but  it  affords  a  means  from  which  that  title  must 
be  presumed  to  be  intended  thereby  to  be  conferred, 
and  that  such  was  the  intention  of  the  legislature.    The 
common  informer  or  prosecutor,  as  I  read  the  statute, 
had  conferred  upon  him  the  right  upon  conviction  to  re- 
ceive a  portion  of  the  penalty  if  the  Justices  thought  fit. 
I  think  that  the  public  prosecutor  could  not  sue  under 
this  Act  except  as  a  common  informer.    He  had  no  right 
here  under  the  statute  except  as  a  common  informer, 
and  he  has  no  right  to  prosecute  on  account  of  the  act 
done  at  conmion  law.     I  concur,  therefore,  in  think- 
ing that  the  statute  is  inconsistent  with  any  other  as- 
sumption than  that  a  common  informer  has  a  right  to 
prosecute.     The  right,  as  it  existed  under  the  Poison 
Statutes  is  not  abridged  or  taken  away  by  the  Summary 
Procedure  Act.  All  that  that  Act  provides  is, that  a  party 
having  right  to  institute  proceedings  is  to  carry  them 
out  according  to  the  new  rules  provided  by  the     ct.    It 
does  not  affent  the  original  right  to  institute  the  proceed- 
ings, it  only  affects  the  course  of  the  procedure  after  they 
are  instituted.     With  these  views,  I  hold  that  we  have 
here  in  terms  of  the  Statute  a  good  instance.     But  if  it 
had  been  necessary  to  set  forth  an  instance  to  prosecute, 
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^Hm '    ^  Bhould  not  have  held  that  any  proper  interest  ia  here 

^*j"h^°  set  forth  ;  as  in  such  a  matter  we  could  not  indulge  in 

GirvAD.    conjecture.     The  interest  of  a  common  informer  Ib,  that 

HighCoart.  injury  to  himself  and  others  is  likely  to  occur^  and  the 

1867. '  Act  recognizes  that  interest^  and  does  not  require  that 

Siupennon.  he  should  sct  forth  that  he  is  subjected  to  any  particular 

injury  ox  danger. 

Bill  refused^  with  expenses. 

HoFB  ft  M  ACHAT,  W.S. — L.  M.  Macara,  W.S — Agents. 


Present, 

The  Lord  Justice-Clerk. 

LoRDfl  Cowan  and  Jeryiswoodb. 

Her  Majesty's  Advocate — SoL-Oen.  Millar — Blackburn  A.D. 

AQAINST 

John  Forteods — Young — H.  J.  Moncreiff. 

Forgery — Warrant  to  Search  for  Papers — Procedure — Com- 
petency— Witness — Experts — Engravers. — Where  a  person  is 
apprehended  and  examined  upon  a  regular  charge  of  forgery  and 
uttering,  a  search  warrant  may  he  granted,  and  documents  tending 
to  instruct  the  charge  may  he  forcihly  recovered  from  his  reposi- 
tories and  used  at  the  trial.  And  it  is  unnecessary  for  the  prose- 
cutor to  produce  the  warrant  at  the  trial,  or  to  prove  the  manner  in 
which  the  documents  were  recovered. 

2nd.  It  is  competent  in  a  trial  for  forgery  and  uttering  to  adduce  as 
witnesses  engravers  who  have  examined  the  signatures  upon  the 
productions,  and  compared  them  with  the  signature  alleged  to  he 
forged,  and  to  examine  them  as  experts. 

John  Porteous  was  charged  with  the  crime  of  forgery ; 
as  also  the  using  and  uttering  as  genuine  any  forged 
bill  of  exchange  or  other  obligatory  writing — 

In  so  FAR  AS,  you  the  said  John  Porteous  having  written  and  fkbri- 
cated,  or  caused  or  procured  to  he  written  and  fabricated,  a  bill  of  ex- 
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change  or  other  obligatory  writing,  in  the  following  or  similar  terms :—     '*?',*'• 

Porteous. 
*  £750  Edinr  June  23rd  1862      HiRhCourt, 

'  Fire  years  after  date  pay  to  my  order  at  your  office  in  Edinr    ioly  2, 
^  Seven  hundred  and  fifty  pounds  Sterling  for  vidue  received/ 


«  To  Mr W-  PorteouB  Ja^t- 
'  Com  Mercht  inga 

*  11  Grass  Market  '^'K*^  **" 

*  Edin^*/  Exehange. 

and  having  adhibited  thereto  your  own  subscription  as  the  drawer 
thereof,  you  the  said  John  Porteous  did,  on  one  or  other  of  the  days 
betwixt  the  22d  day  of  June  1862  and  the  8th  day  of  November 
1866,  the  particular  time  being  to  the  prosecutor  unknown,  in  or  near 
the  premises  at  or  near  Gorgie  Mills  aforesaid,  then  and  now  or  lately 
occupied  by  you,  or  at  some  other  place  or  places  within  Scotland,  the 
particular  place  or  places  being  to  the  prosecutor  unknown,  wickedly 
and  feloniously  forge  and  adhibit,  or  cause  or  procure  to  be  forged  and 
adhibited,  upon  the  said  bill  of  exchange  or  other  obligatory  writing, 
the  subscription  '  W.  Porteous,'  or  a  similar  subscription,  intending 
the  same  to  pass  for  and  be  received  as  the  genuine  subFcription  of 
William  Porteous,  sometime  grain- merchant,  Grassmarket,  Edinburgh, 
now  deceased,  as  acceptor  or  other  obligant  in  said  bill  of  exchange  or 
other  obligatory  writing,  or  the  same  being  wholly  a  false  and  fictitious 
subscription :  Further,  you  the  said  John  Porteous,  having  adhibited 
year  own  subscription  on  the  back  of  said  bill  of  exchange  or  other 
obligatory  writing  as  indorser  thereof,  did,  on  the  6th  or  7  th  day  of 
November  1866,  or  on  one  or  other  of  the  days  of  that  month,  or  of 
October  immediately  preceding,  or  of  December  immediately  fol- 
lowing, at  the  General  Post-Office,  Edinburgh,  or  one  of  the  district 
or  sub  post-offices  or  pillar  letter-boxes  in  or  near  Edinburgh,  and  at 
or  near  the  business  premises  at  Bonnington  Steam  Mills,  at  or  near 
Leith,  then  and  now  or  lately  occupied  by  the  firm  or  company 
then  and  now  or  lately  carrying  on  business  there  as  corn- merchants, 
under  the  name  or  designation  of  Gibson  and  Walker,  or  at  one 
or  other  of  said  places,  the  particular  place  being  to  the  prosecutor  un- 
known, wickedly  and  feloniously  use  and  utter,  as  genuine,  the  said 
forged  bill  of  exchange  or  other  obligatory  writing,  having  thereon  the 
said  forged  subscription,  you  knowing  the  same  to  be  forged,  by  then 
posting  said  forged  bill  of  exchange  or  other  obligatory  writing 
at  the  said  General  Post-Office,  district  or  sub  post-office,  or  pillar 
letter-box,  or  causing  or  procuring  the  same  to  be  then  and  there 
posted,  enclosed  in  a  letter  or  envelope  or  cover,  addressed  to  the  said 
firm  or  company  of  Gibson  and  Walker  at  their  business  premises  at 
Bonnington  Steam  Mills  aforesaid,  or  by  then  transmitting  the  said 
forged  bill  of  exchange  ar  other  obligatory  writing,  or  causing  the 
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No.  81.     same  to  be  then  transmitted  in  some  other  manner  to  the  proaecator 
John  ,  .         ,  ',  , 

Porteous.  unknown,  to  the  said  Gibson  and  Walker  at  their  business  premises 

UighCourt  ^^oresaid,  enclosed  in  said  letter  or  envelope  or  cover,  addressed  as 
July  2,    aforesaid,  for  the  purpose  of  the  said  forged  bill  of  exchange  or  other 

! —  obligatory  writing  being  delivered  to  and  received  by  the  said  Gibson 

»n<r'^utter-  ^^^  Walker  as  genuine,  and  in  security  of  a  debt  or  debts  then  due  by 

ing  a      you  to  them  ;  and  the  said  forged  bill  of  exchange  or  other  obligatory 

^^\f    '    writing,  having  thereon  the  said  forged  subscription,  enclosed  in  said 

Exchange,  letter  or  envelope  or  cover,  addressed  as  aforesaid,  was  accordingly 

transmitted  and  delivered  to  and  received  by  the  toid  Gibson  aud 

Walker,  on  or  about  the  7  th  day  of  November  1866,  in  or  near  the  pre* 

mises  at  or  near  Bennington  Steam  Mills  aforesaid,  then  and  now  or 

lately  occupied  by  them. 

In  the  course  of  the  examination  of  David  Wemyss 
Henderson^  a  witness  for  the  prosecution^  certain  docu- 
ments were  shown  to  him  by  the  prosecutor  as  having 
been  found  in  the  repositories  of  the  panel,  and  the 
examination  was  about  to  proceed  in  reference  to  them. 

Young  and  Moncreiff,  for  the  panel,  called  upon  the 
prosecutor,  before  proceeding  with  the  examination  in 
reference  to  these  documents,  to  lay  a  foundation  for  it 
by  tracing  them  to  the  panel's  possession,  and  to  show 
how  they  were  recovered. 

The  witness  was  thereupon  removed,  and 

George  Ferguson,  sheriff-officer,  was  called  and  exa- 
mined by  the  Solicitor-General,  and  deponed — On  the 
19th  January  last  I  proceeded  to  the  house  of  the  pri- 
soner at  Gorgie  Mills  for  the  purpose  of  making  a  search 
of  his  repositories.  I  had  a  warrant  for  so  doing.  I 
apprehended  the  prisoner  on  the  llth  of  January,  when 
I  saw  him  lock  a  desk  and  give  the  key  to  Mrs.  Porteous. 
I  got  the  key  from  Mrs.  Porteous  on  the  19th,  and 
found  that  it  opened  only  half  the  desk.  I  broke  the 
other  half  of  the  desk  open^  and  also  the  drawer  below. 
Mrs.  Porteous  was  present,  and  also  the  son. 

The  witness  was  proceeding  to  speak  to  certain  docu- 
ments found  in  the  desk,  when 

Young,  for  the  panel,  objected  to  the  production  of 
any  documents  which  had  been  obtained  by  the  violent 
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opening  of  a  locked  desk,  unless  the  warrant  itself,  upon    ^j^^^' 
which  they  were  recovered,  is  produced  :  otherwise  he  Porteous. 
must  maintain  that  this  was  a  violent  and   lawless  ^^|J|^5'*» 
seizure,  and  as  spoliata  ante  omnia  restituenda,  the  Court     ^867- 
cannot  look  at  them  or  give  any  effect  to  their  produc-  ^^n^^'^JSr- 
tion,  and  he  referred  to  the  case  of  Bell  v.  Black  and ,  "°8  *  .„ 

'  .  forged  Bui 

Morrison,  High  Court,  January  30,  1865,  Irvine,  vol.       of 

^  ^  ExchaDge. 

v.,  p.  07. 

The  Lord  Justice-Clerk. — ^I  don'lf^ink  we  can  re- 
ject these  documents.     This  man  is  regularly  charged 
and  apprehended,  and  is  twice  examined  before  the 
Sheriff,  and  thereupon  warrant  is  granted  to  search  the 
repositories  and  domicile  of  the  accused,  and  to  secure, 
for  the  purpose  of  precognition,  all  articles  found  therein 
tending  to  establish  guilt  or  participation  in  the  crime, 
and  for  that  purpose  to  make   patent    all   shut   and 
lockfast  places.     This  is  a  perfectly  different  state  of 
facts  from  that  which  occurred  in  the  case  of  Bell  v. 
Black  and  Morrison.     Tn  that  case  the  panel  was  not 
charged  with  any  crime.     The  procedure  there  took 
place  against  a  person  against  whom  there  existed  a 
simple  suspicion :  but  here  there  is  a  person  charged 
and  a  regular  warrant,  and  there  has  been  no  attempt 
made  to  throw  any  suspicion  upon  the  validity  of  that 
warrant,  or  against  the  regularity  of  the  procedure  upon 
which  it  was  granted.     The  documents  are  here.     It 
would  be  absurd  to  call  upon  the  Crown  to  adduce  evi- 
dence in  all  cases  as  to  how  they  may  have  become 
possessed  of  every  particular  item  of  evidence  produced  : 
this  would  occupy  the  time  of  the  Court  most  unneces- 
sarily. 

Lords  Cowan  and  Jerviswoode  concurred. 

The  examination  was  thereupon  proceeded  with,  and 
the  witness  deponed  to  a  number  of  documents  found  in 
the  desk  of  the  prisoner,  and  that  they  had  not  been  in 
any  way  altered. 

Afterwards  the  Solicitor- General  called  Alexander 
Scott,  writing  engraver,  Edinburgh,  and  it  was  intimated 
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John  *   ^^**  Alexander  Ritchie,  lithographic  draftsman  and  eti 
Porteoua.  gravcr,  would  be  called  as  the  next  witness,  and  it  was 
"*|^^2^'  proposed  to  examine  them  both  as  experts.     They  had 
^^67.     examined  and  compared  the  signatures  upon  the  pro- 

tld^uidr-  ^^^^^^^^y  ^^d  ^^^y  ^^^^  adduced  by  the  prosecutor  to 
inga     give  their  evidence  regarding  them, 
of  Young  and  Moncreiff,  for  the  panel,  objected  to  the 

®  competency  ot  adducmg  an  expert  who  was  unac- 
quainted, except  comparatione  literarum  with  the  hand- 
writing of  the  person  whose  name  is  alleged  to  be  forged, 
and  who  never  saw  him  write.  The  practice  of  examin- 
ing experts  undoubtedly  existed  in  our  older  practice, 
but  during  the  last  twenty-five  years  a  change  has  come 
over  the  opinion  of  the  Bench  as  to  the  nature  of  such 
evidence.  If  a  signature  is  to  be  made  the  subject  of 
examination  by  a  judge  or  by  a  jury,  in-order  to  arrive 
at  an  opinion,  they  must  use  their  own  eyes,  and  apply 
their  own  minds.  It  Is  only  in  matters  of  science  that 
the  opinion  of  experts  is  of  value  and  amounts  to  evi- 
dence. In  the  case  of  Tumbtdl  v.  Dodds,  Court  of  Ses- 
sion, February  29,  1844,  Dunlop,  Vol.  VI.  p.  896,  where 
the  evidence  ofexpertswafi  taken  comparatione  literarum 
in  a  proof  on  commission,  the  Lord  J  ustice- General  Boyle 
and  the  other  Judges  pointed  out  the  baneful  results  of 
this  older  practice.  The  opinions  do  not  amount  to  an 
expresgion  that  such  evidence  is  incompetent,  but  it  leads 
to  ihJb  conclusion  that  the  evidence  of  experts,  from 
which  no  satisfactory  conclusion  can  be  drawn,  is  not 
evidence,  and  that  has  been  followed  by  recent  decisions 
which  establish  that  it  is  now  a  rule  of  this  Court  that 
in  cases  of  forgery  the  evidence  of  experts  is  not  merely 
to  be  received  cum  nota,  but  that  it  is  inadmissible  and 
cannot  be  received  at  all,  and  he  referred  to  the  case  of 
a.  Beveridge,  Ayr,  October  6,  1860,  Irvine,  vol.  iii.  p. 
625.  Here  the  same  kind  of  evidence  was  disallowed. 
The  same  panel  was  tried  in  April  1866  at  Ayr,  also  for 
Forgery.  There  the  Crown  proposed  to  examine  an 
engraver,  who  was  not  intimate  with  the  handwriting 


AlfD  CIRCUIT  COURTS  OF  JUSTICIARY.  461 

of  the  panels  as  an  expert,  and  Lord  Deas  again  refused    "^j^,^^- 
to  allow  the  evidence  to  be  adduced,  and  the  witness  Porteous. 
was  not  examined.     (The  case  is  not  reported.)   The  "*|^,^°5'*' 
evidence  ought  therefore  here  to  be  disallowed.  i»67.   * 

The  Soucitor-General. — From  the  report  of  the  case   Forgery 

and    utter- 

of  Beveridge  it  would  rather  appear  that  the  bank  agent  ing  a 
proposed  to  be  adduced  was  familiar  with  the  hand-  ""^^of 
writing.  If  he  was  not,  all  that  can  be  deduced  from  it  ^'^^^^^^e. 
is  that  the  opinion  of  a  bank  agent  comparatione  literarum, 
and  who  was  not  familiar  with  the  handwriting,  cannot 
be  received  as  better  than  that  of  a  juryman.  But  a 
bank  agent  is  not  such  an  expert  as  an  engraver,  who 
has  an  educated  eye.  He  has  an  aptitude  for  seeing  re- 
semblances, discrepancies,  and  dififerences.  He  can  ap- 
ply tests  not  available  to  unskilled  persons.  To  two 
such  persons  we  have  submitted  all  the  productions 
upon  which  the  signature  '  Wm.  Porteous*  appears,  and 
we  propose  to  put  the  same  question  to  them  as  are 
to  be  put  to  those  witnesses  who  were  familiar  with  the 
handwriting  and  have  frequently  seen  William  Porteous 
sign  his  name.  We  do  not  contend  that  their  evidence 
is  of  equal  value  with  that  of  the  latter,  but  they  have 
acquired  by  education  an  aptitude  for  forming  an  opinion 
upon  such  matters.  It  is  not  to  the  competency  but  to 
the  sufficiency  of  such  evidence  that  the  Court  should 
have  r^ard.  It  is  not,  we  submit,  incompetent,  and 
ought  to  be  allowed  to  go  before  the  jury  quantum  valeat; 
and  he  referred  to  the  case  of  Stark  v.  Smith,  Court  of 
Session,  April  8,  1867,  Sc.  L.  Report,  vol.  iii.  p.  367. 

Lord  Cowan. — I  have  only  a  word  to  say  with  refer- 
ence to  the  case  of  Beveridge.  The  case  was  tried  by 
Lord  Deas,  and  I  observe  that  Lord  Cowan  is  reported 
as  having  concurred  ;  but  I  well  remember  while  Lord 
Cowan  concurred  upon  that  occasion,  he  added.  What, 
are  we  to  have  all  the  bank  agents  and  banker's  clerks 
in  the  country  examined  upon  a  matter  upon  which  we 
are  competent  to  form  an  opinion  for  ourselves  ?  and  it 
was  decided  that  such  evidence  was  incompetent. 
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^john*         ^^  doubt  Lord  Deas  expressed  strong  opinions  as  to 

PorteouB.  the  competency  of  the  evidence  of  experts  ;  but  it  is 

^^jui^**?*^**  not  a  judgment   repelling  the  evidence  of  a  profes- 

1867.     sional  expert  such  as  an  engraver.     There  may  have 

and^^'^utter- ^^®^   peculiarities  in  the  case  which   the  report  does 

inga     not  bear.       But,   notwithstanding    anything  we   can 

forged  Bill         i/»  i  «  ii  •     i 

of  gather  from  the  report,  there  has  been  no  judgment 
»c  ange.  ^^  ^^^  High  Court  holding  the  evidence  of  a  professional 
expert,  an  engraver,  to  be  incompetent.  Neither  has 
there  been  cited  to  us  a  decision  of  the  civil  Court 
where  that  evidence  has  been  rejected  as  incompetent. 
I  remember  the  late  Lord  Murray,  when  much  annoyed 
at  a  number  of  engravers  being  adduced  in  a  case  at 
Perth,  telling  the  jury  in  his  charge — '  And  as  for  the 
'  evidence  of  the  engravers,  I  can  make  nothing  of  it.' 
I  think  that  that  expresses  the  true  view  of  such  evi- 
dence, and  although  it  is  open  to  observation,  we  cannot 
hold  it  to  be  altogether  incompetent. 

Lord  Jerviswoode. — I  am  of  the  same  opinion.  I 
concur  in  thinking  that  this  evidence  may  not  be  very 
sufficient,  but  it  is  competent  although  open  to  observa- 
tion. I  would  only  remark  upon  the  evidence  of  experts 
generally  in  reference  to  the  identity  of  handwriting. 
Unless  the  witness  saw  the  person  actually  sign  the  par- 
ticular signature,  all  evidence  of  identity  of  handwriting 
must  necessarily  be  a  matter  of  opinion.  The  witness, 
even  when  familiar  with  the  handwriting,  and  when  he 
has  frequently  seen  the  person  sign  his  name  upon  other 
occasions,  has  not,  in  most  cases,  seen  him  actually  sign 
the  particular  signature  in  regard  to  which  he  is  called 
upon  to  speak,  and  his  evidence  is  then,  of  course,  an 
opinion  of  identity,  derived  from  a  comparison  of  the 
particular  signature  with  those  he  knows  to  be  true 
signatures,  or  with  the  idea  he  has  formed  in  his  mind 
what  like  the  appearance  is  of  the  true  signature  from 
his  intimacy  with  the  handwriting. 

The  Lord  Justice-Clerk. — It  appears  to  me  that  the 
admissibility  of  this  evidence  in  matters  of  this  kind  is 
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undoubted.    It  may  possibly  be  of  little  value,  but  to  my     j°^®j' 
mind  the  value,  if  any,  which  it  has,  is  the  assistance  Porteo"*- 
these  witnesses  give  by  pointing  out  differences   and  "^Ju^^**^'^'' 
similarities  to  the  Jury,  and  thereby  assisting  them  to     ^867- 
form  an  opinion,  and  not  by  their  statement  of  the    ^o^^ry 
opinion   which   they  themselves   have  formed.      The     >nga 
question  to  be  considered  in   reference  to  such   evi-       of 
dence  is  not  one  of  admissibility,  but  of  the  weight    *°*^^ 
to   be  attached    to    it.      I   don't    think    the    objec- 
tion here  can  be  supported.     I  am  not  aware  of  any  case 
where  such  evidence  was  refused,  and  after  the  explana- 
tion given  by  Lord  Cowan  of  the  case  of  Beveridge^  I 
cannot  find  that  the  evidence  is  incompetent. 

The  Court  accordingly  repelled  the  objection  to  the 
competency,  and  the  witness  was  recalled  and  examined. 


NORTH    CIRCUIT, 

PERTH. 


Sept  17 

Hee  Majesty's  Advocate— Zrec  A JD. — Neaves.  jg^j^  ' 

AGAINST 

John  M'Rae — Scott, 

Fraud  —  Insolvency  —  Theft  —  Indictment  —  Relevancy. — ^The 
'  putting  away,  carrying  off,  or  secreting,  by  an  insolvent  or  other 
«  debtor,  of  his  funds  or  effects,  with  intent  to  defraud  his  creditors,' 
sustained  as  a  relevant  charge. 

John  M'Rae  was  accused  of  '  Fraud,  particularly  the 
'  wickedly,  fraudulently,  and  feloniously  putting  away, 
'  carrying  oflf,  or  secreting,  by  an  Insolvent  or  other 
'  debtor,  of  his  funds  or  eflfects,  with  Intent  to  defraud 
'  his  creditors,'  and  alternatively  of  Theft. 

In  so  FAR  AS,  you  the  said  John  M^Rae  having,  for  some  time 
prior  to  the  20th  day  of  June  1867,  carried  on  business  as  a  turner  at 
or  near  Aldgimaig  aforesaid,  and  having  become  indebted  to  various 
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No.  82.     individuals  or  companies  in  certain  sums  of  money  which  you  were  on- 
M<Rae.    ^^^^  ^  P^J'  ^^  pretended  to  be  unable  to  pay,  and  in  particular  to 
p     . —  Archibald  Butter  of  Fascally,  in  the  sum  of  £76,  4s.  4d. ;  to  James 
Sept.  17,    Ferguson  of  Baledraund,  in  the  sum  of  £7,  8s.  5d. ;  to  Mrs.  Alston 
^^^^-       Stewart  of  Urrard,  in  the  sum  of  £9,  10s.  Id. ;  to  Peter  Ferguson, 
Fraud,  &c.  carpenter,  Pitlochrie,  in  the  sum  of  £22,  14s.;  to  John  Robertson, 
flesher,  Pitlochrie,  in  the  sum  of  15s.  7d. ;  to  William  Greig,  cloth- 
merchant,  Perth,  in  the  sum  of  £10 ;  to   John   Aikin,   auctioneer, 
Moulin,  in  the  sura  of  £8  ;  to  Roderick  M'Rae,  contractor,  Rothie- 
murchus,  in  the  sum  of  £75  ;  to  Andrew  Low,  meal-miller,  Blair- 
Athol,  in  the  sum  of  £5,  Is.  3d.,  or  to  one  or  more  of  these  individuals, 
and  to  various  other  parties,  or  some  of  them,  whose  names  are  enu- 
merated in  a  list  appended  hereto ;  and  you  the  said  John  M'Rae  having 
become,  or  having  pretended  to  become  insolvent,  and  having,  on  or 
about  the  2Gth  day  of  June  1867,  executed  a  trust-deed  for  behoof  of 
your  creditors  in  favour  of  James  Colquhoun  Pinkerton,  solicitor  in 
Perth,  whereby  you  disponed,  assigned,  conveyed,  and  made  over  to, 
and  in  favour  of,  the  said  James  Colquhoun  Pinkerton,  in  trust,  for 
behoof  of  your  whole  just  and  lawful  creditors,  all  and  sundry  lands 
and  heritages  belonging  to  you,  including  your  lease  of  the  subjects 
occupied  by  you  at  Aldgirnaig  aforesaid,  under  the  said  Archibald  But- 
ter, with  all  crop,  stocking,  bestial,  implements  and  utensils  of  husbandry 
and  trade,  and  machinery  of  all  kinds  belonging  to  you,  and  your  house- 
hold furniture,  and  whole  other  effects,  and  all  book  and  other  debts 
and  sums  of  money  whatsoever,  heritable  or  movable,  real  or  personal, 
wheresoever  situated,  due,  or  addebted,  or  belonging  to  you,  with  the 
whole  writs,  titles,  and  vouchers  thereof,  and  generally   the   whole 
estate  and  effects  whatsoever,  heritable  or  movable,  real  or  personaU 
wherever  situated,  belonging  to  you,  or  which  should  fall  and  belong 
to  you  previous  to  the  final  division  of  your  fiinds  under  the  said  trust, 
and  you  bound  and  obliged  yourself  to  give  your  said  trustee  immedi- 
ate and  complete  actual  possession  of  the  whole  estates  and  effects, 
heritable  and  moveable,  thereby  conveyed; — (1.),  on  the  25th  or  26th 
day  of  July  1 867,  or  on  one  or  other  of  the  days  of  that  month,  or  of 
June  immediately  preceding,  or  of  August  immediately  following,  from 
or  near  the  subjects  or  premises  occupied  by  you  at  Aldgirnaig  afore- 
said, you  the  said  John  M^Rae  did,  wickedly,  fraudulently,  and  feloni- 
ously, with  intent  to  defraud  your  said  creditors,  or  such  of  the  said 
individuals  as  were  your  creditors,  put  away,  carry  off,  or  secrete,  or 
cause  or  procure  to  be  put  away,  carried  off,  or  secreted,  a  Cow,  and  a 
Stirk,  forming  part  of  your  effects,  and  being  of  the  value  of  fourteen 
pounds  or  thereby,  by  clandestinely  carrying  or  conveying  away  the  same, 
or  causing  or  procuring  the  same  to  be  clandestinely  carried  or  con- 
veyed away,  under  cloud  of  night,  from  or  from  near  the  subjects  or  pre- 
mises occupied  by  you  at  Aldgirnaig  aforesaid,  to  the  railway  station  of 
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the  Perth  and  Dunkeld  Railway,  at  or  near  Birnam,  in  the  county  of    No.  82. 
Perth,  and  thence  to  Perth,  in  order  that  the  same  might  be  there     M*Rae. 
sold  by  you,  or  on  your  behalf,  and  that  the  price  obtained  therefor      p^^j^ 
might  be  received  by  you  and  appropriated  by  you  to  your  own  uses,    Sept.  17, 
and  purposes,  and  accordingly  you  did,  then  and  there,  or  soon  there-  *' 

after,  at  or  near  the  auction  mart  in  Mill  Street  of  Perth,  then  and  Fraud,  &c. 
now  or  lately  kept  by  Angus  Macdonald,  auctioneer  there,  sell,  or 
cause  or  procure  to  be  sold,  the  said  cow  and  stirk  for  the  sum  of  £12 
9s.  6d.  sterling  or  thereby,  which  sum,  or  part  thereof,  you  received 
and  appropriated  to  your  own  uses  and  purposes,  without  accounting 
or  intending  to  account  for  the  same  to  the  said  James  Colquhoun 
Pinkerton,  or  by  clandestinely  putting  away,  carrying  off, and  secreting, 
or  causing  or  procuring  to  be  put  away,  carried  off,  and  secreted,  the 
said  cow  and  stirk  from  and  forth  of  the  subjects  or  premises  occupied 
by  you  at  Aldgirnaig  aforesaid,  into  some  place  and  in  some  manner 
to  the  prosecutor  unknown ;  Or  otherwise,  time  and  place  above 
libelled,  you  the  said  John  M'Rae  did,  wickedly  and  feloniously, 
steal  and  theftuously  away  take  the  said  cow  and  stirk,  the  property 
or  in  the  lawful  possession  of  the  said  James  Colquhoun  Pinkerton,  as 
trustee  aforesaid. 

There  were  other  charges  of  the  same  kind. 

Scott,  for  the  panel,  objected  (1)  that  the  charge  of 
fraud  in  the  major  was  not  relevant.  It  neither  stated 
the  debtor  as  insolvent,  nor  set  out  that  he  was  on  the 
eve  or  in  contemplation  of  insolvency.  The  mere  fact 
of  a  man  being  a  debtor,  and  having  put  away  eflfects 
intending  to  defraud  his  creditors,  did  not  amount  to  a 
crime.  (2)  The  minor  was  also  irrelevant ;  at  all  events 
as  regarded  the  charge  of  Theft ;  for  not  only  did  it 
not  set  forth  insolvency  on  the  part  of  the  accused,  but 
it  did  not  set  out  that  the  trust-deed  had  been  delivered. 
There  was  nothing  to  show  that  the  property  of  the 
effects  had  been  in  any  sense  transferred  ;  and  at  all 
events  the  radical  right  of  property  remained  in  the 
accused  after  the  execution  and  delivery  of  the  trust- 
deed. 

The  objections  were  repelled,  and  the  libel  was  sus- 
tained as  relevant,  excepting  as  regards  the  charge  of 
theft,  which  was  held  irrelevant  in  the  circumstances 
stated  in  the  indictment. 

VOL.  V.  2  G 
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^ohn"        Lord  Neaves,  in  charging  the  jary,  laid  it  down  that 
^'^^    insolvency  did  not  consist  exclusively  in  absolute  in- 
Sepri7,  ability  to  pay  debts  ;  but  existed  where  a  man  was  un- 
^^*^^*     able  to  pay  his  debts  at  the  time  when  they  fell  due 
Fraud,  &c.  ^^^  ought  to  be  paid  ;  and  that  where  a  man  has  ac- 
knowledged, by  granting  a  trust-deed  for  behoof  of  his 
creditors  that  his  circumstances  are  such  as  to  require 
him,  in  duty  to  his  creditors,  to  put  his  estate  under 
management,  he  may  be  said  to  be  insolvent. 
The  case  resulted  in  a  verdict  of  not  proven. 


NORTH    CIRCUIT. 

ABERDEEN. 


Sep  19-20  Judges — Lords  Deas  and  Neaveb. 

1867. 

Her  Majesty's  Advocate — Lee  A.D.^^Neaves. 

AGAINST 

Alexander  Dingwall — Dean  of  Faculty  Moncreiff^^Watson — Asher. 

Murder — Culpable  Homicide — Proof — Insanity — ( 1.)  Circum- 
stances in  which,  the  panel  objecting,  the  Court  declined  to  sanction 
the  presence  of  the  medical  witnesses  to  hear  the  evidence.  (2.) 
Objection  repelled  that  medical  witnesses  only  could  be  examined 
as  to  insanity.  (3.)  Question  disallowed  whether  an  uncle  and 
granduncle  and  two  aunts  of  the  panel,  whose  names  were  specified, 
had  been  insane.  (4.)  Definition  of  insanity  as  a  defence  against 
a  charge  of  murder  or  culpable  homicide.  (5.)  The  state  of  a 
panel's  mind  may  be  an  element  in  the  question  between  murder 
and  culpable  homicide  where  not  warranting  acquittal  on  the  ground 
of  insanity. 

AI.EXAJTDER  Dingwall,  proprietor  of  Bannieston  and 
Midmuir,  in  Aberdeenshire,  was  indicted  for  the  murder 
of  his  wife,  Grace  Klnox,  by  stabbing  her  with  a  carving- 
knife  early  in  the  morning  of  1st  January  1867,  in  con- 
sequence of  which  she  died  in  about  a  fortnight  there- 
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.  after.  A  special  defence  was  lodged  to  the  effect  that,  j^^^^^^^ 
at  the  time  of  the  alleged  act,  the  accused  was  insane.  J^'ng^^^" 
The  accused  was  45  years  of  age,  and  his  late  wife  «A^^|1f  «"• 
ten  or  fifteen  years  older.  He  had  been  at  one  time  in__J£^^' 
the  Indian  Army,  but  for  the  last  twenty  years,  or  *^"^*^«'- 
thereby,  he  had  lived  in  Aberdeenshire  on  the  proceeds 
of  his  property.  He  had  been  married  to  the  deceased 
for  eighteen  years.  There  were  no  children  of  the  mar- 
riage. She  had  issue  by  a  previous  marriage,  but  no 
one  lived  in  family  with  the  accused  except  his  wife. 
He  was  habitually  and  irreclaimably  addicted  to  drink- 
ing. Having  got  into  debt,  he  was  induced,  in  1855,  to 
execute  a  trust  deed  in  favour  of  Mr.  James  Edmond, 
Advocate  in  Aberdeen,  and  Mr  Edmond  was  empowered 
to  fix  his  residence  and  to  limit  his  allowance,  which 
was  chiefly  disbursed  through  his  wife  and  others, 
a  certain  sum  being  allowed  for  drink,  but  which 
he  frequently  exceeded  by  obtaining  credit  or  selling 
or  pawning  articles  from  the  house.  When  not 
under  drink  he  was  kind  to  his  wife,  but  the  reverse 
when  he  had  been  drinking  and  the  means  of  getting 
more  drink  were  withheld  from  him.  About  November 
1846  he  went  voluntarily  for  about  six  months  to  what 
was  called  '  Dr.  Poole  s  Retreat,'  intended,  apparently, 
for  the  reformation  of  drunken  patients,  but  where  he 
was  received  as  what  was  called  a  '  free  boarder,'  and 
was  consequently  allowed  to  go  out  and  in  at  pleasure, 
no  means  being  taken  to  prevent  him  obtaining  drink 
if  he  chose.  He  had  occasional  attacks  of  delirium 
tremens,  particularly  in  and  after  1851  ;  and,  in  that 
year,  by  instruction  of  his  agents,  a  medical  report  was 
obtained  as  to  whether  he  could  be  placed  in  a  lunatic 
asylum ;  but  the  report  negatived  insanity,  and  the 
opinions  of  his  medical  attendants  continued  all  along 
to  be  adverse  to  granting  the  necessary  certificiite.  It 
was  said  he  had  had  a  stroke  of  the  sun  in  India,  and 
that  after  his  return  to  this  country  he  had  had  convul- 
sions which  might  have  been  epileptic,  but  no  medical 
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No  83.    witness  confirmed  this.     Diflferent  medical  men,  in  the 

Alexander  ,  in  •  •  -tj 

Dingwall,  different  places  where  he,  from  time  to  time,  resided 
Aberdeen  after  1855,  had  been  instructed  by  Mr.  Edmond  to  look 
1867.     after  his   health.      These  gentlemen   considered  him 
Murder,   wcak-mindcd,   wayward,   and   eccentric,   but  none  of 
them  thought  him  insane.      Neither  did  any  of  the 
medical  gentlemen  who  saw  him  in  custody  after  his 
apprehension  on  the  present  charge,  with  the  exception 
of  Dr.  Howden,  superintendent  of  Montrose  Lunatic 
Asylum,  who  thought  him  insane  even  while   being 
tried,  (although  this  was  not  pleaded  for  him)  ;  but  it 
appeared  that  Dr.  Howden  proceeded  upon  information 
as  to  matters  in  the  accused  s   history  which  were  not 
consistent  with  the  evidence  adduced.     Some  of  the 
non-medical  witnesses  who  had  been  acquainted  with 
the  accused  thought  him  not  only  sane,  but  very  intel- 
ligent when  sober — some  thought  him  not  quite  right — 
while  others  again  considered  him  to  have  been,  when 
they  knew  him,  unsound  in  his  mind,  and  it  appeared 
that  in  one  district  where  he  had  lived  for  some  time, 
he  had  been  designated  as  the  '  wud  {i.e.  mad)  Laird.' 
Mr.  Edmond  stated,  that  up  to  the  time  when  the  ac- 
cused was  apprehended  he  had  always  consulted  with 
him  and  taken  his  instructions  as  to  the  leases  of  his 
lands  and  the  management  of  his  affairs,  and  it  had  not 
then  occurred  to  him  that  the  accused  was  insane  ;  but 
that,  subsequent  to  this  charge,  he  had  gone  over  all 
their  correspondence,  and  had  come  to  the  conclusion 
that,  at  times,  the  accused  had  not  been  quite  sane.  All 
the  witnesses  agreed  that  the  accused's  manners  and 
habits  were  very  peculiar.     He  was  in  the  practice  of 
kindling  his  own  fire  in  the  mornings,  and  kept  a  large 
knife  for   cutting  and  preparing  the  firewood.    This 
knife  had  been  rounded  at  the  point,  at  his  own  request, 
to  render  its  use  more  safe.     It  was  not,  however,  with 
this  knife,  but  with  a  large  carving-knife,  which  lay  in 
the  sitting  apartment,  that  the  deceased  was  stabbed. 
At  the  time  of  the  occurrence,  the  accused  and  his  wife 
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occupied  two  apartments  as  lodgers  in  the  house  of  Mr.  ^{|^^f,5;j. 
John  Fyflfe,  in  Stonehaven.  Mr.  Edmond  paid  for  the  J>^°8^>"' 
lodgings,  and  authorized  Mrs.  Fyffe  to  allow  the  accused  <^*^*',^o®l°- 
five  bottles  of  whisky  per  month  ;  but  he  frequently  got  iser. 
more  by  pawning  his  clothes,  and  otherwise.  Prior  to  Murder. 
Slst  December  1866,  the  accused  had  had  no  whisky 
for  three  days.  On  that  day  Mrs.  Fyflfe  gave  him 
three  glasses  of  whisky — one  before  breakfast,  i.e.  before 
nine — one  about  12 — and  another  in  the  afternoon 
about  four.  He  then  went  out  and  had  about  half-a- 
dozen  additional  glasses  of  whisky  at  diflferent  houses  and 
places,  of  which  he  gave  a  distinct  and  (as  the  evidence 
shewed)  an  accurate  narrative  in  his  declaration,  which 
was  emitted  about  one  o'clock  on  the  afternoon  of  the 
Ist  January,  at  which  time  he  appeared  to  the  official 
gentlemen  concerned  to  be  in  his  sound  and  sober  senses. 
It  was  late  on  the  night  of  the  31st  Dec.  when  he  re- 
turned home,  and  Mr,  Fyflfe  then  gave  him  and  the  de- 
ceased (who  was  sober)  a  glass  of  whisky  each,  in  their 
own  house,  apparently  on  the  advent  of  the  new  year. 
Mr.  Fyflfe  then  went  upstairs  to  his  own  room,  and  as 
his  wife  was  out  attending  a  neighbour's  wife  in  child- 
bed, he  sat  reading  a  newspaper  till  about  two  in  the 
morning,  when,  hearing  a  faint  cry,  he  went  down  stairs 
and  found  the  accused  sitting  on  a  chair  in  his  bedroom 
fully  dressed,  and  the  deceased  in  bed,  apparently  un- 
conscious, bleeding  from  a  wound  in  the  chest.  On 
being  asked  what  had  happened,  the  accused  said  he 
had  murdered  his  wife.  Mr.  Fyflfe  went  for  medical  and 
other  assistance,  and,  on  returning,  met  the  accused 
coming  down  the  staircase,  on  the  window-sole  of  which 
Mr.  Fyflfe  immediately  afterwards  found  the  carving- 
knife  with  fresh  blood  on  it.  On  being  taken  hold  of,  the 
accused  said  he  did  not  mean  to  go  away — that  he  was 
sorry  he  had  missed  his  mark ;  and  afterwards  he  said 
that  he  wished  'to  become  another  Bush.'  He  farther 
said  that  the  only  thing  he  regretted  was  that  he  had 
done  it  in  Fjrflfe's  house,  because  this  would  injure  the 
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Ail^nder  ^^^^6  afterwards  for  lodgers.    He  appeared  to  be  quite 
Dingwall.  qqq\^  ^^^  remained  so  when  taken  into  custody  about 

ii^'^^9-26  *^^  ^^  *^®  morning  of  the  1st.     Shortly  before  this, 
^8^7'     when  Mrs.  FyfFe  came  in  and  asked  what  he  had  done. 
Murder,   he  Said,  'Its  murder,  Mrs.  Fyflfe,'  upon  which  she  re- 
marked, '  Certainly  youVe  been  a  blackguard.'     From 
what  the  deceased  said  to  Mrs.  Fyffe,  in  the  course  of  the 
two  weeks  that  the  deceased  survived  her  wound,it  ap- 
peared that  the  accused  had  been  displeased  with  the  de- 
ceased for  hiding  a  pint  bottle  of  whisky  and  some  money 
on  the  night  in  question,  to  prevent  him  from  getting 
more  drink.    The  deceased  also  pointed  Mrs.  Fyffe's  at- 
tention to  the  bell-pull,  which  was  thrown  up  on  the  top 
of  the  bed,  as  if  to  prevent  the  bell  from  being  rung,  and 
said  she  had  felt  for  the  bell-pull  on  being  stabbed,  but 
could  not  find  it.  In  her  dying  declaration,  taken  on  oath, 
she  stated  that  she  was  in  bed  when  her  husband  came  in ; 
that  he  came  to  bed,  but  rose  to  take  a  smoke ;  that 
when  she  was  dozing,  but  not  sleeping,  he  flung  the 
clothes  oflf  her,  and  struck  her  a  blow  with  some  sharp 
instrument  on  the  side,  upon  which  she  screamed,  but 
became   sick  and   confused,    and   recollected   nothing 
more  till  she  found  Dr.  Martin  and  Mrs.  Fyflfe  in  the 
room  ;  that  her  husband  was  always  kind  to  her  when 
not  under  drink  ;  that  drink  threw  him  into  a  sad  state 
of  excitement,  so  that  he  did  not  know  what  he  was 
saying  or  doing ;  that  in   these  states  he  had  often 
threatened  to  put  an  end  to  his  own  life  and  hers,  '  but 
'  these  threats  have  never  come  to  anything  till  this 
'  time  ;'  that  she  blamed  his  reading  dreadful  stories  in 
the  newspapers  for  putting  such  ideas  in  his  head  ;  add- 
ing, '  I  do  believe  that  when  my  husband  comes  to  his 
'  judgment  he  will  be  very  grieved  at  what  has  happened. 
'  He  was  very  kindly,  and  would  do  anything  for  me, 
'  such  as  nurse  me  if  I  was  ill,  when  he  is  himself.  No- 
'  body  could  be  kinder  than  he  when  he  is  all  right    It 
'  must  just  have  been  on  the  impulse  of  the  moment 
'  that  he  had  done  it.' 
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The  accused  in  his  first  Declaration  stated  that,  after  ^JJ^Jir 
returning  home  on  the  night  of  31st  December,  he  Pjpgwaii. 
missed  a  pint  bottle  of  whisky  which  he  had  brought  in  ^^59-2^', 
with  him  ;  that  he  suspected  his  wife  of  having  hid  it,     '^^7. 
asked  her  for  it,  she  refused  to  give  it,  and  words  ensued ;  Murder. 
'  but  what  took  place  after  that  I  don't  recollect  with  any 
'  distinctness '  that  he  recollected,  however,  being  shewn 
the  carving-knife   with  blood  on  it,   and  seeing  the 
doctors  in  the  room  :   '  after  that  I  recollect  nothing 

*  whatever  till  I  awoke  in  the  police  cell  this  morning ' 
He  then  proceeded  to  detail  quite  correctly  the  diflfer- 
ent  places  he  had  gone  to  on  that  evening,  and  the 
drink  he  had  got  at  each  ;  and  in  reference  to  what  oc- 
curred after  he  returned  home,  he  said, '  I  recollect  hav- 
'  ing  words  with  her  about  the  balance  of  the  money 
'  belonging  to  me.     I  had  laid  down  ninepence  on  the 

*  looking-glass,  and  I  missed  it  after  she  was  in  bed.  I 
'  thought  she  had  taken  it,  and  I  now  recollect  that  it 
'  was  about  that  money,  as  well  as  about  the  drink, 
'  that  the  words  between  us  began,  as  she  would  think 

*  she  had  taken  all  my  money  from  me.  I  recollect 
'  shewing  her  the  balance,  amounting  to  2s.,  and  I  after- 
'  wards  hid  that  balance  above  the  room  door.  All 
'  which,  I  believe  to  be  truth.' 

In  his  second  Declaration,  taken  on  18th  January 
1867,  he  adhered  to  the  first. 

The  medical  men  were  agreed  that  the  wound  in  the 
chest  was  the  cause  of  death,  but  they  differed  as  to 
whether  it  was  necessarily  fatal,  one  of  them  being  of 
opinion  that  but  for  the  excitement  of  a  quarrel  with 
the  nurse,  the  deceased  might  possibly  have  recovered. 
There  was  a  wound  in  the  arm,  but  one  stab  was  con- 
sidered sufficient  to  account  for  both  wounds. 

After  the  declarations  had  been  proved,  and  a  few 
introductory  questions  put  to  Thomas  Fyffe,  in  whose 
house  the  corpus  delicti  had  occurred,  the  Advocate-De- 
pute  moved  that  the  medical  witnesses  on  both  sides 
should  be  allowed  to  be  present  to  hear  the  evidence. 
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Ah^xandep  ^^^^  Tieas  Said  he  would  allow  it  if  the  prisoner's  coun- 
^'"g^'^"-  sel  concurred,  but  the  Dean  of  Faculty  having  objected, 

s^^^9^2o.  ^^®  motion  was  overruled. 

\^_^'^L__      In  the  course  of  the  cross-examination  of  Mrs.  Fyffe, 

^^*'-  the  Dean  of  Faculty  put  the  question—'  You  knew  the 
'  prisoner  was  given  to  drink ;  did  you  think  he  was 
'  quite  right  otherwise?'  The  Advocate-Depute  objected 
that  such  a  question  was  only  for  the  medical  witnesses. 
Objection  repelled — Lord  Deas  observing  that  the 
opinions  of  persons  intimate  with  the  accused  were  just 
as  admissible  as  the  opinions  of  medical  men,  and  might  be 
of  great  importance  if  all  the  medical  witnesses  happened 
to  be  strangers  to  the  accused.  And  the  question  being 
put,  the  witness  answered,  '  I  did  not  think  him  quite 
right.'  In  answer  to  a  further  question,  whether  she 
thought  anything  wrong  with  him  except  when  he  was 
in  drink,  she  said,  '  I  thought  he  was  at  all  times  not 
'  quite  right ;  he  was  very  peculiar.' 

After  several  medical  witnesses  had  been  asked, 
without  objection,  whether  insanity  among  relatives 
would  increase  the  probability  of  an  individual  becom- 
ing insane,  to  which  an  aflfirmative  answer  had  been 
given,  the  Dean  of  Faculty  proposed  to  ask  Dr,  Dyce 
whether  he  knew  that  an  uncle  and  granduncle  and  two 
aunts  of  the  prisoner  (all  of  whose  names  were  specified,) 
had  been  inmates  of  a  lunatic  asylum  ? 

The  Advocate- Depute  objected  to  the  question,  and 
referred  to  James  Gibson,  High  Court,  Dec  3,  1844, 
Broun,  vol.  ii.  p.  332  ;  James  and  George  Broton,  Perth, 
April  25,  1855,  Irvine,  vol  ii.  p.  154  ;  M'Qiie,  High 
Court,  March  12,  1860,  Irvine,  vol.  iii.  p.  578.  Mr. 
Watson  and  the  Dean  of  Faculty  were  fully  heard  on  the 
other  side,  and  referred  to  George  Dryce,  High  Court 
May  30  and  31,  1864,  Irvine,  vol.  iv.  p.  506,  where 
the  question  was  admitted  without  objection. 

Lord  Neaves  was  of  opinion  that,  by  the  law  of  Scot- 
land, the  proposed  line  of  in vestigation  was  incompetent. 
He  considered  the  question  to  have  been  already  well 
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decided,  and  not  now  to  be  gone  back  upon,  and  that  j^^;^^^^^ 
the  principle  aflSrmed  was  sound  in  itself.  The  speciality  ^'"g^*"' 
founded  on,  that  opinions  had  been  already  given,  by  i^^'^Q^^o. 
the  medical  witnesses,  to  the  eflFect  that  insanity  in  the     ^^^^- 
family  increased  the  probability  of  one  of  its  members  ^urdep. 
becoming  insane,  was  not  sufficient  to  exclude  the  ap- 
plication of  what  he  considered  to  be  the  settled  rule. 
The  question  here  was  whether  the  prisoner  was  de  facto 
insane  at  a  certain  date.     A   man's  insanity,  if  not 
proved  directly  or  substantively,  could  not  be  proved 
by  evidence  that  any  number  of  his  relatives  had  been 
insane.     He  thought,  therefore,  the  objection  should  be 
sustained. 

Lord  Deas  was  of  the  same  opinion.  The  question 
here  was  not  the  probability  that  the  prisoner  might 
become  insane,  upon  which  question  alone  the  insanity 
of  his  relatives  could  be  of  any  weight.  The  question 
was  twofold — (1.)  Whether  he  was  actually  insane  at 
the  date  of  the  act  he  was  charged  with  ;  and  (2.) 
Whether  the  insanity  led  directly  to  that  act  ?  The  in- 
sanity of  relatives  could  not  establish  the  affirmative 
of  either  of  these  propositions.  Even  if  the  prisoner 
himself  had  been  insane  at  some  former  period,  that 
would  not  affect  the  result,  unless  he  was  insane  at  the 
time  in  question,  and  had  committed  the  act  in  conse- 
quence of  that  insanity.  The  Court  had  been  anxious  to 
give  as  much  latitude  to  the  defence  as  possible,  but  to  go 
the  farther  length  now  proposed  would  be  to  introduce  a 
precedent  hazardous  to  the  ends  of  justice,  for  unless  the 
enquiry  were  carried  out,  by  evidence  and  counter  evi- 
dence applicable  to  each  individual  relation  named,  there 
could  be  no  security  that  the  truth  had  been  reached. 
Even  a  patient  in  a  lunatic  asylum  may  not  have  been  ab- 
solutely irresponsible  to  the  law.  Two  days  had  already 
been  occupied  in  trying  the  sanity  or  insanity  of  the 
prisoner,  and  the  time  required  might  be  indefinite  to 
try  the  sanity  or  insanity  of  all  his  relatives  of  past  and 
present  generations.     A  question  of  capacity  or  incapa- 
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Alexander  ^^''3^  ^^  manage  property  would  not  necessitate  the  same 
J^ll^^^':  seclusion  of  a  jury  during  the  enquiry,  and  might  in- 
st'^^^o-^M)  v^l^'®  elements  of  probability  not  relevant  here.     So 
^^^^'     might  an  enquiry  whether  confinement  in  an  asylum  was 
Murder,   a  propcr  couTsc  for  the  recovery  of  mental  health,  or 
for  the  safety  of  the  patient  and  the  public.     As  re- 
spected such  cases,  it  was  unnecessary  here  to  give  any 
opinion.      But,  in  this  criminal  trial,  it  would  be  wan- 
dering from  the  true  issue  to  enter  upon  the  proposed 
enquiry. 

Question  disallowed. 

In  charging  the  Jury,  Lord  Deas  asked  them  to  con- 
sider the  following  questions  : — 1st,  Did  the  deceased 
die  of  the  wounds  said  to  be  inflicted  on  her  ?  2nd, 
Were  the  wounds  inflicted  by  the  prisoner  ?  3rd,  Was 
he  in  such  a  state  of  mind,  at  the  time,  as  to  be  respon- 
sible to  the  law  for  jvhat  he  did  ?  And,  if  so,  4th, 
What  was  his  crime  ?  Was  it  anything  short  of  murder  ? 

On  the  ^rst  question,  his  Lordship  said  that  it  was 
not  essential  to  murder  that  the  wounds  should  have 
been  necessarily  fatal.  All  the  medical  witnesses  agreed 
that  the  wounds  were  the  cause  of  death.  One  of  them 
thought  that,  but  for  some  excitement  in  reference  to  the 
nurse,  it  was  possible  that  the  deceased  might  have  re- 
covered. Not  that  she  would  have  recovered,  but  that 
she  possibly  might.  That  would  be  immaterial  even  if 
the  jury  concurred  in  it.  A  man  who  wilfully  and 
wickedly  inflicted  such  dangerous  wounds  was  not  en- 
'  titled  to  say  he  had  reckoned  upon  the  patient  being 
surrounded  with  all  the  most  favourable  conditions  for 
recovery,  and  able  to  avoid  every  trivial  cause  of 
excitement,  such  as  was  said  to  have  occurred  here. 
The  excitement  would  have  been  of  no  moment  what- 
ever, but  for  the  wounds  which  were  admittedly  cal- 
culated to  cause  and  did  cause  death. 

On  the  second  point  it  was  unnecessary  to  enlarge. 
It  was  not  upon  a  denial  of  the  act  that  the  defence 
rested.    But  the  evidence  in  regard  to  the  act  would  come 
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under  notice  in  considering  the  next  point,  viz.,  third,  Aiex^der 
The  prisoner's  state  of  mind  when  the  act  was  committed.  P'°g^'^'^- 
Here  the  burden  of  proof  lay  on  the  accused.     Every  |^^®^i^9!®20 
man   was  presumed  to  be  sane  till  the  contrary  was      ^^^7. 
proved.     The  law  to  this  effect  did  not  produce  any    Murder, 
practical   hardship.     If  the  prisoner's  friends,  or  the 
counsel  and  agent  assigned  to  him  by  the  Court,  were 
not  understood  to  be  getting  up  such  a  defence  where 
there  were  grounds  for  it,  the  public  prosecutor,  who, 
in  this  country,  luckily  had  a  duty  to  the  prisoner  as 
well  as  to  the  public,  would,  himself,  prove  the  facts  indi- 
cating insanity,  and  the  Court,  if  this  duty  appeared  to 
have  been  neglected,  would,  in  any  event,  take  care 
that  injustice  should  not  be  done. 

As  to  the  law  applicable  to  a  plea  of  insanity  it  was 
necessary  to  keep  in  view  the  nature  of  the  alleged  in- 
sanity, as  well  as  the  nature  of  the  crime.  There  was 
no  allegation  here  either  of  idiotcy,  or  what  the  law  calls 
furiosity.  ^  This  was  not  said  to  be  a  case  of  total  depri- 
vation of  reason.  Neither  was  it  alleged  to  be  a  case  of 
insane  delusions.  There  was  indeed  no  trace  of  delusion, 
sane  or  insane,  throughout  the  proof.  If  acting  under 
an  insane  delusion — ^believing,  for  instance,  that  his 
wife  was  an  assassin  or  a  burglar,  and  not  his  wife  at 
all — ^the  prisoner  had  put  her  to  death,  the  defence 
would  have  been  complete.  A  case  might  even  occur  in 
which  the  individual  knew  the  nature  of  the  act,  and 
its  legal  consequences  as  inferring  forfeiture  of  his  own 
life,  but,  where  his  delusion  was  that  he  must  necessarily 
do  the  act  and  die  for  it  to  accomplish  some  great  purpose 
of  Providence,  and  if  such  a  case  were  established,  the  de- 
fence of  insanity  would  be  sustained.  Such  was  Hatfield  s 
case  for  shooting  at  Gerge  III.  But  in  a  case  like  the  pre- 
sent, where  there  neither  was  nor  could  be  any  pretence 

of  insane   delusion   leading  to   the  act,  his  Lordship 
thought    the    simplest   and    most   unambiguous   way 

in  which  he  could  state  the  law  to  the  jury  was  to 

say   that,   if    the   jur}^   believed    that    the   prisoner, 
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Ai!^xander^^^'^   he  Committed   the  act,   had  sufficient   mental 
^'"g"*^^"  •  capacity  to  know,  and  did  know,  that  the  act  was  con- 

s^p*^9!*2o  *^^^y  t^  *^®  ^^^*  ^^d  punishable  by  the  law,  it  would 
'Q^7.     be  their  duty  to  convict  him.  This,  his  Lordship  thought. 
Murder,  ^^s  a  safcF  and  more  accurate  mode  of  putting  the 
question  before  the  jury,  than  to  ask  them  to  consider 
whether  the  accused  knew  right  from  wrong ;  for  an 
assassin  might  believe  it  was  morally  right  to  kill  his 
victim,  and  yet  be  responsible  to  the  law,  and  punish- 
able  accordingly.     As   to   intoxication,   his  Lordship 
said,  the  jury  would  judge  whether  the  prisoner  could 
be  said  to  have  been  intoxicated.     He  had  had  a  good 
deal  of  drink,  no  doubt,  but  he  was  habitually  accus- 
tomed to  it.     Mr.  FyflFe,  who  left  him  and  deceased  in 
the  bedroom  together  about  half-an-hour  before  the  act, 
says  he  was  then  talking  quite  sensibly,  and  did  not 
appear  to  be  intoxicated.     The  same  witness  and   his 
wife  both  say  they  found  him  immediately  after  the  act 
cool  and  collected  and  in  his  usual  state.    But,  however 
this  might  be,  the  plea  of  intoxication  could  not   be 
regarded.     The  evidence  of  these  witnesses  was,  how- 
ever, important  also  with  reference  to  the  question  of  in- 
sanity.     Mr.  Fyflfe  asked  him,  '  What's  ado  ?  and  his 
answer  was,  '  It  s  murder,  Mr.  Fyflfe  ;'  and  on  Mr.  Fyflfe 
expressing  incredulity,  he  said,  'Look  at  the  bed  ;'  and 
afterwards  added, '  He  was  sorry  he  had  missed  his  mark.' 
Whether  that  meant  that  he  had  missed  the  heart,  or 
that  he  had  missed  his  aim  altogether,  would  be  for  the 
jury  to  consider.    To  Mrs.  Fyflfe  s  question,  '  What's  this 
'  you've  done  ?  he  answered,  as  he  had  done  to  her  hus- 
band, '  It's  murder,  Mrs.  Fyflfe,'  upon  which  she  made  the 
natural  remark,  as  if  speaking  to  a  sane  man,  '  Certainly 
'  you've  been  a  blackguard.'   As  to  what  had  previously 
passed  between  the  prisoner  and  deceased,  the  jury  had 
the  account  given  by  the  prisoner  himself  in  his  decla- 
rations, as  well  as  by  his  deceased  wife,  and  they  would 
judge  whether  the  rationality  of  his  account  was  or  was 
not   confirmed   by   hers.      Xhe    prisoner  described  a 
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quarrel  between  him  and  the  deceased,  in  consequence  Ak^der 
of  his  having  suspected  her  of  hiding  his  money  and  his  P'pg^^'- 
pint  bottle  of  whisky.     If  that  was  what  led  to  the  act  q^^^'^^^o 
which  followed,  the  jury  would  judge  whether  it  was     ^g^^. 
not  an  instance  of  mere  human  passion  leading,  as  often   ^^^^w. 
happens,  to  a  lamentably  incommensurate  result.   As  io 
the  deceased's  dying  declaration,  it  had  obviously  the 
touching  characteristic,  so  often  seen  in  such  cases,  of  an 
injured  wife's  desire  to  palliate  her  husband's  cruel  con  • 
duct  towards  herself.     She  says  no  person  could  have 
been  kinder  to  her  than  he  was  when  all  right ;  that  it 
must  just  have  been  on  the  impulse  of  the  moment  that 
he  did  what  he  did  ;  and  that  she  believed  he  would, 
on  coming  to  his  judgment,  be  very  grieved  for  what 
had  happened.    But  she  says  also  that,  although  he  had 
had  a  little  drink,  he  knew  quite  well  what  he  was 
about ;  that  he  brought  in  with  him  a  pint  bottle  of 
whisky  ;  that  he  conversed  with  Mr.  Fyffe  quite  in  good 
humour ;  and  that,  after  Mr.  Fyffe  left,  he  threw  down 
the  bed-clothes  and  stabbed  her  with  a  sharp  instrument 
like  a  knife^  which  pierced  her  right  arm  and  side.      It 
would  be  difficult,  his  Lordship  thought,  to  say  that 
these  statements  were  not  confirmatory  of  the  interme- 
diate quarrel,  although  she  did  not  mention  it.    It  was 
remarkable,  also,  that  the  prisoner,  although  alleging  a 
want  of  recollection  of  the  act  itself,  gave  a  distinct  ac- 
count of  what  had  happened  up  to  the  moment  of  the 
act,  and  a  distinct  and  accurate  account,  as  the  evidence 
shewed^  of  all  that  happened  immediately  after  it.  After 
going  over  the  rest  of  the  evidence  applicable  to  the 
question  of  the  prisoner's  sanity  or  insanity  at  the  time 
of  the  act,  his  Lordship  said  that  there  had  been  a  great 
deal  of  evidence  led  on  both  sides  which  had  little  to  do 
with  that  question,  but  for  this  he  considered  the  Crown 
to  be  mainly  responsible,  having  shewn  the  example  of 
travelling  over  the  history  of  the  prisoner's  whole  life, 
and  so  apparently  placing  the  case  upon  a  false  issue. 
The  anxiety  of  those   conducting  the  defence  might. 
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No.  83,    however,  entitle  them  to  make  what  they  could  out  of 

Alexander  '  •'       ^ 

P'pg^a"-  that  line  of  pleading  and  proof ;  but  even  if  they  had 

^**®^^««"»  succeeded  in  proving  that  the  prisoner  had  been  at  one 

1867.     time  insane,  that  would  not  have  availed  them  if  he  was 

Murder,  sane  euough  to  be  responsible  to  the  law  at  the  time 
when  he  committed  the  act.  Here  his  Lordship  called 
attention  to  the  conflicting  opinions  of  the  non-medical 
witnesses  as  to  whether  the  prisoner  had  been  at  any 
time  insane,  and  to  the  fact  that  of  the  eight  intelligent 
medical  gentlemen  who,  at  different  periods  of  the  pri- 
soner's life,  had  been  his  medical  attendants,  not  one  of 
them  ever  thought  him  insane.  The  single  medical 
witness  who  countenanced  the  opposite  idea  was  Dr.  How- 
den,  the  medical  superintendent  of  Montrose  Asylum, 
who  knew  nothing  of  the  prisoner  except  from  having 
seen  him  recently  in  prison,  and  who  gave,  as  grounds 
of  his  opinion,  a  variety  of  circumstances  which  had 
been  told  to  him,  of  the  accuracy  of  which,  so  far  as  they 
could  be  of  any  value,  there  had  been  no  evidence  what- 
ever, and  some  of  which  had  been  proved  to  be  mistakes ; 
for  instance,  that  the  prisoner  had  placed  himself  volun- 
tarily in  a  Lunatic  Asylum,  whereas  he  had  merely 
placed  himself  in  a  boarding-house  called  a  '  Retreat,' 
where  he  went  out  and  in  when  he  chose,  and  could 
command  what  drink  he  pleased.  Dr.  Howden's  opinion 
went  a  startling  length,  for  he  considered  the  prisoner 
insane  now,  although  the  Court  and  the  jury,  with  the 
acquiescence  of  the  ablest  counsel  at  the  bar,  were  en- 
gaged in  trying  him  as  a  sane  man.  The  question  of 
sanity  or  insanity,  as  a  defence  against  responsibility  to 
the  criminal  law,  was  not,  however,  in  a  case  like  this,  a 
medical  question,  but  a  question  for  the  jury  on  the  whole 
evidence,  medical  and  non-medical,  the  grounds  for  the 
opinions  given  being  equally  for  the  consideration  of 
the  jury  with  the  opinions  themselves.  This  was  not 
like  a  question  of  medical  treatment — ^whether  a  patient 
should  be  treated  in  or  out  of  a  lunatic  asylum.  Neither 
was  it  a  question  of  insanity  pleaded  in  bar  of  trial.   It 
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was  the  case  of  a  prisoner  admittedly  sane  enough  to  be  ^^J^nder 
tried,  and  it  was  for  the  common  sense  of  a  jury  to  Dipg^y^"- 
determine  whether,  at  the  time  he  committed  the  act,  J!^^\^!^^x 

'  '  Sep.  19-20, 

he  had  capacity  enough  to  know  that  the  act  was  con-      1867. 
trary  to   the  law  and  punishable  by  the  law,  and  ac-    Murder. 
cording  to  their  view  on  that  point,  they  would  either 
find  that  when  he  committed  the  act  he  was  in  a  state 
of  insanity,  or  find  him  guilty  of  the  ofience  proved 
against  him. 

4th,  There  remained  the  question  whether  the  offence 
was  anything  short  of  murder  ?  And  here  his  Lordship 
said  that  it  was  very  difficult  for  the  law  to  recognize 
it  as  anything  else.     On  the  other  hand,  however,  he 
could  not  say  that  it  was  beyond  the  province  of  the 
jury   to   find   a   verdict  of  culpable  homicide  if  they 
thought  that  was  the  nature  of  the  offence.     The  chief 
circumstances  for  their  consideration  with   this   view 
were,  1st,  The  unpremeditated  and  sudden  nature  of 
the  attack  ;  2d,  The  prisoner  s  habitual  kindness  to  his 
wife,  of  which  there  could  be  no  doubt,  when  drink  did 
not  interfere  ;  3d,  There  was  only  one  stab  or  blow  ;  this, 
while  not  perhaps  like  what  an  insane  man  would  have 
done,  was  favourable  for  the  prisoner  in  other  respects  ; 
4  th,  The  prisoner  appeared  not  only  to 'have  been  peculiar 
in  his  mental  constitution,  but  to  have  had  his  mind 
weakened  by  successive  attacks  of  disease.     It  seemed 
highly  probable  that  he  had  had  a  stroke  of  the  sun  in 
India,  and  that  his  subsequent  fits  were  of  an  epileptic 
nature.     There  could  be  no  doubt  that  he  had  had  re- 
peated attacks  of  delirium  tremms,  and  if  weakness  of 
mind  could  be  an  element  in  any  case  in  the  question 
between  murder  and  culpable  homicide,  it  seemed  diffi- 
cult to  exclude  that  element  here.     His  Lordship  had 
anxiously  considered  that  question,  and  had  come  to  the 
conclusion  that  the  element  was  not  inadmissible.    Cul- 
pable homicide  in  our  law  and  practice,  included  what, 
in  some  countries,  was  called  murder  with  extenuating 
circumstances.     Sometimes  the  crime  of  culpable  homi- 
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A?e°xan^(ier  ^^^®  approached  the  very  verge  of  murder ;  and  some- 

Dingwaii.  times  it  was  a  very  minor  oflFence.     The  state  of  mind 

s^^^'i^S  ^^  ^  prisoner  might,  his  Lordship  thought,  be  an  exten- 

1867.     uating  circumstance,  although  not  such  as  to  warrant 

Murder,   au  acquittal  on  the  ground  of  insanity ;  and  he  could 

not  therefore  exclude  it  from  the  consideration  of  the 

jury  here,  along  with  the  whole  other  circumstances^ 

in  making  up  their  minds  whether,  if  responsible  to 

the  law  at  all,  the  prisoner  was  to  be  held  guilty  of 

murder  or  of  culpable  homicide. 

The  jury,  after  an  absence  of  half-an-hour,  unani- 
mously found  the  panel  guilty  of  culpable  homicide, 
and  he  received  sentence  of  10  years'  penal  servitude. 


ABERDEEN. 

Judges — Lords  Deas  and  Neaves. 
Heb  Majesty's  Advocate — Lee  A.D, — Neaves 

AQAINST 

Alexander,  Peter,  and  John  Robertson — Mctckay, 

Thept — Relevancy — Indictment — In  a  trial  for  theft  aod  sheep- 
stealing,  an  objection  to  the  relevancy  of  one  of  the  charges,  in  re- 
spect of  the  latitude  and  ambiguity  of  the  modus^  sustained. 

Question^  Whether  wickedly  and  feloniously  pasturing  sheep  on  the 
field  of  another  person  constitutes  theft  ? 

Alexander      The  panels  Were  charged  with  the  crime  of  theft,  par- 
^d&^n.  ticularly  of  stealing  sheep,  the  property  of  John  Miller, 
Aberdeen.  Esq.  of  Drumlithie,   in   the  shire   of  Kincardine,  in 
^^st!^'  whose  service  Alexander  Robertson  had  been  employed 
Theft,    as  gamekeeper  and  overseer.     The  first  and  second  ar- 
ticles of  the  libel  were  charges  of  sheepstealing,  and  the 
third  was  as  follows  : — 

LiKBAs  (3)  you,  the  said  Alexander  Robertson,  Peter  Robertson, 
and  John  Robertson,  junior,  did  all  and  each  or  one  or  more  of  you, 
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diiriDg  a  period  of  six  weeks  or  thereby,  in  the  months  of  February,    ^o-  84. 
March,  and  April  1867,  or  in  the  months  of  February,  and  March  xtobertaon 
1867,  or  of  March  and  April  1867,  within  the  said  lands  or  farm  of  ^^^othera. 
Bankhead,  the  property  and  in  the  occupation  of  the  said  John  Miller,  Aberdeen, 
wickedly  and  feloniously  place  and  pasture,  or  cause  to  be  placed  and      j^i'^  ' 
pastured,  for  six  or  thereby  weeks,  upon  one  or  more  fields  containing  — -,    . 
turnips  belonging  to  the  said  John  Miller,  and  situated  on  the  said 
lands  or  farm  of  Bankhead,  sixteen  or  thereby  sheep,  the  property  of 
you,   the  said  Alexander   Robertson,   Peter  Robertson,   and   John 
Robertson,  junior,  or  one  or  more  of  you,  and  did  all  and  each  or  one 
or  more  of  you  wickedly  and  feloniously  steal  and  theftuously  away 
take  from  the  said  field  or  fields  upon  the  said  lands  or  farm  of  Bank- 
head  a  quantity  of  turnips,  the  particular  quantities  being  to  the  pro- 
secutor unknown,  the  property  or  in  the  lawful  possession  of  the  said 
John  Miller, 


Mackay,  for  the  panels,  objected — ^The  charge  was 
irrelevant.  It  was  uncertain  from  the  words  of  the  in- 
dictment whether  the  charge  meant  that  the  panels 
took  the  turnips,  or  the  sheep  ate  them,  or  both.  If 
it  was  intended,  as  was  probable,  to  charge  thefl  by 
means  of  the  sheep  eating  the  turnips,  this  was  not 
sufficiently  averred.  There  was  nothing  to  prevent 
the  prosecutor  from  proving  an  ordinary  theft  under  the 
indictment. 

Lee,  for  the  prosecution,  replied — ^The  charge  was 
peculiar,  but  this  arose  from  the  panel,  Alexander 
Robertson,  being  in  a  position  of  trust  as  overseer  on 
Mr.  Miller's  farm  of  Bankhead,  and  the  theft  consisted 
in  placing  sheep  belonging  to  him  and  the  other  panels 
to  pasture  on  his  master's  turnips.  The  fact  that  they 
did  so  was  clearly  stated,  and  it  was  also  stated  that 
they  theftuously  away  took  the  turnips ;  this  was 
therefore  a  relevant  charge  of  theft. 

Lord  Deas. — I  think  the  objection  is  a  good  one.  If 
this  indictment  were  allowed  to  stand,  the  prosecutor 
might  prove  theft  either  by  simple  carrying  away  of  the 
turnips  by  the  panels,  or  by  the  peculiar  way  of  the 
sheep  eating  the  turnips.  The  Advocate-Depute  does 
not  propose  to  strike  anything  out,  and  it  appears  to 

VOL.  V.  2  H 
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* 

Aieuoder  °^^  *^**  there  is  too  great  latitude  in  the  charge  in  its 
Hobertua  present  form. 

md  othen.  ^ 

-rrz^ —  Lord  NEAVES.-r-I  am  of  the  same  opinion.  If  I  saw 
Sept.  20,  any  authority  for  this  form  of  indictment,  I  might  sus- 
'  tain  it,  but  none  has  been  quoted.  In  the  general  case 
no  modw  requires  to  be  stated  for  theft;  the  simple 
statement  that  the  panel  theftuously  away  took  is  suf- 
ficient ;  but  there  are  special  cases — as,  for  instance, 
the  appropriation  of  an  article  found — where  the  pro- 
secutor must  be  more  specific.  This  also  appears  to  be 
a  special  case.  If  we  were  to  find  it  relevant,  there 
might  be  two  charges.  It  is  not  said  that  the  panels, 
by  pasturing  the  sheep,  did  thereby  steal  the  turnips, 
but  that  they  pastured  the  sheep  and  stole  the  turnips. 
I  wish  to  reserve  my  opinion  on  the  question  whether 
pasturing  sheep  on  the  field  of  another  person  is  thefl 
or  not.  That  question  has  not  been  argued,  and  we  do 
not  require  to  decide  it. 

The  case  went  to  trial  on  the  charges  of  sheepstealing, 
and  resulted  in  a  conviction  of  all  the  panels,  who  were 
sentenced  respectively  to  fifteen,  nine,  and  six  months' 
imprisonment. 


INVERNESS. 


g^  1^  25  Jud^e — LoBD  Neateb. 

I8«7. 

Her  Majbbtt's  Advocate— Lee  ^.D.— /ViMwes. 

AGAINST 

George  Barrier — A.  Nkohon, — Robert  CAMPBELL-^ifadfctnloiA.— 

and  WiLLiAX  Reid — Macka^. 

Culpable  Homicide — Reckless  Discharge  of  Loaded  Firbarms — 
Inoictment-^Releyancy.^-Iii  an  indictment  against  three  persons 
for  culpable  homicide  of  a  girl  killed  by  a  single  rifle  shot,  and  for 
culpable  and  reckless  discharge  of  loaded  firearms  in  the  direction 
of  a  public  place,  to  the  alarm  and  danger  of  the  lieges— Olgections 
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(1.)  that  as  the  alleged  culpability  consisted  in  reckless  firing,  and 
it  was  not  stated  by  whom  the  shot  was  fired,  there  could  not  be 
responsibility  on  the  part  of  any  one  of  the  panels  for  the  reckless- 
ness of  another;  (2.)  that  the  nature  of  the  recklessness  charged 
was  ambiguous ;  (3.)  that  the  culpable  discharge  being  charged 
cumulatively,  and  not  alternatively,  in  the  minor,  could  not  be  sus- 
tained as  a  separate  charge  if  the  charge  of  culpable  homicide  were 
irrelevant,  repelled. 
Opinion,  by  Lord  Neaves,  that  if  two  or  more  persons  join  in  reckless 
firing  in  the  direction  of  a  public  place,  and  one  of  tho  lieges  is 
killed,  although  it  is  not  proved  by  which  of  the  party  the  fatal 
shot  was  fired,  all  are  guilty  of  culpable  homicide. 

The  indictment  in  this  case  set  forth —  No.  bb, 

George 

>■>  Bftfbiep 

That  albeit,  by  the  laws  of  this  and  of  every  other  well  governed  ^^^  others, 
realm,  culpable  homicide ;  as  also  the  culpable  and  reckless  discharge  Inverness 
of  loaded  firearms,  whereby  any  of  the  lieges  is  deprived  of  life;  as    Sept  25, 

also  the  culpable  and  reckless  discharge  of  loaded  firearms  upon  or  in L_ 

the  direction  of  any  public  place  frequented  by  the  lieges,  to  the  j|"'P'M® 
alarm  and  danger  of  any  of  the  lieges,  are  crimes  of  an  heinous 
nature,  and  severely  punishable :  Yet  true  it  is  and  of  verity  that 
you,  the  said  George  Emile  Barbier,  Robert  Munro  Campbell,  and 
William  Reid,  are,  all  and  each  or  one  or  more  of  you,  guilty  of  the 
crime  first  above  libelled,  or  of  the  crime  second  above  libelled,  and 
of  the  crime  third  above  libelled,  or  of  one  or  other  of  the  said  crimes 
first  or  second  or  third  above  libelled,  actors  or  actor,  or  art  and  part : 
In  so  far  as,  on  the  29th  day  of  April  1867,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  March  immediately  preceding,  or  of  May 
immediately  following,  at  or  near  to  that  piece  of  ground  in  or  near 
the  burgh  of  Inverness,  and  the  property  of  the  corporation  of  the  said 
burgh  of  Inverness,  or  of  the  community  of  the  said  burgh,  known  as 
the  Longman,  or  as  the  Carse  Land  adjacent  to  the  Longman,  and  at 
or  near  to  the  sea -beach  or  public  shore  adjacent  to  the  said  piece  of 
ground,  and  at  or  near  to  a  part  of  the  said  piece  of  ground  or  sea- 
beach  or  public  shore  known  as  the  300  yards  firing-place  of  the  short 
range  of  the  Inverness  Rifle  Volunteers,  you,  the  said  George  Emile 
Barbier,  Robert  Munro  Campbell,  and  William  Reid,  did,  all  and 
each  or  one  or  more  of  you,  culpably  and  recklessly  discharge,  or 
cause  or  procure  to  be  discharged,  or  aid  and  assist  in  discharging, 
twelve  or  thereby  shots  from  two  or  thereby  rifles  or  other  fi rearmsi 
each  of  them  loaded  on  the  occasion  of  each  shot  with  powder  and 
ball,  upou  or  in  the  direction  of  the  sea-beach  or  public  shore  afore- 
said, and  upon  or  in  the  direction  of  a  part  thereof  to  the  east  of  the 
300  yards  firing-place  of  the  said  short  range,  which  sea-beach  or 
public  shore,  and  part  thereof  aforesaid,  tvere  frequented  by  the  lieges. 
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No.  85.    and  were  in  use  to  be  frequented  by  the  lieges,  and  upon  which  sea- 

^^1^    beach  or  public  shore,  and  part  thereof  aforesaid,  Catherine  Fraser, 

and  others,  now  deceased,  daughter  of,  and  then  or  shortly  before  residing  with, 

luverDess,  Alexander  Fraser,  porter,  then  and  now  or  lately  residing  in  or  near 

1867^^'  Chapel  Street  of  Inverness,  and  Jessie  Macleod,  daughter  o^  and  then 

'- —  and  now  or  lately  residing  with,  William  Macleod,  book  deliverer, 

Homicide.  ^^^^  ^^^  °^^  ^^  lately  residing  in  or  near  Innes  Street  of  Inverness 
aforesaid,  were  then  walking  and  engaged  in  gathering  whelks  and 
mussels,  or  other  shell-fish,  within  580  yards  or  thereby  of  the  place 
from  which  the  said  shots  were  discharged  as  aforesaid ;  and  three  or 
thereby  balls  from  the  said  rifles  or  other  firearms,  discharged  as 
aforesaid  by  you,  the  said  George   Emile  Barbier,  Robert  Munro 
Campbell,  and  William  Reid,  or  one  or  more  of  you,  or  which  you 
the  said  George  £mile  Barbier,  Robert  Munro  Campbell,  and  William 
Reid,  or  one  or  more  of  you,  caused  or  procured  to  be  discharged,  or 
aided  and  assisted  in  discharging  as  aforesaid,  passed  within  a  few 
yards  of  the  persons  of  the  said  Catherine  Fraser  and  Jessie  Mac- 
leod, or  of  one  or  other  of  them,  to  the  alarm  and  great  danger  of  the 
said  Catherine  Fraser  and  Jessie  Macleod,  and  a  ball  from  one  or 
other  of  the  said  rifles  or  other  firearms,  discharged  as  aforesaid  by 
you,  the  said  George  Emile  Barbier,  Robert  Munro  Campbell,  and 
William  Reid,  or  one  or  more  of  you,  or  which  you,  the  said  George 
Emile  Barbier,  Bfobert  Munro  Campbell,  and  William  Reid,  or  one 
or  more  of  you,  caused  or  procured  to  be  discharged,  or  aided  and 
assisted  in  discharging  as  aforesaid,  struck  the  said  Catherine  Fraser 
on  or  near  the  right  side  of  her  face  or  neck,  and  passed  through  or 
penetrated  her  head  and  neck,  or  other  part  or  parts  of  her  person, 
whereby  the  said  Catherine  Fraser  was  mortally  injured,  and,  in  con- 
sequence, then  and  there,  or  soon  thereafter  died,  and  was  thus  culpably 
killed,  or  was  thus  deprived  of  life,  by  you  the  said  George  Emile 
Barbier,  Robert  Munro  Campbell,  and  William  Reid,  or  one  or  more 
of  you. 

Counsel  for  the  panels  objected  to  the  relevancy  of 
the  indictment. 

1.  The  facts  stated  in  the  minor  did  not  constitute 
a  relevant  charge  of  culpable  homicide-  against  any  of 
the  panels.  It  appeared  ej^  facie  of  the  indictment  that 
the  girl  was  killed  by  a  single  ball  from  one  of  the 
rifles  ;  consequently  only  one  of  the  panels  could  have 
fired  the  shot,  but  it  was  not  said  which.  There  was, 
indeed,  also  the  usual  phrase  of  'art  and  part,'  but 
there  could  not  be  art  and  part  in  recklessness  of  the 
nature  here  libelled.     '  Art  and  part '  meant  commonly 
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that  the  panels  had  combined  to  commit  the  crime,  as    ^^ 
in  cases  of  theft  or  assault ;  it  was  applicable  also  to  ^^"^^J;^ 
cases  where  the  crime  was  the  result  of  two  or  more  i^^^^neas, 
persons  neglecting  their  duty,  as  in  cases  of  collision  ;  ^Pg^^^» 
but  here  the  homicide  was  the  result  of  the  act  of  a 


Culpable 

single  person.  If  the  libel  were  sustained  as  relevant,  Homicide, 
although  the  Crown  did  not  prove  who  that  person  was, 
all  the  panels  might  be  found  guilty  of  culpable  homi- 
cide. This  would  be  to  hold  one  person  responsible  for 
the  recklessness  of  another,  which  was  absurd.  The 
statement  that  t)ne  or  more  of  the  panels  caused  or  pro- 
cured to  be  discharged,  or  aided  or  assisted  in  discharg- 
ing the  rifle,  was  evidently  introduced  to  cover  the  pro- 
secutor s  ignorance  of  the  real  person  who  discharged  it. 
A  case  might  be  figured  in  which  one  person  loaded, 
another  directed  the  aim,  and  a  third  fired  ;  but  if  that 
was  intended  it  should  have  been  stated  specifically 
what  share  each  had  in  the  shot. 

2.  The  second  charge,  of  culpable  and  reckless  dis- 
charge of  loaded  firearms  whereby  any  of  the  lieges  is 
deprived  of  life,  was  jUst  culpable  homicide  in  other 
words,  and  the  same  objection  applied  to  it. 

3.  These  charges  were  also  objectionable  on  another 
ground,  viz.,  that  it  did  not  appear  what  was  the  nature 
of  the  recklessness  libelled.  Was  it  reckless  and  indis- 
criminate firing  in  the  direction  of  the  public  beach,  or 
was  it  firing  on  the  ground  dedicated  to  volunteer  prac- 
tice without  due  precaution  being  taken  for  the  safety 
of  the  lieges  ? 

The  indictment  avoided  saying  whether  the  panels 
were  volunteers  or  not,  and  whether  they  fired  at  the 
target  or  not,  but  it  appeared  from  it  that  they  fired 
from  a  part  of  the  Longman  *  known  as  the  300  yards 
'  firing-place  of  the  short  range  of  the  Inverness  Rifle 
'  Volunteers,'  and  the  prosecutor  founded  on  a  printed 
document  entitled  '  Musketry  Instruction  of  Inverness 
'  Rifle  Volunteers.'  It  seemed  probable,  therefore,  that 
the  case  intended  to  be  made  out  was  one  of  breach  of 
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G«i)w    ^^^^  regulations.  If  so,  it  was  not  relevantly  charged,  for 
Barbiep   {]^q  breach  should  have  been  specially  libelled.     If  not, 

and  others.  r  •  ^  ^    ' 

inYerness  ^^^^^  was  an  ambiguity  in  the  mode  of  libelling  which 
^P*;3  should  not  be  allowed. 

18C7. 

0^1  ^g  4.  If  the  first  and  second  charges  were  irrelevant  on 
Homicide,  either  of  the  above  grounds,  the  third  fell  also,  for  there 
was  no  independent  charge  in  the  indictment  of  culpable 
and  reckless  discharge  of  loaded  firearms  in  the  direction 
of  a  public  place  to  the  alarm  and  danger  of  the  lieges. 
The  minor  said  the  panels  were  guilty  of  the  crime  first 
above  libelled  {i.e.,  culpable  homicide),  or  the  crime 
second  above  libelled  (i.e.,  culpably  depriving  of  life), 
and  of  the  crime  third  above  libelled,  or  of  one  or  other 
of  the  said  crimes  first  or  second  and  third  above  libelled. 
The  crime  third  above  libelled  was  here  charged  cumu- 
latively with  one  or  other  of  the  crimes  first  and  second 
libelled  :  it  was  not  charged  alternatively.  The  follow- 
ing cases  were  mentioned  : — Thomas  Phillips,  Glasgow, 
April  23,  1863,  Irvine,  vol.  iv.  p.  385  ;  Robert  Lonie, 
Perth,  Sept.  29, 1862,  Irvine,  vol.  iv.  p.  204 ;  Smith,  Inver- 
ness, April  28, 1858,  Irvine,  vol.  iii.p.  72 ;  Wood  Sf  King, 
Aberdeen,  April  15,1842,  Broun,  vol.  i.  p.  262 ;  Smith  8f 
AT'iV^t/, Glasgow, May 5, 1842, Broun,  vol.i.  p.240;  JoAn- 
$tone  Sf  M'Kune,  Dumfries,  April  7,  1842,  Broun,  vol.  i. 
p.  214  ;  Temple  Annesley,  Bell's  Notes  to  Hume,  p.  76. 

Lord  Neaves,  without  calling  for  reply,  repelled  the 
objections. 

The  case  having  gone  to  trial,  it  appeared  from  the 
evidence  that  Barbier,  as  a  member  of  a  volunteer  corps, 
had  gone  by  himself  to  the  range  for  practice  ;  that  he 
had  employed  a  little  boy  to  mark  for  him,  and  had 
fired  without  any  signals,  and  without  the  presence  of 
any  officer  or  non-commissioned  officer.  It  appeared 
that  this  had  been  a  not  uncommon  practice  at  the 
range.  After  Barbier  had  fired  most,  if  not  all,  of  his 
shots,  the  other  two  panels  arrived  at  the  firing-place ; 
Campbell,  who  was  a  volunteer,  having  a  rifle-  After 
Campbell  and  Reid  had  fired  one  or  two  shots,  a&d 
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Barbier  having  taken  a  shot  with  Campbells  rifle,  Bar-  ^"^^ 
bier  left  the  ground.  Campbell  and  Reid  fired  a  few  ^^J^ 
more  shots,  one  witness  said  six.  Two  girls  on  the  ^^^^^^ 
beach  beyond  the  target  gathering  whelks,  after  hear-  ^P^^y^' 
ing  one  or  two  shots  whiz  past  them,  were  proceed-  ^^^  .  ^^ 
ing  towards  the  land,  when  a  shot  struck  one  of  them,  Homidde. 
and  killed  her.  No  danger  flag  or  other  signal  was  dis- 
played during  the  whole  proceedings. 

Lord  Neaves  charged  the  jury  to  the  following 
effect : — 

That  under  the  indictment  the  panels  were  accused 
of  reckless  firing  at  common  law,  and  not  of  the  breach 
of  the  volunteer  regulations,  and  it  was  of  little  conse- 
quence whether  they  were  volunteers  or  not,  if  they 
had  fired  without  due  precaution.  The  question  for 
the  jury  was,  not  whether  there  had  been  any  fault  on 
the  part  of  the  War  Office  in  sanctioning  the  ground,  or 
of  the  volunteer  authorities  in  defective  regulations  for 
the  safety  of  the  public,  but  whether  the  panels,  or  any 
of  them,  were  guilty  of  culpable  homicide,  or  reckless 
firing,  whereby  the  girl  had  been  killed  ?  It  appeared 
they  had  fired  in  the  direction  of  the  public  beach  with- 
out danger  flags  or  a  look-out  man  to  warn  tbe  public, 
and  it  was  for  the  jury  to  consider  whether  this  was 
reckless  or  not.  In  regard  to  Barbier  it  was  proved  by 
the  boy  who  acted  as  marker  that  he  came  before 
Campbell  and  Beid,  and  left  before  them,  and  that  six 
shots  had  been  fired  after  he  left.  It  was  therefore 
scarcely  possible  that  he  should  have  fired  the  fatal 
shot.  Neither  could  he  have  fired  the  twelve  or  thereby 
shots  which  were  charged  as  being  to  the  alarm  and 
danger  of  the  lieges,  for  the  companion  of  the  girl  who 
wa&  killed  spoke  only  to  hearing  two  shots  fired  before 
the  fatal  one.  In  these  circumstances  Barbier  was  not 
in  law  responsible  for  the  consequences  of  the  reckless 
firing  of  the  other  two,  as  he  was  wholly  independent 
of  them.  But  if  two  or  more  persons  went  together  to 
shoot,  and  shot  in  a  reckless  manner  in  the  direction  of 
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a  public  place,  which  seemed  to  have  been  the  case  with 
Campbell  and  Reid,  and  a  death  resulted,  all  would  be 
guilty  of  culpable  homicide,  although  it  could  not  be 
proved  who  fired  the  fatal  shot. 

The  jury  returned  a  verdict  finding  Barbier  not 
guilty,  and,  by  a  majority,  the  charges  against  Campbell 
and  Beid  not  proven. 


Oct.  3, 

18G7. 


WEST     CIRCUIT. 

GLASGOW. 

Judge — The  Lord  Justice- Clerk, 

Her  Majesty's  Adtocate — Montgomerie  A.D. 

AGAINST 

Walter  Service — Scott — and  Duncan  M'Pherson  Sbrtice — Brand, 

Indictment — Relevancy — Wilful  Fire-raibinq.  Objection  that 
the  second  charge  in  the  major  premiss  of  an  indictment  had  do 
corresponding  charge  in  the  minor  premiss,  and  therefore  that  the 
former  should  be  deleted  from  the  indictment — repelled. 


No.  86. 
Walter 
Service 

and 
another. 

Glasgow; 

Oct.  3, 

1867. 

Fire- 
Raifling. 


Walter  Skrvice  and  Duncan  M'Pherson  Service 
were  indicted  and  accused — 

That  albeit,  by  the  laws  of  this  and  of  every  other  well-governed 
realm,  wilfal  fire-raising ;  as  also  the  wilfully,  wickedly,  and  feloniously 
setting  fire  to  any  building,  with  intent  to  defraud  any  corporation,  com- 
pany, or  association,  or  any  individual  with  whom  an  assurance  of  the 
said  building,  or  of  the  rent  thereof,  has  been  effected,  against  loss  or 
damage  by  fire ;  as  also  the  wilfully,  wickedly,  and  feloniously  setting 
fire  to  any  building,  with  intent  to  destroy  or  injure  any  steam-engine 
or  other  machinery  therein,  for  the  purpose  of  defrauding  any  corpora- 
tion, company,  or  association,  or  any  individual  with  whom  an  insur- 
ance of  such  steam-engine  or  other  machinery  has  been  effected,  aguost 
loss  or  damage  by  fire,  are  crimes  of  an  heinous  nature,  and  severely 
punishable :  Yet  true  it  is  and  of  verity,  that  you,  the  said  Walter 
Service  and  Duncan  M^Pherson  Service,  are,  both  and  each  or  one  or 
other  of  you,  guilty  of  the  said  crimes,  or  of  one  or  more  of  them 
actors  or  actor,  or  art  and  part :  In  so  far  as  the  now  deceased  Walter 
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Service,  baker  in  Greenock,  father  of  jou  the  said  Walter  Service  and  No.  86, 

Dancan  MTherson  Service,  having,  on  or  about  the  23d  day  of  June  Service 

iS^Sy  effected  an  insurance  against  loss  by  fire,  to  the  extent  of  £]  000,  ^^ 
with  the  corporation  or  company  carrying  on  business  in  London  and 


Liverpool,  and  elsewhere,  under  the  firm  or  designation  of  the  London     q^Ts^' 
and  Lancashire  Fire  Insurance  Company,  or  with  John  Gillespie,  their      1867. 
agent  in  Greenock,  upon  a  building  of  two  stories  situated  at  the  cor-      Fire- 
ner  of  Sir  Michael  Street  and  East  Shaw  Street,  Greenock,  then  the    ^"'°S- 
property  of  the  said  now  deceased  Walter  Service ;  and  the  said  now 
deceased  Walter  Service  having,  on  or  about  the  18th  day  of  Decem- 
ber 1  S65y  effected  another  insurance  against  loss  by  fire  with  the  said 
corporation  or  company,  or  with  their  said  agent,  to  the  extent  of 
£300,  on  the  said  building,  and  to  the  extent  of  £450  on  the  steam- 
engine   and  other  machinery,  and  the  gearing  connected  therewith, 
which  were  then  set  up  in  the  said  building  for  the  purpose  of  baking 
bread,  and  were  then  the  property  of  the  said  now  deceased  Walter 
Service ;  and  after  the  death  of  your  said  father,  which  took  place  on 
or  about  the  10th  day  of  May  1866,  you  the  said  Walter  Service 
having,  on  or  about  the  26th  day  of  June  1866,  entered  into  a  written 
agreement  with  your  mother,  Christina  Lang  or  Service-— 

The  indictment  then  recited  the  import  of  said  agree- 
ment, and  thereafter  proceeds  :— 

and  you  the  said  Walter  Service  and  Duncan  MTherson  Service  did, 
both  and  each  or  one  other  of  you  (1.),  on  the  8tb  day  of  April  1867, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  March  immediately 
preceding,  or  of  May  immediately  following,  wilfully,  wickedly,  and 
feloniously  set  fire  to  the  said  building,  which  was  then  partly  in  the 
occupation  of  the  said  Christina  Jjang  or  Service  as  a  baking  manu- 
factory, and  of  other  tenants  or  occupants,  and  partly  unoccupied,  by 
applying  some  lighted  or  ignited  substance,  to  the  prosecutor  unknown, 
to  a  quantity  or  quantities  of  engine-waste  or  other  combustible  ma- 
terials to  the  prosecutor  unknown,  in  a  room  or  office  in  the  north  end 
of  the  said  building,  or  in  some  other  manner  to  the  prosecutor  un- 
known, and  the  fire  thus  wilfully,  wickedly,  and  feloniously  set  or 
applied  by  you,  or  one  or  other  of  you,  did  take  effect,  and  did  spread, 
and  bum,  and  destroy,  or  greatly  injure  part  of  the  Siiid  building,  and 
particularly  the  window,  doors,  and  partition  walls  of  the  said  room  or 
office,  and  other  portions  of  said  building  covered  by  the  said  insu- 
rances, and  the  property  of  the  said  Christina  Lang  or  Service,  Mar- 
garet Service,  Malcolm  Service,  David  Service,  and  of  you  the  said 
Walter  Service  and  Duncan  MThersou  Service,  or  of  one  or  more  of 
them  and  you,  or  of  the  said  Margaret  Lang  M'Lellan,  now  or  lately 
residing  in  or  near  Greenock  ;  and  this  yon  the  said  Walter  Service 
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No.  86.  and  DiiDcsD  M'Pheraon  Seryice,  both  and  each  or  one  or  other  of  you, 
Serrioe    ^^  ^^^  ^^^  felonious  intent  of  destroying  or  injuring  the  said  steam- 

^       en^ne  or  other  machinery  in  the  said  building  insured  as  aforesaid, 

'—  and  which  engine  and  machinery  were  then  the  property  of  the  said 

Oc^  *   Christina  Lang  or  Service,  and  Margaret  Seryice,  Malcolm  Service  and 

^8^7.      David  Service,  and  of  you  the  said  Walter  Serviceand  Duncan  MTherson 


Fira-  Service,  or  of  one  or  more  of  you  and  them,  and  of  defrauding  the 
^*  insurance  corporations  or  companies,  and  the  said  John  Gillespie  and 
William  Donald,  or  one  or  more  of  them,  by  recovering,  or  causing  or 
procuring  to  be  recovered,  from  one  or  more  of  them  the  amount  of 
said  insurances  or  part  thereof,  on  the  false  and  fraudulent  pretence 
that  the  fire  so  raised  was  accidental ;  and  the  said  fire  was  thereafter 
discovered,  and  by  the  exertions  of  well-disposed  persons  was  subdued 
and  extinguished. 

The  indictment  contained  a  second  charge  in  similar 
terms,  applicable  to  the  alleged  setting  on  fire  of  a  dif- 
ferent portion  of  the  building,  but  with  the  same  alleged 
intent. 

Objected  for  the  panels — 

The  indictment  is  not  relevant,  in  respect,  (1.)  the 
second  charge  in  the  major  premiss,  viz.,  the  *  wilfully, 
'  wickedly,  and  feloniously  setting  fire  to  any  building 

*  with  intent  to  defraud  any  corporation,  company,  or  as- 
'  sociation,  or  any  individual  with  whom  an  insurance  of 

*  the  said  building,  or  of  the  rent  thereof  has  been  ef- 
'  fected  against  loss  or  damage  by  fire,'  had  no  corres- 
ponding charge  in  the  minor,  inasmuch  as  the  minor 
merely  set  forth  that  the  crime  had  been  committed  by 
setting  fire  to  the  building  in  a  particular  way,  with  '  the 
'  felonious  intent  of  destroying  the  said  steam  engine,  or 

*  other  machinery  in  the  said  building,  insured  as  afore- 
'  said,'  but  did  not  set  forth  that  the  building  was  set 
fire  to  with  intent  to  defiraud  any  corporation,  etc.,  and 
therefore,  that  the  second  charge  in  the  major  premiss 
should  be  struck  out  of  the  indictment. 

Answered  for  the  Crown — That  although  the  minor 
premiss  apparently  applied  more  directly  to  the  third 
charge  in  the  major,  yet  that  it  substantially  included 
the  second  charge  in  the  major,  and  that,  therefore,  the 
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latter  had  in  reality  a  corresponding  minor,  and  the  in-  y^;J^^ 

dictment  as  a  whole  was  relevant.  Service 

aiid 

The  Court  repelled  the  objection.    The  case  then  went  another. 

to  trial,  and  the  jury  returned  a  verdict  against  both  ^^V'> 

prisoners,  and  they  were  sentenced  to  fifteen  and  ten  isej! 

years'  penal  servitude  respectively.  ^J^ 


See  Case  of  Jobh  Craig,  High  Court,  Oct.  31,  1867,  page  523. 


HIGH    COURT.  ^^I'^if' 

Present, 
TuE  Lord  Justige-Glbbk. 
Lords  Cowam  and  Neaves. 
John  Albxandeb,  Suspender— JVojer-*/.  Burnet. 

AGAINST 

Hbnrt  Lindsay,  Respondent-^Lord  Advocate  Chrdon^^ 

Sol'Oen,  Millar — Muxrhead, 

Suspension — Court  ov  Exchequer — Jurisdiction — Statute  16th 
and  17th  Vict.,  c.  107,  (Customs  Consolidation  Act,  1853) — 19tb 
AND  20th  Vict.  c.  56,  (Court  of  Exchequer  (Scotland)  Act) — Jus- 
tice OF  the  Peace — Review — Relevancy.  In  a  suspension  of  a 
conviction  and  sentence  pronounced  in  the  Justice  of  Peace  Court, 
under  the  Customs  Consolidation  Act,  1853,  on  the  ground  that  the 
information  and  summons  on  which  conviction  proceeded,  did  not 
specify  time  and  place  of  offence  charged. 

Held^  that  the  Court  of  Justiciary  had  no  jurisdiction,  and  that  the 
Court  of  Exchequer  was  the  proper  Court  of  Review. 

On  the  25th  of  October  1867,  there  was  presented  to    ^o  87. 
one  of  the  Justices  of  Peace  for  the  county  of  Kincar- 1.  Lindaay. 
dine,  an  information  under  the  16th  and  17th  Vict.  cap.  ^^^^^Y** 
107,  section  247.     (Customs  Consolidation  Act,  1868)     iggs. ' 
at  the  instance  of  the  respondent,  collector  of  customs  at  suspeMion. 
Montrose,  against  the  suspender,  a  fisherman  at  Johns- 
haven,  in  the  following  terms — 
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No.  87.  Be  it  remembered  that  Henry  Lindsay,  an  officer  of  customs  under 
V.  Lhidsay.  ^^®  direction  of  the  Commissioners  of  Customs,  informs  me,  James 
HighCourty  C!hristian,  Ssquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and 

Not.  13     for  the  county  of  Kincardine — That  John  Alexander  obstructed  one 

1867         "^ 

'      William  Finnigan,  employed  for  the  prevention  of  smuggling,  contrary 


uspenaion  ^  g^^ion  247  of  *  The  Customs  Consolidation  Act,  1853,'  whereby 
the  said  John  Alexander  has  become  liable  to  be  imprisoned  as  is 
therein  directed.' 

Upon  this  information  a  summons  containing  a  war- 
rant of  citation  in  the  form  prescribed  by  the  statute 
was  issued,  and  the  suspender  cited.  He  compeared  on 
the  29th  of  October  1867,  the  day  fixed  for  his  com- 
pearance, and,  after  trial,  was  convicted,  and  a  sentence 
containing  a  warrant  of  imprisonment  adjudging  him  to 
be  imprisoned  for  six  months  with  hard  labour,  was 
pronounced. 

The  conviction  bears  that  he  having  been  this  day 
(Oct.  29,  1867)  duly  convicted  before  three  of  Her 
Majesty's  Justices  of  the  Peace  for  the  county  of  Kin- 
cardine, upon  the  information  of  Henry  Lindsay,  an 
officer  of  customs  under  the  direction  of  the  Commis- 
sioners of  Customs,  of  having,  within  three  years  now 
last  to  wit,  upon  the  12th  day  of  October  instant,  ob- 
structed one  William  Finnigan,  employed  for  the  pre- 
vention of  smuggling,  contrary  to  section  247  of  the 
*  Customs  Consolidation  Act,  1853.'  Then  followed  a 
warrant  of  commitment  for  the  period  of  six  months 
with  hard  labour. 

The  suspender  being  incarcerated  on  this  warrant, 
presented  a  bill  of  suspension  and  liberation  to  the  High 
Court  of  Justiciary. 

It  was  admitted  that  the  information  was  conform  to 
the  form  22  schedule  B  annexed  to  the  Act,  as  the  form 
applicable  to  the  ofience  set  forth  in  section  247.  And 
the  warrant  of  commitment  was  also  admittedly  conform 
to  the  schedule  provided  in  the  statute  for  cases  where 
imprisonment  with  hard  labour  was  awarded. 

It  was  objected  that  the  information  or  complant  is 
null,  as  it  contained  no  mention  of  the  place  where,  or 
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the  time  when,  the  alleged  offence  was  committed,  and   ^o*  ^7. 
that  the  conviction  thereon  ought  therefore  to  be  sus- ».  Lindsay 
pended,  and  the  suspender  be  set  at  liberty.  HighCoupt 

Fraser  and  Burnet  for  the  suspender. — The  infer-     isey. ' 
mation  or  complaint  specifies  neither  the  time  nor  the  Suspension. 
place  of  the  commission  of  the  offence.      These  are 
essential  parts  of  every  criminal  charge.     In  this  case 
the  time  might  be  any  time  within  three  years,  for 
under  the  statute  libelled  on,  prosecutions  for  offences 
therein  may  be  prosecuted  any  time  within  that  period 
from  the  date  of  their  commission.     By  this  omission 
the  suspender  has  been  excluded  from  the  defence  of  an 
alibi  competent  to  him.     Although  by  the  Customs  Act 
founded  on  a  short  form  of  stating  the  offence  is  pro- 
vided, the  necessity  for  stating  time  and  place  is  nowhere 
in  the  Act  dispensed  with.     To  make  it  legal  to  leave 
out  these  essentials  would  require  special  enactment, 
Hamil's  Laws  of  the  Customs  (1854),  p.  239;  Bateman's 
Excise  Laws  (1843),  p.  59,  Note. — Boyd's  Justice  of  the 
Peace  (1787),  vol.  ii.,  p.  1000.     The  objection  that  this 
Court  has  no  jurisdiction  is  unfounded.  The  Justices  have 
convicted  the  suspender  upon  an  information  or  com- 
plaint that  was  not  merely  irrelevant,  but  was  null,  see- 
ing that  it  wanted  altogether  the  essentials  of  time  and 
place.    The  case  was  therefore  to  be  received  as  if  there 
had  been  no  complaint  at  all.   Law  v.  Steel,  High  Court, 
July  21,  1846,  Arkley,  p.  109.     The  Justices  acted  be- 
yond their  jurisdiction.     In  such  a  case  as  this,  the 
Court  of  Justiciary  has  power  to  give  redress  in  virtue 
of  the  inherent  power  it  possesses  to  protect  the  liberty 
of  the  subject  against  the  illegal  and  oppressive  proce- 
dure of  all  inferior  criminal  courts,     Hume  on  Crimes, 
vol.  ii.,  p.  38 ;  Young  v.  Townshend,  High  Coiurt,  Nov.  24, 
1856,  Irvine,  vol.  ii.,  p.  525;   Yeaman  v.   I'od,  High 
Court,  July  11,  1836,  Swinton,  vol.  i.,  p.  247;  M' Lough- 
lin  V.  Evans,  Feb.  18,  1859,  21  D,  532,  McQueen's  Ap- 
peal Cases,  vol.  iv.  p.  89. 

But  this  Court  is  also  entitled  to  review  the  sentence 
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Aie^nder  complained  against.     Although   the   provisions  of  the 
fuLindaay.  Customs  ConsoUdation  Act  and  the  Court  of  Exchequer 

^ifo^y^iY*'  ^^*'  *^^  ^^^^  ^^^  2^'^  ^^°*'  ^P-  ^^»  ^^^  ^*  competent 
^867.     to  appeal  to  the  Court  of  Exchequer,  these  Acts  nowhere 

Suspennoii.  excludc  the  jurisdiction  of  this  Court,  which  has  power 
to  review  the  sentences  of  all  inferior  courts  in  criminal 
matters,  unless  that  power  is  expressly  excluded  as  it  was 
in  the  statute  founded  on  in  McLaughlin  v.  Evans  above 
referred  to. 

The  Lord  Advocate,  the  SoLicrroR-GENERAL,  and 
MuiRHEAD,  for  the  respondent.  This  is  a  statutory 
offence,  and  the  procedure  is  entirely  statutory.  The 
information  is  admitted  to  be  in  the  form  No.  22  sche* 
dule  B  annexed  to  the  Customs  Consolidation  Act.  The 
legislature  has  ordained  that  there  shall  be  no  fuller 
specification  than  is  given  here.  The  warrant  of  com- 
mitment is  also  literatim  conform  to  the  form  in  the 
schedule,  and  it  sets  forth  the  offence  as  having  been 
committed  'within  three  years  now  last  past,  to  wit, 
•  on  the  12th  day  of  October  instant '  (1867).  The  Act 
also  provides  that  the  case  shall  be  brought  before  the 
Justices.  Theilr  jurisdiction  cannot  be  disputed,  and  the 
warrant  of  conunitment  is  also  perfectly  regular.  There 
cannot  therefore  be  said  to  be  any  nullity  in  the  proce- 
dure. 

But  this  Court  has  no  jurisdiction  here.  By  sections 
290  and  291  of  the  Customs  Consolidation  Act,  provi- 
sion is  made  for  review  by  means  of  writs  of  Certiorari 
and  Habeas  Corptcs,  writs  unknown  in  this  country  in 
any  but  the  Court  of  Exchequer ;  and  it  is  provided  by 
the  19th  and  20th  Vict.  cap.  56,  the  Court  of  Ex- 
chequer Act,  1856,  section  17  and  schedule  F,  that  in 
all  cases  where  a  writ  of  certiorari  or  habeas  might  have 
issued  at  the  date  of  that  Act  from  the  Court  of  Exchequer, 
it  shall  be  competent  to  bring  up  the  proceedings  to  the 
like  effect  to  the  Court  of  Exchequer  by  a  Note  of  Ap- 
peal in  the  form  of  schedule  F  in  lieu  of  these  writs,  and 
this  provision  is  declared  by  the  schedule  to  apply  to  the 
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customs  branch  of  the  revenue.  This  Court,  therefore,  ^,^^;^j[;, 
cannot  interfere  with  this  provision,  and  has  no  power  >-  Lindsay. 
of  review- in  such  cases.^  "jfoy^Ts'** 

1867. ' 

»HIGH  COURT.  Sii^iii^n. 

Present, 

The  Lord  JusTicB*GBiiBftAL  Botlb,  The  Lord  Justjcb-Clbrk  Hofb,  and  the 

Lords  Comhibsioiibrs  of  JuariciART. 

WiLBBLMUS  Sort,  Su^ender. 

AGAINST 

Gborob  Homb  Wilcox,  Respondent — Jkat  and  Mac/arlan4, 

The  suspender,  Soky,  a  seaman  on  board  the  cutter  ^  Comet '  of     Soky  v 
Flashing,  was  presented  upon  3d  May  1849  before  three  of  the  Jus- 


tices of  the  Peace  for  the  city  of  Edinburgh  and  liberties  thereof,  as  H|ghCourt, 
having  been  detained  on  the  day  previous  by  an  officer  of  customs,  1349, ' 
and  there  was  exhibited  against  him  an  information  at  the  instance  of  gJ^IZ^^^ 
the  respondent,  an  officer  of  customs  directed  by  the  Commissioners  of 
Her  Majesty's  Customs  to  prefer  the  same  for  a  contravention  of  8th 
and  9th  Vict.  cap.  87,  an  Act  for  the  preventi6n  of  smuggling  (1845), 
and  after  trial  the  suspender  was,  of  the  same  date  (8d  May  1849), 
eonvicted  of  having,  as  the  information  bore,  been  within  six  months 
then  last  past,  that  is  to  say,  on  27th  April  1 849,  at  the  parish  of 
North  Leith  and  county  of  Edinburgh,  found  on  board  a  certain  vessel 
then  and  there  liable  to  forfeiture  under  the  provisions  of  the  above- 
mentioned  Act  for  the  prevention  of  smuggling,  for  being  on  the  27th 
day  of  April  1849  found  within  the  port  of  Leith,  being  a  port  of  the 
United  Kingdom,  not  being  driven  there  by  stress  of  weather  or  un- 
avoidable accident,  the  said  vessel  then  and  there  having  on  board, 
and  whilst  the  suspender  was  on  board  thereof,  and  within  the  said 
port,  divers  pounds  of  tobacco,  to  wit  1468  pounds  weight  of  tobacco 
stalks  stripped  from  the  leaf,  contrary  to  said  statute. 

The  Justices  adjudged  him  accordingly  to  have  forfeited  the  sum  of 
£100,  and  on  his  failure  to  pay  the  same  he  was  incarcerated. 

He  thereupon  presented  to  the  Court  of  Justiciary  a  Bill  of  Suspen- 
sion and  Liberation,  in  which  various  objections  were  stated  on  his 
behalf  to  the  jurisdiction  of  the  Justices,  and  to  the  procedure  before 
them.  To  this  bill  the  respondent  Wilcox  objected  that  there  is  no 
jurisdiction  in  the  Court  of  Justiciary  entitling  them  to  entertain  this 
bill.  The  case  is  an  Exchequer  case,  and  if  reviewable  at  all,  is  com- 
petent in  the  Court  of  Exchequer  alone,  and  reference  was  made  to  6th 
Ann,  c.  26,  particularly  sections  15th  and  16th,  and  8th  and  9th  Vict* 
cap.  87|  sections  101,  102,  and  108.  The  Court,  on  2d  June  1849, 
refused  the  bill  as  incompetent,  with  expenses. 

8.  &  P.  S.  Bbvbridoe— W.  H.  Sands,  Agents. 
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Aie^L  I^  *^®  ^^^  oiSoky  V.  Wilcojc,  June  2,  1849,  (not  re- 
r,  Lindsay,  ported,  scc  above)  a  bill  of  suspension  and  liberation  was 
^ffo^T^s^'  presented  to  this  Court  by  a  person  convicted  and  im- 
1867. '  prisoned  under  8th  and  9th  Vict.  cap.  87,  *  An  Act  for 
suspenBion  *  the  Prevention  of  Smuggling,'  sections  101  and  102  of 
which  are  exactly  in  the  same  terms  as  sections  290  and 
291  in  the  Customs  Consolidation  Act ;  and  there  it  was 
held  that  this  Court  had  no  jurisdiction,  and  the  bill  was 
dismissed  :  the  Court  being  unanimously  of  opinion  that 
the  Court  of  Exchequer  alone  could  take  cognizance  of 
the  case.  And  the  case  of  Conway  v.  Lindsay  decided 
in  1851  (not  reported)  was  decided  by  the  Second  Division 
on  the  strength  of  Soky's  case.  And  reference  was  also 
made  to  27th  and  28th  Vict.  cap.  63 ;  The  Summary  Pro- 
cedure (Scotland)  Act,  1864,  section  25 ;  Brought.  Stewart, 
December  20,  1850, 13  D,  408 ;  Young  v.  Townshend, 
High  Court,  November  24, 1856;  Irvine,  vol.  ii.,  p.  625. 
Lord  Cowan  —This  is  a  suspension  of  a  decree  pro- 
nounced by  Justices  of  the  Peace  in  a  process  brought 
under  the  16th  and  17th  Vict.  c.  107,  the  Customs  Con- 
solidation Act  1853,  section  247.  The  information  sets 
forth  that  the  suspender  had  *  obstructed '  one  William 
Finnigan  employed  for  the  prevention  of  smuggling,  con- 
trary to  the  provisions  of  that  section ;  and  after  due 
trial  of  the  matter  of  complaint,  the  complainer  was 
found  guilty,  and  adjudged  to  be  imprisoned  in  the  pri- 
son of  Stonehaven,  there  to  be  kept  to  hard  labour  for 
the  period  of  six  calendar  months.  There  are  schedules 
appended  to  the  Act  providing  different  forms  to  be  fol- 
lowed in  the  different  cases  provided  for  in  the  Act ;  and 
it  cannot  be  doubted  that  the  form  of  the  information 
adopted  here  is  in  strict  conformity  with  the  schedule. 
Further,  it  is  certain  that  the  warrant  of  imprisonment 
is  in  ipsissimis  verbis  of  the  schedule  given  in  the 
statute  for  a  warrant  of  imprisonment  in  such  a  case. 
All  this  notwithstanding,  the  present  application  for 
suspension  and  liberation  has  been  presented  to  this 
Court  to  have  the  whole  proceedings  quashed  on  the 
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ground  that^  be  it  that  the  information  and  warrant  ^,^^^j;, 
are  conform  to  the  schedule^  the  information  is  objec-  «•  i^^y. 
tionable  at  common  law,  inasmuch  as  it  ought  to  have  ^^ot^^s?' 
contained  a  specification  of  the  time  when,  and  place     ^^^^' 
where  the  alleged  offence  was  committed.    No  other  ®"^^®^^' 
ground  of  suspension  is  alleged.    The  jurisdiction  of  the 
justices  is  not  disputed.     A  power  of  review  on  the 
merits  in  this  Court  is  not  alleged.     But  it  is  contended 
that  because  of  this  aU^ed  defect  in  the  information, 
the  whole  proceedings  should  be  quashed  as  illegal. 

Had  this  been  a  complaint  at  common  law  for  a 
criminal  offence,  I  would  have  been  with  the  suspender 
in  his  contention.  But  no  such  case  is  before  us.  The 
information  is  for  an  offence  under  a  Statute  which  pre- 
scribes the  forms  to  be  followed  in  its  prosecution,  and 
the  Court  before  which  it  is  to  be  brought ;  and  these 
provisions  of  the  Statute  have  regularly  been  followed. 
This  being  so,  I  cannot  see  any  ground  on  which  this 
Court  can  interfere  to  set  aside  the  procedure  so  taken 
and  carried  out.  Disconformity  to  the  procedure 
followed  in  this,  a  different  Court,  before  whom  it  is 
not  provided  by  the  Statute  that  cases  of  this  descrip- 
tion shall  be  brought,  either  originally  or  for  review,  is 
no  ground  for  our  interference.  The  Justices  had  juris- 
diction, and  the  Exchequer  Court  alone  had  power  to 
review  the  case  on  its  merits.  Any  objections  to  the 
information  could  alone  be  competently  stated  in  that 
Court ;  and  we  have  no  jurisdiction  at  common  law  to 
justify  our  interference  in  such  circumstances.  I  adhere 
to  the  views  expressed  by  me  in  the  case  of  Young  v. 
Townshend,  quoted  in  the  argument,  and  in  which  Lord 
Handyside  concurred.  Essential  radical  defects  in  the 
procedure  which  has  led  to  the  incarceration  of  any  of 
the  lieges,  or  alleged  want  of  jurisdiction  in  the  Court 
by  which  the  warrant  has  been  issued,  might  have  en- 
titled the  supreme  tribunal  to  entertain  an  application 
for  liberation.  Such  power  this  Court  undoubtedly 
possesses.     But  on  such  grounds  as  are  stated  in  this 

VOL,  V.  2  I 


498  CASKS  BEFORB  THE  HIGH  COURT 

Alexander  suspension,  we  havG  at  common  law  no  jurisdiction  to  set 
«,  Lipdaay.  asidc  this  procedurc,  and  none  by  way  of  appeal^  either 

"ifo'l^iT*'  ^^  ^^^  relevancy  or  on  the  merits. 
^867'         LoHD   Neaves. — I  concur.      If  an  application  were 

Suspension  ma^e  to  this  Court  stating  that  one  of  the  lieges  had 
been  imprisoned  under  proceedings  funditus  null  and 
void.  I  reserve  my  opinion  as  to  our  right  to  interfere 
in  such  a  case.  But  with  such  a  case  we  have  not  now 
to  deal.  To  the  jurisdiction  of  the  Justices  who  issued 
the  warrant  here  sought  to  be  suspended,  there  has  been 
no  objection  taken.  The  objection  urged  is  that  the 
information  upon  which  the  warrant  proceeded  is  not 
specific  enough.  That,  however,  was  a  mere  objection 
to  the  relevancy  of  the  complaint  and  does  not  go  to 
the  jurisdiction  of  the  judge.  It  appears  to  me  that 
unless  we  are  of  opinion  that  the  Justices  have  com- 
mitted an  excess  of  power  in  proceeding  on  an  informa- 
tion framed  as  this  is,  we  cannot  interfere.  On  turning 
to  the  Statute,  however,  we  find  that  certain  of  the 
common  law  essentials  of  an  indictment  have  been  dis- 
pensed with,  and  that  the  information  objected  to  is  in 
the  form  prescribed.  I  concur  therefore  in  holding  that 
we  cannot  interfere. 
The  Lord  Justice- Clerk  concurred. 

The  bill  was  refussd  as  incompetent,  and  the  com- 
plainers  were  found  liable  in  expenses. 

J.  Tbombon,  S.S.C.— W.  H.  S^m,  WJS.— Agents, 
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Present, 

The   Lord  Jubtice-Obnbral, 

The  Lord  Justice-Clerk, 

Lords  Cuwan,  Dbas,  Ardmillan,  Neaves,  and  Jerviswoode.  ise^^**' 

WiLLTAM  Andrrson,  Apellant. — ScoU. 

against 
John  Anderson,  Respondent. — Shand. 

Appeal — Salmon  Fisbinqs — Fishing  with  Rod  and  Line — 7tb  and 
8th  Vict.  c.  95 — Public  Tidal  Riter — Regaua — Right  op  the 
Public.  A  member  of  the  public  found  to  have  been  rightly  con- 
victed of  a  contravention  of  7  th  and  8th  Vict.  c.  95,  sect  1,  who 
as  such  and  without  legal  right  and  permission  from  the  proprietor 
of  the  Salmon  Fishery,  fished  for  Salmon  with  rod  and  line  in  that 
portion  of  a  public  tidal  river,  over  which  the  respondent  as  vassal 
held  a  grant  of  Salmon  Fishings  from  the  Crown. 

This  was  an  appeal  at  the  instance  of  William  Ander-    ^o.  88. 
son,  Grocer,  in  Causewayhead,  in  the  parish  of  Logie,       «. 
Clackmannanshire,  to  the  Circuit  Court  held  at  Stirling,       ^"^°' 
in  September  1867,  and  was  certified  by  Lord  Cowan,  i?o^]*' 

on  account  of  the  general  importance  of  the  question ^^^^'  . 

raised.  ''^^''' 

A  complaint  at  the  instance  of  John  Anderson,  the 
respondent,  a  fishmonger,  residing  at  Trinity,  near  Edin- 
burgh, was  presented  to  the  Sheriff  of  Clackmannanshire, 
upon  13th  June  1867,  charging  the  appellant  with  an 
offence  within  the  meaning  of  the  1st  section  of  the  Act 
of  Parliament  7th  and  8th  Vict.  c.  95,  entituled  an  Act 
to  amend  an  Act  of  the  9th  year  of  the  reign  of  King 
George  the  IV.,  for  the  Preservation  of  the  Salmon 
Fisheries  in  Scotland — 

In  so  par  as,  he  did  unlawfully  in  contravention  of  said  section  of 
said  Act,  on  the  30th  day  of  May  last  (1^67),  with  a  rod  and  lia^T*  ' 

fish  for  or  attempt  to  take  Salmon  in  or  from  the  river  Forth,  at  or  ^ 

near  that  part  thereof,  commonly  called  and  known  as  the  Sheriffmuir 
Lands  Ford  or  the  Causewayhead  Ford,  being  within  the  foresaid 
parish  (of  Logie)  and  county,  the  said  Appellant  not  having  a  legal 
right  or  permiasion  from  the  proprietor  of  the  Salmon  Fishing  in  said 
part  of  said  river  so  to  do. 
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AldeSin      ^^  *^®  *"*^  ^f  *^®  ^^^  ^^^^^  '^^^^  Sheriff,  on  3d  July 
»•       1867,  a  charter  from  the  Crown  contaming  a  grant  of 

High  Court.  Salmon  Fishings  over  the  part  of  the  river  Forth  libel- 
^1867*'  ^^  ^^  ^^  *^^  complaint,  in  favour  of  the  Respondent, 
^^^  John  Anderson,  was  produced  by  him  ;  and  the  Sheriff- 
Substitute  after  hearing  evidence  for  both  parties,  con- 
victed the  Appellant  of  the  offence  charged  and  fined 
him  Ten  Shillings  and  expenses,  with  imprisonment 
in  default  of  pajrment  or  recovery. 

Against  this  conviction  the  Appellant  brought  the 
present  appeal,  and  pleaded,  (1.)  That  he  had  a  l^al 
right  to  fish  for  salmon  at  the  time  and  place  and  in  the 
manner  mentioned  in  the  complaint ;  (2.)  That  any 
grant  of  fishings  by  the  Crown  to  the  Respondent  or  the 
parties  from  whom  he  holds  his  right  includes  a  right 
to  fish  only  by  net  and  coble  or  otherways  than  by  rod 
and  line. 

Scott,  for  the  appellant,  contended  that  the  appellant 
and  any  member  of  the  public  is  entitled  to  fish  for 
salmon  with  rod  and  line  in  a  public  tidal  river,  that 
is,  a  river  public  in  the  sense  of  being  public  for  navi- 
gation, and  within  the  fishing  ground  of  a  crown  vassal 
having  a  grant  of  salmon  fishings.  These  being  the 
facts  involved  in  this  case.  The  statute  libelled  on  did 
not  affect  this  right,  as  it  contained  a  reseF^ration  in 
fikvour  of  those  who  have  a  'legal  right'  to  fish  for 
salmon.  The  question,  therefore,  depended  on  common 
law.  Salmon  fishings,  like  roads  and  rivers,  are  vested 
in  the  Crown  for  the  purpose  of  preserving  navigation 
and  fishing,  and  for  the  benefit  of  the  public,  and  not 
as  a  patrimonial  right.  It  has  never  been  decided  that 
fishing  for  salmon  with  rod  and  line,  particularly  in 
a  public  tidal  river,  is  i?iter  regalia,  the  authorities 
rather  show  that  it  is  not,  and  it  wa^  maintained  that 
it  is  not.  The  case  of  Sutherland  v.  Moss,  June  11th, 
1836, 14  S.  960,  showed  that  a  clause  cum  ptscaHanibus, 
followed  by  possession  by  rod  and  line,  was  not  sufficient 
to  instruct  a  crown  grant  of  salmon  fishings.    The  in* 
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ference  from  that  case  was  that  rod-fishing  was  not  the  ^^^eSon 
exclusive  right  of  a  Crown  grantee,  otherwise  the  exercise      *• 
of  that  rightwouldhave  been  sufficient  to  have  instructed  HihCoiirt 
a  CSrown  grant.  It  cannot  be  said^  therefore,  that  a  right  to   Nov.  25, 
fish  in  a  public  tidal  river  can  be  exclusively  conveyed  — — — 
by  a  grant  such  as  is  here  produced  by  the  respondent. 
Cfut/irie  V.  Dunbar,  27th  June  1855,  17  D,  1002.    The 
authorities  make  a  distinction  betwixt  fishing  for  salmon 
with  the  rod  and  a  right  of  fishing  with  net  and  coble. 
Bell's  Principles,  sections  671,  1120,  1121 ;  Paterson 
on  the  Fishery  Laws  of  the  United  Kingdom,  p.  14. 
It  is  the  latter  right  that  is  conferred  by  such  a  grant 
as  is  here  produced — ^which  does  not  include  the  ex- 
clusive right  to  fish  for  salmon  with  the  rod.     There 
are  cases  that  show  that  the  right  of  fishing  for  salmon 
with  the  rod  is  a  pertinent  of  the  property  on  the 
banks  of  a  river,  and  belongs  to  the  riparian  proprie- 
tors as  such.     But  the  public  have  the  same  rights  as 
regards  the  banks  of  a  public  river  as  riparian  proprietors 
have  in  the  case  of  a  private  river.     They  are  there- 
fore entitled  to  fish  for  salmon  in  the  former  with  rod 
and  line  as  members  of  the  public.   Ersk.  ii.  1-6  ;  Bank- 
ton's  Inst.  i.  3, 4  ;  Ross's  Bell's  Diet,  voce  Salmon  Fishery, 
Leslie  v.  At/ton,  2»th  June  1593,  M.  14249  ;  Boucher 
V.  Crawford,  30th  Nov.  1814,  F.C. 

The  Lord  Justtce-Clerk. — ^It  appears  to  me  that  the 
authority  of  the  case  of  the  Duke  of  Sutherland  v.  Hoss 
quoted  to  us,  affords  in  itself  a  sufficient  answer  to  the 
contention  of  the  appellant.  There  are  two  proposi- 
tions maintained  on  his  behalf.  One,  That  riparian 
proprietors  may  exercise  the  right  of  salmon  fiishing 
with  rod  and  line  in  virtue  of  their  proprietorship. 
And  a  second  to  the  effect  that  any  member  of  the  public 
may  fish  for  salmon  with  rod  and  line  in  a  public  river 
where  the  tide  ebbs  and  flows.  Now,  in  the  case  of  the 
Duke  of  Sutherland  v.  Hoss,  the  question  arose  thus : 
The  Duke  had  an  express  right  of  salmon  fishing  from 
the  Crown  in  the  river  Shinn ;  and  Ross,  a  riparian 
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No.  88.    owner,  had,  as  such,  a  right  of  fishing  for  trouts.     Ross 

Anderson  .  . 

V.       had   a  grant  of  his   lands  cum  piscationVms ^   and  he 

Hi  h  Court  P^^^d^d*  ^^'^^  ^'^^i  '^^^  ^  right  of  salmon  fishing  with 
Nov.  25,  rod  and  line  was  not  inter  regalia,  but  competent  to 

— — Y  every  riparian  proprietor.     He  pleaded  separately  that 
a  right  of  salmon  fishing  by  the  rod  was  a  right  which, 
if  it  did  not  belong  to  a  riparian  proprietor  as  such, 
might  be  acquired  either  by  grant  or  by  a  clause  cum 
p location  id  us,  followed  by   possession  of  that  kind  of 
fishing,  especially  where,  from  the  nature  of  the  river, 
salmon  fishing  could  not  be  practised  in  any  other  way. 
I  do  not  observe  that  any  consideration  was  given  to 
the  plea  that  every  riparian  proprietor  had  a  right  to 
take  salmon  with  a  rod  and  line,  and   it   was  found 
that   possession   by   rod   and   line   fishing    could    not 
expand  his  right  to  trout  fishing  into  a  right  to  fish  for 
salmon  in  that  or  any  other  manner.   Mr.  Ross  was  found 
entitled  to  fish  for  trout,  which  implies  an  exclusion  of 
the  right  to  take  salmon.     I  have  no  doubt  that  the 
higher  and  more  extensive  right  of  fishing  salmon  with 
net  and  coble  includes  the  lesser  right  of  fishing  with 
the  rod,  and  if  a  riparian  proprietor,  in  a  river  not 
navigable^  fished  for  salmon  ^ith  a  rod,  he  would  be 
liable  to  be  interdicted  by  the  proprietor  of  the  salmon 
fishing.     He  cannot,  without  some  title,  interfere  with 
the  right  of  salmon  fishing  which  exists  in  another 
person.     Accordingly,  the  result  in  that  case  was  that 
Ross's  claim^  in  so  far  as  salmon  fishing  was  contended 
for^  was  negatived.     Acts  of  rod  fishings  or  even  the 
use  of  a  hand  net  were  not  held  to  be  of  such  a  nature 
as  necessarily  imported  an  assertion  of  title ;  such  acts 
are  naturally  allowed  to  be  done  from  motives  of  good 
neighbourhood.  They  do  not  so  distinctly  assert  a  right 
of  property  as  necessarily  to  call  for  interference  on  the 
part  of  the  proprietor  of  the  salmon  fishing  in  order  to 
assert  his  right.     The  result  was  that  Mr.  Ross  was  held 
to  have  no  right  to  fish  for  salmon  on  the  Shinn,  even 
to  the  extent  contended  for  ;  and  the  title  of  the  Duke 


1867. 


Appeal. 
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of  Sutherlnnd  was  upheld  as  sufficient  to  prevent  Roes  ^^;2wii 
acquiring  any  right  of  salmon  fishing  by  means  of  fish-       *« 
ingbytherod.  hi£^. 

In  the  present  case  a  special  grant  of  salmon  fishing   ^f  J;^^* 
from  the  Crown  at  this  particular  part  of  the  river  in  - 
question  is  produced.     The  appellant^  as  a  member  of 
the  public,  and  as  such  in  virtue  of  an  alleged  public 
right,  is  competing  with  the  proprietor  holding  this 
grant.     The  proprietor  gives  no  right  or  permission, 
but  the  appellant  proceeds  to  fish,  and  on  the  fishing 
ground  embraced  in  the  respondent's  grant.     And  he 
maintains  that  he  has  a  right  to  do  so.     If  the  salmon 
fishings  are  the  subject  of  a  grant,  he  can  no  more 
legally  interfere  by  fishing  with  rod  and  line  within  the 
lands  of  the  grant  than  Mr.  Boss  could  do.     The  latter 
had  a  right  to  be  on  the  river  or  its  banks  as  proprietor 
of  the  lands,  as  the  appellant  may  be  assumed  to  have 
to  be  on  the  banks  of  the  public  river.    The  same  prin- 
ciple that  the  Crown  grant  shall  not  be  interfered  with 
must  govern.     The  terms  of  the  statute  7th  and  8th 
Vict.  c.  95,  founded  on  in  this  complaint,  in  themselves 
seem  to  exclude  the  raising  of  such  a  question  as  this. 
The  public  have  no  right  at  common  law  to  fish  for 
salmon  in  a  tidal  river.    The  right  is  in  the  Crown.    It 
is  not  like  the  right  to  white  fishings  held  by  the  Crown 
for  the  public  benefit  of  the  lieges,  but  is  a  right  patri- 
monial, and  may  be  communicated  by  grant  to  any 
member  of  the  public.     In  this  case  the  allegations 
made  in  compliance  with  the  statute  in  the  complaint 
have  all  been  verified.    There  is  a  grant  from  the  Crowjn 
wliich  has  the  right  and  the  power  of  conveying  it. 
The  appellant  has  fished  without  permission  or  authority 
of  the  proprietor  of  the  fishing  in  a  tidal  river.     If  a 
member  of  the  public  fish  for  salmon  within  a  tidal 
stream,  he  is  as  much  within  the  statute  as  when  he 
fishes  in  any  other  river  or  stream  without  authority. 
The  Act  provides  that '  if  any  person,  not  having  a  legal 
'  right  or  permission  from  the  proprietor  of  the  salmon 
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iUdmui  '  fis^^^y*  shall,  from  and  after  the  passing  of  this  Act, 
«•      '  wilfully  take  fish  for  or  attempt  to  take,  or  aid  or 

AnderBon. 


Appeal. 


^  assist  in  taking,  fishing  for,  or  attempting  to  take,  in 
Not.  25,  '  or  from  any  nver,  stream,  lake,  water,  estuary,  firth, 
-  *  sea,  loch,  creek,  bay,  or  shore  of  the  sea,  or  in  or  upon 
'  any  part  of  the  sea,  within  one  mile  of  low  water  mark 
'  in  Scotland,  any  salmon,  grilse,  sea  trout,  whitling,  or 
'  other  fish  of  the  salmon  kind,  such  person  shall  forfeit 
'  and  pay,'  &c.,  here  a  penalty  is  set  forth.  Thus  the 
Act  provides  that  a  penalty  shall  be  paid  by  any  person 
who  fishes  without  a  legal  right  or  permission  firom  the 
proprietor  of  the  fishery  in  any  river,  streua,  or  efftuary. 
That  implies  that  such  a  legal  right  may  be  given  and 
a  grant  made,  and  the  absence  of  authority  from  the 
grantee,  coupled  with  the  act  of  fishing,  is  made  to  in- 
volve a  penalty.  Although  the  question  is  a  general 
one,  and  important  in  that  view,  I  don't  think  that  it 
is  attended  with  any  difficulty. 

Lord  Cowan. — I  am  of  the  same  opinion.  The 
penalty  here  was  lawfully  enforced  under  the  statute, 
which  provides  that  any  person  who,  after  the  passing 
of  the  Act,  shall  fish  for  salmon  in  a  stream  or  river  such 
as  we  are  here  dealing  with,  without  a  l^al  right  or 
permission  from  the  proprietor  of  the  salmon- fishery, 
shall  be  liable  in  certain  forfeitures.  That  being  so,  I 
cannot  hold  that,  in  terms  of  this  statute,  every  member 
of  the  public  has  a  legal  ri^t  to  fish  for  salmon  in  a 
tidal  river  with  rod  and  line,  and  upon  a  part  of  that 
river  over  which  a  legal  right  of  fishing  for  salmon  exists 
in  the  person  of  another.  There  has  not  been  instructed 
any  legal  right  to  fish,  and  there  was  n0  permission 
from  the  owner  of  the  fishery.  To  hold  that  rod  and 
line  fishing  may  be  lawfully  used  by  any  one  would  de- 
stroy the  whole  salmon-fishings  throughout  the  country. 
I  observe  that  rod  and  line  are  not  mentioned  among 
the  forfeitures  of  tackle  and  others  included  in  the  Act, 
for  the  Act  merely  says  that  every  boat,  boat  tackle, 
net,  01  other  engine,  shall  be  forfeited  ;  but  I  think  that 
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is  immaterial.    The  other  words  suflHiciently  point  at  ^ndi^n 
and  include  fishing  by  this  particular  kind  of  tackle.        Ande»on 

LoBD  Deas. — I  concur,  and  have  only  to  add  that,  in  HighCaurt, 
disposing  of  this  case,  I  do  not  think  it  necessary  to  de-     jgg^' 
dde  how  the  abstract  question  of  right  to  fish  for  salmon   AppeaL 
with  rod  and  line  in  tidal  rivers  might  have  stood  had 
there  been  no  Act  of  Parliament  on  the  subject.    For 
I  think  the  statute  proceeds  upon  the  footing  and  as- 
sumption that  no  person  shaU  be  entitled  so  to  fish  with- 
out leave  from  the  proprietor  of  the  fishery. 

If  the  statute  could  be  held  to  recognise  a  l^al  right 
in  every  person  in  the  kingdom  to  fish  for  salmon  with 
rod  and  line  in  tidal  rivers,  the  enactment  that  no  person 
should  be  entitled  to  do  so  would  be  contradictory  and 
absurd  ;  for  there  would,  in  that  view,  be  nobody  who 
required  such  permission.  I  think  that  would  be  an 
unreasonable  construction  of  the  statute,  and  one  which 
I  am  not  prepared  to  adopt. 

Lord  Ardmillan  concurred. 

Lord  Neaves. — ^This  statute  clearly  assumes  that  every 
one  who  has  access  to  a  river  has  not  a  legal  right  to 
fish  for  salmon.  For  I  could  not  have  here  enforced  it 
if  fishing  for  salmon  with  rod  and  line  in  a  tidal  river 
had  previously  been  the  law  of  Scotland.  The  statute 
was  not,  I  think,  intended  to  change  the  law,  and  could 
not,  as  it  is  framed,  have  that  effect.  I  rest  my  opinion 
on  this  ground,  that  the  general  right  of  salmon-fishing, 
which  is  inter  regalia,  includes  the  right  of  fishing  with 
rod  and  line,  or  any  other  legitimate  meahs  ;  and  that 
any  such  fishing  is  an  encroachment  on  the  general  right 
of  the  Crown  or  its  grantee.  If  the  law  were  otherwise, 
the  exercise  of  the  higher  right  of  fishing  with  net  and 
coble  might  often  be  utterly  defeated. 

Lord  Jerviswoode  concurred. 

Lord  Justice-General. — ^I  concur  with  your  Lord- 
ships. I  do  not  go  on  the  statutes  alone  in  deciding  this 
case,  but  also  in  the  law  to  which  they  apply.  A 
right  of  salmon  fishing  is  a  recognised  feudal  estate ; 
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Aoderron  *"^  ^^^  ™*^  wlio,  without  permission  or  other  legiil 

^''       title,  proceeds  to  interfere  with  that  estate  by  taking 

HighCourt  salmon,   in   any  way,   is  a   trespasser.      The  statute 

1867^'  under    which    this    complaint    is    brought    is    only 


Appeal. 


one  of' a  series.  The  statute  9  Geo.  IV.  c.  39,  the  Act 
for  the  preservation  of  salmon  fisheries  in  Scotland,  de- 
clares, section  3,  that  if  any  person  trespass  on  any 
ground,  enclosed  or  unenclosed,  or  in  or  upon  any  river, 
stream,  watercourse,  or  estuary,  with  intent  to  kill  sal- 
mon, grilse,  sea  trout,  or  other  fish  of  the  salmon  kind, 
such  person  shall  forfeit,  &c.,  thus  showing  that^  a  per- 
son going  for  the  purpose  merely  of  fishing  is  a  tres- 
passer. The  statute  we  are  considering  in  the  present 
case  provides  that  any  person  not  having  a  legal  right 
or  permission  from  the  proprietor  of  a  salmon  fishing, 
who  shall  wilfully  take,  fish  for,  or  attempt  to  take, 
&c.,  in  or  from  any  river,  &c.,  or  shore  of  the  sea,  &c., 
in  Scotland,  any  salmon  or  fish  of  the  salmon  kind,  shall 
forfeit,  &c.  The  person  to  be  found  guilty  is  a  person 
who  has  not  either  a  '  legal  right '  or  a  permission  from 
the  proprietor.  But  if  a  permission  is  in  any  case  re- 
quired, there  must  be  something,  at  least  as  good  as 
that,  to  make  out  in  a  member  of  the  public  a  '  legal 
^  right,'  which  is  nothing  else  than  a  legal  title  to  fish 
for  salmon.  It  cannot  be  contended,  therefore,  that 
any  right  exists  in  a  member  of  the  public,  as  such, 
without  any  title  whatever. 
The  Court  dismissed  the  appeal. 

HuoH  BiiLBOT,  S.S.C. — CouM  Mackkmsia,  W.S.— Agents, 


John  Ewino  Walker,  Suspender  and  Advocator.— Fotin^. — Shand. 

A0AIN8T 

John  Lang,  Respondent. — SeoU. —  Watson. 

Suspension — Jurisdiction— Competency — Glasgow    Police  Act, 
(1866) — High   Court — Circuit  Court  op  Justiciary.     BM^ 
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that  a  suftpentdon  of  a  conviction  obtained  before  the  Glasgow  Police    No.  89. 
Court,  under  the  Glasgow  Police  Act,  on  the  ground  of  miscon-  *    Lang, 
struction  of  that  Statute  by  the  Magistrate,  and  want  of  Jurisdic-  ...  .^ 
tion,  was  incompetent,  and  that  the  proper  mode  of  obtaining  review    Nov.  25, ' 
under  the  Act  was  by  appeal  to  the  Circuit  Court,  in  terms  of  sec-      ^^^^' 
tiona  131  and  132  thereof.  Suapension- 

This  was  a  bill  of  advocation  and  suspension  at  the  in- 
stance of  John  Ewing  Walker,  coach  proprietor,  Glasgow, 
for  suspension  of  two  convictions  dated  4th  July  1867,  pro- 
nounced in  the  Glasgow  Police  Court  upon  two  separate 
complaints  at  the  instance  of  the  respondent,  Procurator- 
Fiscal  of  Court,  charging  the  complainer  with  having 
contravened  the  29th  and  30th  Vict.  cap.  273,  (The 
Glasgow  Police  Act,  1866)  particularly  section  184 
thereof.  Also  for  advocation  and  suspension  of  six 
separate  complaints,  and  of  all  proceedings  taken  or  to 
he  taken  thereon  at  the  instance  of  the  respondent  as 
procurator-fiscal  foresaid,  all  of  which  charged  the  com- 
plainer with  a  similar  contravention  of  the  same  section, 
viz.,  section  184  of  the  said  Glasgow  Police  Act,  1866. 

The  following  species  facti  was  libelled  on  in  each  of 
the  complaints.  In  so  far  as  he,  the  complainer,  upon 
the  3d,  4th,  and  2&th  days  of  June  1867.  (Some  of  the 
complaints  libelling  on  the  one  and  some  on  the  other 
of  those  dates)  kept,  used,  or  let  for  hire  without  a 
license,  in  or  near  the  station  of  the  North  British  Rail- 
way Company,  North  Queen  Street,  Glasgow,  or  that  of 
the  Caledonian  Railway  Company,  Buchanan  Street, 
Glasgow,  (the  hciis  being  libelled  on  in  some  of  the  com- 
plaints as  at  the  one,  and  in  others  as  at  the  other,  of  said 
stations),  a  hackney  carriage,  (a  different  carriage  being 
libelled  on  in  each  complaint,)  under  the  charge  of  cer- 
tain drivers  named  and  designed  in  the  complaints  with- 
out a  license  for  each  carriage.  And  the  offence  was 
libelled  on  as  a  first  offence  in  each  of  the  complaints. 
The  convictions  were  in  the  following  terms — 

At  Glasgow,  the  4th  day  of  July,  1867.  In  presence  of  Robert 
Neiil,  Esq.,  one  of  the  Magistrates  of  the  City  of  Glasgow,  appeared 
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No.  89.    the  defender,  the  said  John  Ewing  Walker,  and  the  charge  having 

Lang.  *  been  read  over  to  him,  he  pleaded  not  gniltj,  and  the  Baillie  having 

HighCourt,  ^^^  ^^^  ^aid  defender  in  answer  to  said  charge,  and  the  witnesses 

Nov.  25y  adduced  having  heen  examined  on  oath  in  his  presence,  the  Baillie  on 

1 the  evidence  addaced  finds  the. charge  proven  and  convicts  the  said 

SuspMuum.  defender  of  the  offence  libelled.  In  respect  whereof  finds  the  defender 
liable  in  a  penalty  of  Ten  Shillings  and  Sixpence,  and  in  defiiolt  of 
payment,  Ac 

Then  followed  a  decerniture  for  imprisonment  for 
eight  days  unless  the  said  penalty  be  sooner  paid. 

The  case  was  first  called  before  the  High  Court  on 
15th  July  1867,  when  it  was  stated  for  the  complainer 
that  he  is  an  extensive  proprietor  of  what  are  known  in 
the  trade  as  job  carriages,  as  distinguished  from  hackney 
carriages  or  carriages  licensed  by  the  Magistrates  of 
Glasgow  in  terms  of  the  Glasgow  Police  Act,  1866. 
Prior  to  1862  the  complainer  was  entitled  to  and  did 
place  job  carriages  at  the  railway  stations  and  elsewhere 
for  hire,  for  any  period  for  which  the  parties  hiring  them 
might  require.  But  by  the  187th  and  222d  sections  of 
the  prior  Glasgow  Police  Act,  viz.,  the  Glasgow  Police 
Act,  1862,  it  was  made  illegal  for  any  person  to  keep, 
use,  or  let  for  hire  job  carriages  for  less  than  a  day, 
month,  or  other  longer  period,  unless  by  keeping  them 
unyoked  within  the  proprietor's  own  premises.  By  that 
prohibition  the  complainer  was  prevented  from  supply- 
ing parties  arriving  at  the  railway  stations  with  carriages 
not  marked  as  cabs,  viz.,  job  carriages.  He  was  also 
disabled  from  providing  a  sufficient  number  of  cabs  at 
the  railway  stations  (he  having  a  lease  of  the  exclusive 
right  to  supply  them),  without  licensing,  as  a  reserve, 
three  times  as  many  cabs  as  are  required  to  supply  the 
ordinary  demand.  That  being  thus  injured  in  his  business, 
he,  in  conjunction  with  other  jobmasters  in  Glasgow,  op- 
posed the  bill  of  the  Glasgow  Police  Act,  1866,  in  Par- 
liament, and  obtained  an  amendment  of  the  Act  by  the 
insertion  of  clause  219,  which  is  in  the  following  terms  :-^ 
'  Nothing  in  this  Act  contained  shall  prevent  any  car- 
'  riage  proprietor  from  having  one  or  more  job  carriages, 
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'  not  being  licensed  carriages  at  any  railway  station  ^^H'^ 
'  within  the  city.'  Ung. 

This  clause  the  complainer  maintained  made  it  lawful  ^^^^^' 
from  the  date  when  it  came  into  operation,  viz.,  in  May  i867. ' 
1867»  for  a  jobmaster  to  have  job  carriages  standing  for  SnspenaioD. 
hire  at  all  the  railway  stations  in  Glasgow  without  a 
license,  and  in  effect  excepted  all  such  carriages  from  the 
operation  of  the  provisions  of  the  Glasgow  Police  Act, 
1866,  and  so  from  all  jurisdiction  belonging  to  the 
Magistrates  under  that  Act.  But  notwithstanding  this 
express  provision,  and  that  the  carriages  here  libelled 
on  were  all  job  carriages,  as  would  be  seen,  ex  fade  of  the 
proceedings  themselves,  the  magistrates  had  found  that 
they  were  hackney  carriages  within  the  meaning  of  the 
Act.  By  so  finding,  they,  the  magistrates,  had  extended 
their  jurisdiction  and  brought  job  carriages  under  the 
operation  of  the  Act  contrary  to  the  above  219th  section 
thereof.  That  although  review  on  the  merits  was  ex- 
cluded by  the  statute,  that  could  only  apply  where  the 
procedure  was  competently  brought  under  it.  The 
procedure  was  here,  however,  incompetent,  and  the 
Court  of  Justiciary  could  competently  interpret  the 
clause  of  the  statute,  and  enquire  whether  what  the 
magistrates  had  called  a  hackney  carriage  was  not  in 
reality  a  job  carriage,  and  so  outwith  the  statute  and  the 
jurisdiction  of  the  magistrate.  And  if  outwith  the 
statute,  they  were,  it  was  maintained,  also  outwith  all 
limitations  of  review  contained  in  any  of  its  clauses. 

To  this  it  was  replied  for  the  respondent  the  statute 
excluded  all  review  on  the  merits.  The  ma^strates  have 
found  that  the  carriages  were  hackney  carriages.  It  is, 
therefore,  incompetent  for  this  Court  to  enquire  whether 
they  were  job  carriages,  as  that  is  a  matter  of  fact.  But 
even  were  this  not  so,  and  it  were  admitted  that  the  car- 
riages here  libelled  on  were  job  carriages,  the  complaints 
and  convictions  pronounced  are  still  within  the  statute. 
Upon  a  proper  construction  of  section  219  taken  in  con- 
nection with  the  previous  section,  section  218  of  the 
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J*?;  ^^-    statute,  the  former  section,  it  will  be  seen,  does  not  make 

Walker  »•   ,  ,  , 

Lang,    it  lawful  for  job  carriages  to  stand  or  ply  for  hire  within 
"ifov^25*'*  railway  station.     That  section  does  not  mean  that 
^867.     there  are  to  be  no  licensed  or  hackney  carriages  within 
Suspension,  railway  stations.     But  it  recognises  the  only  distinction 
made  in  the  statute  between  a  job  carriage  and  a  hack- 
ney carriage  apart  from  the  license,  viz.,  that  the  hack- 
ney carriage  stands  and  plies  for  hire,  while  the  job  car- 
riage is  permitted  by  section  219  to  come  to  the  station 
already  hired.     Here  the  carriages  said  to  be  job  car- 
riages were  plying  for  hires  without  a  license,  and  were 
rightly  found  by  the  magistrates  to  be  hackney  carriages 
within  the  meaning  of  the  Act,  and  so  within  its  provi- 
sions. 

After  hearing  parties,  the  Court  ordered  the  respon- 
dent to  lodge  answers,  and  the  case,  together  with  the 
answers,  was  again  called  on  26th  November  1867. 

In  his  answers  the  respondent  now  pleaded — (1.)  The 
bill  of  advocation  and  suspension  is  incompetent;  (2.) 
Advocation  of  the  complaints  upon  which  sentence  has 
not  followed  is  incompetent,  and  is  excluded  by  the 
Glasgow  Police  Act,  1866,  and  particularly  by  sec.  131 
and  132. ;  (3.)  The  complaints,  on  which  sentence  has 
not  followed,  being  relevant,  and  having  been  brought 
before  a  magistrate  entitled  to  dispose  of  them,  the  pre- 
sent bill  or  note,  in  so  far  as  referring  thereto,  ought  to 
be  dismissed ;  (4.)  The  present  bill  or  note  ought  to  be 
refused,  in  respect  the  only  competent  mode  of  complaint 
against  the  proceedings  of  the  magistrate  is  by  appeal  to 
the  Circuit  Court  of  Justiciary ;  (6.)  The  bill  or  note 
ought  to  be  refused  in  respect  the  complainer  has  not 
stated  any  relevant  or  competent  ground  of  appeal  or 
review  under  section  132  of  the  statute,  and,  separatim, 
that  no  such  ground  of  appeal  or  review  exists ;  (6.)  Re- 
view on  the  merits  is  excluded  by  the  statute ;  but  on 
the  merits,  the  bill  or  note  of  advocation  and  suspension 
being  unfounded  in  fact  and  in  law,  the  bill  or  note 
ought  to  be  refused. 
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Young  and  Shand,  for  the  respondent.     The  question  wlSkCT' 
of  jurisdiction  or  competency  raised  in  the  pleas  stated  __i^"«' 
for  the  respondent  will  enable  the  Court  to  dispose  of  ^j|J^^- 
this  case.     The  question  raised  in  all  the  complaints     ^«c7. ' 
here  advocated  and  in  the  convictions  sought  to  be  sus-  SnspeDnoo. 
pended  is  the  same.     The  complaints  charge  a  contra- 
vention of  section  184  of  the  Glasgow  Police  Act,  1866, 
the  29th  and  30th  Vict.  c.  278,  and  the  convictions  find 
that  charge  proven,  and  convict  of  the  offence  libelled  on. 
The  complaints  are  brought,  therefore,  and  the  convic- 
tions are  obtained  under  the  authority  or  in  pursuance 
of  the  Act.     But  section  131  of  the  Act  provides  (reads, 
see  the  section  quoted  in  the  opinion  of  the  Lord  Justice- 
Clerk,  page  514).     And  the  manner  and  grounds  for  re- 
view follow  in  section  132.^ 

Now,  these  are  the  same  as  the  provisions  for  review 
that  are  contained  in  sections  30  and  31  of  7  Wm.  IV. 
and  1  Vict.  c.  41.  The  Small  Debt  Act.  The  expres- 
sion made  use  of  in  the  latter  Act  is  that  no  prosecution 
raised  or  decree  *  decided  under  the  authority  of  this  Act ' 
shall  be  subject  to  review.  Here  in  the  Glasgow  Police 
Act  it  is  said  that  no  order  or  sentence  ^  in  pursuance  of 
'  this  Act^  shall  be  subject  to  suspension,  &c.  There, 
as  here,  therefore,  the  proceedings  before  the  Inferior 
Court  are  absolutely  protected  against  review,  and  re- 
dress is  not  allowed  to  be  given  by  this  Court,  even  for 
defect  of  jurisdiction :  but  a  particular  remedy,  viz.,  ap- 


^  29th  and  30th  Vict.  c.  373,  section  132.—'  Any  person  who  feels 
'  aggrieved  by  any  order  or  sentence  of  the  magistrate  may,  within 
'  fourteen  days  afler  its  date,  appeal  to  the  Conrt  of  Justiciary  at  the 

*  next  Circuit  Court  to  be  held  at  Glasgow,  in  the  manner  and  under 
'  the  rules,  limitations,  and  conditions  contained  in  an  Act  passed  in 

*  the  twentieth  year  of  the  reign  ^of  His  Majesty  King  George  the 
'  Second,  chapter  forty- three,  '  for  taking  away  and  abolishing  herit- 
*•  able  jurisdictions  in  Scotland/  on  the  ground  of  corruption,  malice, 
'  or  oppression  on  the  part  of  the  magistrate,  wilful  deviations,  in 
'  point  of  form,  from  the  statutory  enactments,  incompetency  or  defect 
'  of  jurisdiction,  but  on  no  other  ground.' 
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wiuker '    P®^^  *^  *^®  Circuit  Court,  is  provided.     la  the  case  of 
Lang-    Chraham  v.  Mackay^  Feb.  25, 1845, 7  D  516,  a  reduction 

^if  **^^'  of  a  decree  pronounced  in  the  Small  Debt  Court  was 
1867. '  brought  in  the  Court  of  Session,  and  it  was  assumed  that 

Suspenskm.  there  had  been  no  jurisdiction  in  the  Inferior  Court,  and 
the  question  was,  whether  it  could,  in  such  circumstances, 
be  held  that  the  case  had  been  raised  under  the  authority 
of  the  Small  Debt  Act,  so  as  thereby  to  bring  it  within 
the  provisions  contained  in  that  Act,  limiting  review ;  and 
it  was  ruled,  reversing  the  judgment  of  the  Lord  Ordi- 
nary,  that  the  case  had  been  raised  under  the  authority 
of  the  Small  Debt  Act,  and  that  the  only  competent 
court  of  review  was  the  Circuit  Court  of  Justiciary. 
That  is  our  contention  here.  These  complaints  were 
brought  and  the  convictions  were  obtained  in  pursuance 
of  the  provisions  of  the  Glasgow  Police  Act,  1866;  and 
the  circuit  court  to  be  held  at  Glasgow  is  the  only  com- 
petent court  of  review  in  terms  of  sections  131  and  132 
of  the  Act.  It  is  incompetent,  therefore,  to  bring  this 
bill  before  this,  the  High  Court  of  Justiciary. 

Scott  and  Shand. — The  expressions  referred  to  in  the 
clauses  limiting  review  in  the  Small  Debt  and  in  the 
Glasgow  Police  Act,  are  not  the  same.  This  case  may 
be  brought  ostensibly  under  the  authority  of  the  latter 
Act,  and  yet  may  not  be  in  pursuance  of  its  provisions. 
The  case  of  Graham  v.  Mackay  cited,  does  not  therefore 
apply.  To  render  this  a  parallel  case,  it  would  require  to 
be  shown  that  this  was  in  pursuance  of  its  provisions. 
We  maintain  that  efiect  must  be  given  to  section  219  of 
the  Act,  and  that  the  plea  of  incompetency  cannot  be 
considered  without  taking  cognizance  of  the  &cts  in  con- 
nection with  its  provisions.  The  question,  we  contend, 
to  be  decided  is  whether  these  complaints  are  authorised 
by  the  statute.  We  miuntain  that  they  are  not,  and 
that  they  are  not  brought  in  pursuance  of  its  provisions. 
Section  219  excludes  all  job  carriages  from  the  operation 
of  the  Act.  The  carriages  libelled  on  were  job  carriages, 
and  the  magistrates,  in  deciding  that  they  were  hackney 
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carriages,  were  in  reality  deciding  a  question  of  jurisdid^  v^a^iJ^rV 
tion.     This  Court  can  interpret  the  statute  so  as  to  see    ^"'g- 
whether  the  magistrates  have  exceeded  their  jurisdiction,  ^^y^'*" 
And  to  do  so  and  to  give  effect  to  section  219,  they  must     ^867. 
enquire  whether  these  were  or  were  not  job  carriages,  Suspennon- 
otherwise  the  Court  will  be  going  against  the  provisions 
of  the  statute  itself.     This  will  not  amount  to  an  en- 
quiry into  the  facts.     No  proof  is  necessary,  as  it  suffi- 
ciently appears  ex  fade  of  the  proceedings  that  the  car- 
riages were  job  carriages  in  terms  of  the  statute.     If 
they  were  job  carriages,  the  statute  does  not  apply,  and 
this  Court  can  competently  entertain  the  present  appli- 
cation. 

The  Lord  Justice-Clerk. — In  this  case  I  am  of 
opinion  that  the  bill  of  advocation  and  suspension  is  in- 
competent. It  appears  to  me  that  we  cannot  entertain 
the  question,  because  the  provisions  of  the  statute  which 
apply  to  the  case  are  such  as  to  exclude  our  exercising 
the  power  which  we  are  asked  to  exercise  by  the  advo- 
cators and  suspenders.  The  application  is  made  under 
the  provisions  of  the  Glasgow  Police  Act  of  1866,  and 
according  to  the  form  of  the  applications  the  complaints 
are  laid  for  an  alleged  departure  from  the  provisions  of 
the  statute,  in  respect  of  the  party  having  kept,  used, 
or  let  for  hire,  in  or  near  the  stations  of  the  North  Bri- 
tbh  and  Caledonian  Railways,  hackney  carriages  without 
a  license.  So  far  as  appears  on  the  face  of  these  pro- 
ceedings, they  are  applications  for  the  enforcement  of 
the  provision  of  the  Glasgow  Police  Act  touching  car- 
riages plying  for  hire.  They  are  applications  made  un- 
der the  authority  of  that  Act  for  the  purpose  of  obtain- 
ing a  judgment  against  a  party  for  violating  its  provi- 
sions. The  question  raised  before  the  magistrate  which 
involved  a  negation  of  the  proposition  stated  in  each  of 
the  different  complaints,  namely,  that  there  was  not  a 
hackney  carriage  at  the  time  and  on  the  occasion  libelled 
plying  without  a  license  in  the  sense  of  the  statute,  is 
one  upon  which  it  was  necessary  that  ^he  magistrate 

VOL.  V.  ?.  K 
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^^  89-  should  pronounce  judgment,  and  with  reference  to  which 
Lang,     he  was  called  upon  to  exercise  his  judicial  mind.     Hav- 

HishCourt,  iQg  exercised  his  judgment  upon  that  matter,  he  came 
1B67. '  to  the  opinion  that  the  case  was  one  in  which  the 

SiupenuoD. Statute  had  been  violated;  and  having  come  to  that 
opinion  he  pronounced  the  sentences  compkuned  against 
with  a  view  to  the  enforcement  of  the  penalties  provided 
for  by  the  Act.  Now  it  appears  to  me  that  under  these 
circumstances,  there  being  a  question  brought,  as  I  hold 
it,  '  in  pursuance  of  the  Act,'  or  '  under  the  authority  of 
*  the  Act '  (which  is  the  expression  used  in  reference  to 
the  cases  which  have  been  presented  to  us),  there  has 
been  such  a  proceeding  as  comes  under  the  operation  of 
the  clauses  excluding  review,  except  where  the  direction 
contained  in  these  clauses  as  to  the  form  of  review  is 
followed.  By  the  131st  section  it  is  provided  (reads^) — 
I  cannot  hold  that  this  particular  provision  of  the  statute 
on  the  matter  of  review  can  be  affected  in  the  slightest 
degree  by  the  provision  of  the  219th  section,  which  has 
reference  to  the  prevention  of  parties  plying  for  hire  with 
particular  carriages.  The  exclusion  of  suspension,  re- 
duction, and  advocation,  or  appeal  in  cases  where  com- 
plaints have  been  made  in  pursuance  of  the  provisions  of 
the  Act  in  section  131,  is  absolute  and  in  terms  com- 
-plete.  But  it  is  not  necessary  to  enquire  whether  if  the 
matter  had  stood  on  that  exclusion  of  review  alone,  it 
'  might  not  have  been  competent  for  us  to  take  up  the 
review  of  the  sentence  on  the  grounds  which  have  been 
stated,  cases  may  be  figured  where  radical  objections  to 


1  29th  and  30th  Vict.  c.  273,  sect  131.— <  No  warrant  granted  by 

*  the  magistrate  or  citation  made  in  pnrsnance  of  the  provisions  of 

*  this  Act,  and  no  charge  or  complaint,  and  no  proceeding  or  trial  be- 

*  fore  the  magistrate,  and  no  order  or  sentence  of  the  magistrate 
'  thereon,  or  the  extract  thereof,  shall  be  quashed  or  vacated  ibr  anj 
'  misnomer  or  informality,  or  be  subject  to  suspension,  reduction,  ad> 
'  vocation,  or  appeal,  or  to  any  other  form  of  review  or  stay  of  execa- 

*  tion,  unless  in  manner  and  on  some  one  or  more  of  the  grounds  here^ 

*  inafter  mentioned/ 
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the  procedure  might,  notwithstanding  of  such  a  clause,  ^^]J^^\ 
be  open.  But  there  is  here  not  only  an  exclusion,  but  a  Lang. 
special  form  of  review  pointed  out  in  the  manner  pro-  "if **^iV^ 
vided  by  the  Act.  By  section  132,  the  clause  which  i867. ' 
follows,  the  particular  mode  ot  review,— the  particular  So-pemaon. 
mode  by  which  the  Court  of  Justiciary  may  be  ap- 
proached, viz.,  by  appeal  to  the  Justiciary  Judges  on 
Circuit, — is  prescribed.  The  grounds  on  which  an 
appeal  can  be  rested  are  specified,  and  they  are,  cor- 
ruption, malice,  or  oppression  on  the  part  of  the  magis- 
trate, wilful  deviation  in  point  of  form  from  the  sta- 
tutory enactments,  incompetency  or  defect  of  jurisdic- 
tion, but  on  no  other  ground.  Now  it  is  maintained 
that  the  proceedings  which  are  sought  to  be  reviewed 
were  incompetent,  and  that  there  was  defect  of  jurisdic- 
tion. The  Circuit  Court  being  appointed  as  the  Court 
for  the  determination  of  these  questions  upon  a  review 
of  the  proceedings  before  the  magistrate,  it  appears  to 
me  to  be  impossible  for  us  to  take  up  that  review  to  the 
effect  of  superseding  that  course  of  enquiry  which  is 
pointed  out  by  the  Act.  In  a  case  of  fundamental  want 
of  jurisdiction  there  may  be  a  general  power  in  this 
Court  to  review,  where  such  defect  exists  to  the  effect 
of  quashing  proceedings.  In  the  present  instance  the 
magistrate  proceeded  in  the  exercise  of  his  jurisdiction, 
and  came  to  a  determination  on  the  construction  of  the 
statute.  His  judicial  mind  was  properly  applied  to  that 
matter.  If  by  a  mis-construction  of  the  statute  he  has 
incompetently  acted,  or  if  there  be  defect  of  jurisdiction, 
which  it  scarcely  appears  that  there  is,  in  any  proper 
sense  of  the  term,  the  review  is  not  by  an  appeal  to  us 
directly,  but  by  an  appeal  to  the  Circuit  Court  at  Glas- 
gow in  the  way  prescribed.  The  case,  in  reference  to 
the  Sheriffs'  jurisdiction  in  Small  Debt  cases,  which  has 
been  quoted  to  us,  seems  to  be  one  directly  applicable ; 
for  I  am  unable  to  discover  in  the  provisions  of  this 
statute,  and  in  the  provisions  of  the  Sheriff  Small  Debt 
Act,  any  such  distinction  as  to  raise  any  point  in  &vour 
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wiUkSr*    ^^  *^®  suspender  here.     I  think  there  are  many  other 

Lang*     authorities  by  which  it  has  been  held  that  where  a  special 

HighCoupt.  course  of  review  has  been  provided  by  a  statute  in  refer- 

Nov.  25,  i-i  11 

1.867.  ence  to  offences  which  are  created  by  a  statute,  the  party 
snqwnaon.  roust  foIIow  that  courso  of  revicw,  and  must  do  so  even 
though  he  may  ultimately  come  to  the  Court  to  which 
he  appeals.  He  cannot  go  directly  to  the  ultimate 
tribunal  for  the  purpose  of  obtaining  a  review,  but  must 
follow  the  statutory  course.  Under  these  circumstances, 
I  am  for  sustaining  the  objection  made  on  the  part  of 
the  respondent. 

Lord  Cowan. — It  is  not  to  be  regretted  that  this 
case  should  have  been  brought  before  us.  It  raises  an 
important  question  under  the  subsisting  Police  Act  of 
Glasgow  of  1866,  which  varies  in  some  respect  from  the 
clauses  of  a  similar  kind  that  were  in  the  previously 
existing  Act.  Several  cases  under  the  former  Act  have 
been  held  competently  brought  before  this  Court,  and  in 
some  of  them  appeals  have  been  sustained.  What  we 
are  called  on  now  to  construe  are  the  sections  of  the 
present  Act  with  reference  to  the  power  of  appealing 
directly  to  this  Court,  against  a  sentence  of  the  magis- 
trate. The  attempt  is  to  bring  under  review  by  sus- 
pension and  advocation  a  sentence  pronounced  in  a  pro- 
secution brought  under  that  Act.  The  grounds  stated 
are  in  the  1st  and  2d  pleas — (1st.)  That  the  Police 
Magistrates  have  no  jurisdiction;  and  (2d.)  That  the 
proceedings  are  incompetent.  Under  the  Act,  a  mode 
of  review  is  provided,  and  the  sentences  of  the  Police 
Magistrate  are  declared  not  reviewable  in  any  other 
manner,  and  final.  In  the  section  which  provides  for 
review,  incompetency  and  want  of  jurisdiction  are  ex- 
pressly stated  to  be  grounds  of  appeal  to  the  Circuit 
Court  of  Justiciary,  and  by  the  previous  section  all  other 
proceedings  by  way  of  appeal  or  review  are  expressly 
excluded.  I  therefore  cannot  doubt  that  the  proper 
Court  for  this  party  to  have  resorted  to  was  the  Circuit 
Court  of  Justiciary.     By  certification  from  that  Courts 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  617 

had  the  judges  on  circuit  judged  it  expedient  to  have  wL^ier '«. 
the  opinion  of  the  whole  Court  of  Justiciary  on  it,  the     ^°^' 
case  might  have  been  brought  before  us,  but  not  other-  ^i^^^^' 
wise.     Our  jurisdiction  in  the  first  instance  I  hold  to     ^^^^- 
be  expressly  excluded.     This  construction  of  the  statute  '"'^"^ 
which  is  before  us  does  not  at  all  interfere  with  the 
power  which  this  Court  inherently  possesses  and  has  fre- 
quently exercised,  to  entertain  complaints  and  appeals 
against  sentences  pronounced  incompetently  or  without 
jurisdiction  by  inferior  tribunals  when  no  proper  mode 
of  review  is  specially  provided,  and  appeals  to  this  Court 
excluded,  because  of  the  existence  of  that  remedy. 

Lord  Deas. — When  this  case  was  formerly  before  us, 
it  was  explained,  on  the  part  of  the  complainer,  that  the 
question  which  had  been  before  the  magistrate  in  the 
Court  below,  was  entirely  a  question  as  to  the  construc- 
tion of  this  statute,  namely,  a  question  whether   this 
statute  was  intended  so  far  to  alter  the  provisions  of  the 
previous  statute  as  to  entitle  the  proprietors  of  carriages 
to  have  job  carriages,  as  distinguished  from  hackney 
carriages,  at  railway  stations  within  the  city.     It  was 
further  explained  that  the  object  of  having  job  carriages 
at  the  railway  stations  was  the  accommodation  of  parties 
who,  on  arriving  at  the  station,  were  desirous  to  have  a 
carriage  which  should  have  the  appearance  of  a  private, 
and  not  of  a  hackney  carriage,  for  the  purpose  of  driving 
through  the  city,  and  making  calls  or  the  like ;  and  it 
was  said  that  the  object  of  section  219  was  to  allow  that 
to  be  done.     The  words  of  that  section  are — '  Nothing 
'  in  this  Act  contained  shall  prevent  any  carriage  pro- 

•  prietor  from  having  one  or  more  job  carriages,  not  be- 

•  ing  licensed  carriages,  at  any  railway  station  within 

•  the  city.'     The  complainer  contended  that  the  '  licensed 

•  carriages '  here  mentioned  were  hackney  carriages 
as  distinguished  from  job  carriages;  but  he  did  not 
then  contend,  as  he  has  done  to-day,  that  the  job 
carriages  were  to  be  subject  to  no  regulations  whatever. 
On  the  contrary,  it  was  made  part  of  the  complainer's 
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* 

Wa^erV  ^^^®»  ^^  shewing  the  reasonableness  of  his  construction 
^^g'     of  the  statute,  that,  under  their  common  law  powers,  the 

^jfoT^ 25^**  ^^-gistrates  might  regulate  these  job  carriages  so  as  to 
^«67.     prevent  the  public  from  being  imposed  on,  and  the  regu- 

Snspenaion.  jatious  as  to  hackuoy  carriages  from  being  evaded  or  de- 
feated. 

On  the  other  side  it  was  contended  that  we  were  not 
entitled  to  know  or  to  ascertain  whether  the  question 
before  the  magistrate  had  been  a  pure  question  of  con- 
struction of  the  statute  or  not : — that  it  was  enough 
that  the  prosecutor  had  alleged  on  the  face  of  his  com* 
plaint  that  it  was  a  hackney  carriage  which  the  com-^ 
plainer  had  at  the  station,  and  that  the  magistrate  had 
held  it  to  have  been  so,  and  that  even  if  it  had  been  a 
wheel-barrow  in  place  of  a  hackney  carriage,  all  review 
was  excluded,  and  this  Court  could  not  interfere.  We 
were  all  of  opinion  that  this  was  an  unreasonable  and 
untenable  view ;  and,  if  persisted  in,  that  it  would  be 
quite  competent  for  this  Court  to  take  means  for  ascer- 
taining whether  the  real  question  before  the  magistrate 
had  really  been  a  pure  legal  question  of  construction  of 
the  statute,  or  a  question  of  fact  within  the  provision  of 
the  statute,  on  which  his  jurisdiction  was  meant  to  be 
final.  On  the  assumption  that  the  prosecutor  would 
come  to  think  it  consistent  with  his  duty  to  admit  what 
the  real  question  before  the  magistrate  had  been,  we 
thought  it  expedient  to  order  answers,  and  to  allow  the 
case  to  be  further  heard.  But  it  now  appears  that 
there  is  a  clause  in  the  statute  by  which  all  review  com- 
peteiit,  is  in  very  broad  terms,  entrusted  and  limited  to 
the  Circuit  Court  of  Justiciary.  That  clause  was  either 
not  alluded  to  at  all  at  the  former  discussion,  or  so 
cursorily  mentioned  as  not  to  call  attention  to  the 
stringency  of  its  terms.  If  it  had  been  relied  on  as 
argument  by  the  prosecutor,  T  should  at  once  have  felt 
its  importance,  having  a  perfect  recollection  of  the  case 
of  Graham  v.  Mackay ;  and  now  that  the  clause  has  been 
pleaded  to  us  and  commented  on  in  both  sides,  I  am 
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clearly  of  opinion  with  your  Lordships,  that  the  Circuit  ^j^®* 
Court  and  not  this  Court  is  the  tribunal  to  which  all    Lang. 


review  competent  is  committed, — ^including  even  the  ^^^^^' 
question  of  legal  construction  of  the  statute  into  which     ise?. ' 
this  case  is  said  to  resolve.     I  do  not  say  that  there  SuspennoD. 
might  not  be  a  case  of  such  urgency  or  oppression  as  to 
make  it  essential  for  the  ends  of  justice  that  this  Court, 
which  is  always  open,  whereas  the  Circuit  Court  is  not 
so,  should  give  some  redress.     But  no  case  of  that  kind 
is  stated  here.     No  reason  is  assigned  for  coming  here 
in  place  of  appealing  to  the  Circuit  Court,  to  which,  in 
all  ordinary  circumstances  at  least,  the  jurisdiction  by 
way  of  review  is  confined.     I  am  therefore  of  opinion 
that  the  bill  is  incompetent. 

Lord  Ardmillan. — I  have  very  little  to  add.  The 
case,  when  previously  presented  to  us,  raised  in  my  view 
a  very  important  question  of  construction  of  this  statute. 
On  the  one  hand  a  certain  construction  was  maintained, 
the  effect  of  which  would  be  to  deprive  the  complainer, 
as  proprietor  of  a  job  carriage,  of  all  the  benefit  which 
apparently  was  intended  to  be  given  him  by  the  inser- 
tion of  clause  218  in  this  Act  of  Parliament;  and  it  was 
very  zealously  maintained  by  the  complainer  that  it  was 
unreasonable  to  construe  the  Statute  in  that  way.  On 
the  other  hand,  the  construction  maintained  by  the  com- 
plainer necessarily  led  to  this  result — that,  if  it  was  well 
founded,  it  withdrew  from  the  authority  and  supervision 
of  the  magistrates  and  police  all  the  carriages  that  would 
be  sent  from  the  Railway  Station — ^as  unlicensed  car- 
riages— a  result  which  it  certainly  would  be  quite  un- 
reasonable to  suppose  to  have  been  intended  by  the  legis- 
lature. Called  upon  to  decide  between  these  two  coun- 
ter views  of  construction,  it  is  not  surprising  that  the 
Court  felt  considerable  difficulty.  I  concur  with  Lord 
Deas  in  stating,  that,  to  the  best  of  my  recollection,  the 
argument  maintained  at  that  time  by  the  prosecutor  and  , 
respondent  was,  that  the  question  of  construction  of  the 
statute  was  excluded,  and  that  the  matter  could  not  be 
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Wauker ».  reviewed  or  considered  anywhere.     Now,  the  question  is 
^^g'     raised  very  properly  and  very  ably  on  a  different  footing. 

^ifooT'  ^^  ^^  ^^  ^^^  the  1 31  St  and  132d  sections  of  this  statute, 
1867.     read  together,  give  to  the  complainer  a  right  to  obtain 

SiupeiiBioD.  redress  in  the  Circuit  C!ourt  of  Justiciary,  and  that»  not 
having  availed  himself  of  that  right,  he  cannot  come  to 
this  Court.  Now,  I  repeat  what  I  ventured  to  explain 
in  the  case  oi  M^PIiail  in  1861,  that  I  do  not  mean  to 
say  that  a  case  could  not  arise  in  which  a  very  manifest 
nullity,  on  the  face  of  the  proceedings,  or  a  very  glaring 
and  manifest  oppression  in  the  proceedings,  might  not 
justify  the  High  Court  of  Justiciary,  which  is  superior  to 
all  the  Circuit  Courts  of  Justiciary,  in  interfering  in  such 
a  matter.  I  don't  mean  to  say  that  no  such  case  could 
arise,  but  I  think  that  when  the  matter  complained  of 
could  have  been  taken  to  the  Circuit  Court,  and  could 
have  been  competently  considered  by  the  Circuit  Court, 
and  when  no  good  reason  is  given  why  the  party  did  not 
take  the  remedy  provided  in  the  statute,  by  going  to  the 
Circuit  Court,  the  respondent's  argument  is  well  founded, 
and  that  therefore  this  case  cannot  be  proceeded  with  here. 
Lord  Nkaves. — 1  concur  in  the  opinions  that  have 
been  delivered.  These  complaints  were  brought  under 
the  Glasgow  Police  Act,  1866,  and  prima  facie  the 
clauses  that  have  been  referred  to  exclude  the  review 
of  this  or  of  any  Court  except  one,  the  Circuit  Court, 
which  is  a  branch  of  this  Court,  and  there  only  upon 
certain  grounds.  I  shall  not  say  whether  there  may  not 
be  circumstances  where  the  limitation  could  be  got  over, 
as  where  there  was  a  radical  defect  or  want  of  jurisdic- 
tion against  the  party,  say  a  foreigner,  who  was  not  in 
this  country,  and  who  never  heard  of  the  statute  until 
it  was  too  late  to  enter  an  appeal  under  the  Local 
Police  Act.  No  such  case  is  here  stated.  No  question 
of  jurisdiction  is  here  raised.  No  question  even  of  com- 
petency seems  to  be  raised,  for  it  is  not  incompetent  for 
an  Inferior  Judge  to  decide  wrong.  That  is  not  incom- 
petency, it  falls  under  a  totally  different  category  ;  and 
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I  gee  here,  therefore,  no  dignus  vindice  nodus.     Nothing  ^^^^^\^ 
that  could  lead  us  to  get  the  better  of  the  provisions  of    ^"g- 

this  Act  of  Parliament.  "NovfST' 

Lord  Jerviswoods. — I  am  of  the  same  opinion  which  ^^^7. 
has  been  expressed  by  Lord  Neaves.  It  appears  to  me  Smp«»«« 
to  be  clear  that  these  proceedings  against  which  this 
complaint  is  brought,  are  of  the  character  to  which  the 
ISlst  and  132d  sections  of  the  statute  apply  ;  and  if  so, 
this  is  strongly  against  any  complaint  or  suspension 
being  brought  to  this  Court ;  because  not  only  is  review 
excluded  generally,  but  the  132d  section  goes  on  to  pro- 
vide a  special  remedy ;  and  where  a  special  remedy  is  so 
provided,  and  proceedings  pointed  out  which  may  be 
taken  so  as  to  enable  a  party  to  complain  of  a  judgment 
which  he  thinks  is  hostile  to  him,  that  affords  the 
strongest  presumption  that  the  jurisdiction  of  the  Court 
is  quoad  ultra,  excluded. 

The  Lord  Justice-General. — ^This  complainer  has 
been  convicted  apparently  quite  regularly  as  far  as  form 
is  concerned,  under  the  Police  Act  of  Glasgow,  of  keeping 
and  letting  for  hire  a  hackney  carriage  without  a  license, 
and  any  person  against  whom  such  a  sentence  is  pro- 
nounced, who  feels  himself  aggrieved  thereby,  has  a 
right  of  appeal  upon  certain  grounds  specially  defined 
by  the  132d  section  of  the  Act  of  Parliament, — namely, 
on  the  ground  of  corruption,  malice,  or  oppression  on 
the  part  of  the  magistrate,  wilful  deviations  in  point  of 
form  from  the  statutory  enactments,  incompetency  or 
defect  of  jurisdiction.  Now,  whether  the  ground  of 
appeal  which  the  appellant  thinks  he  has  falls  within 
this  description  or  not,  I  give  no  opinion.  I  do 
not  think  it  at  all  necessary  to  consider  that  at  pre- 
sent ;  and,  indeed,  I  do  not  think  that  it  would  be  com- 
petent for  us  to  consider  and  determine  that  question. 
But  if  he  has  a  ground  of  appeal  which  falls  within  this 
clause  of  the  Act  of  Parliament,  then  it  is  quite  distinctly 
stated  where  he  is  to  go  with  that  appeal.  He  is  to  go 
to  the  Circuit  Court  of  Justiciary;  and  the  simple 
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WijkepV  question  is,  whether,  all  other  form  of  review  being  ex- 
^"g-     pressly  excluded,  he  is  entitled  to  come  here  with  a  bill 

*  Nov?25r'  ^^  suspension  and  a  bill  of  advocation  :  I  do  not  think 
^^^^'     this  is  a  question  whether  the  Court  of  Justiciary  has 

^**P®°*^°°*  jurisdiction  to  entertain  an  appeal  or  complaint  against 
a  proceeding  under  this  statute,  because  unquestionably 
the  Court  of  Justiciary,  acting  through  its  Circuit  Court 
at  Glasgow,  has  such  jurisdiction.     Nay,  more,  I  cannot 
doubt  that  the  Judges  sitting  in  the  Circuit  Court  at 
Glasgow,  if  such  an  appeal  comes  before  them;  may 
competently  certify  that  appeal  for  consideration  to  the 
High  Court ;  and  therefore  it  is  quite  out  of  the  ques- 
tion to  say  that  the  Court  of  Justiciary  has  no  jurisdic- 
tion in  respect  of  the  subject  matter  of  an  appeal  like 
this.     The  only  question  is  whether  this  matter  has 
been  competently  brought  before  us  by  the  present  sus- 
pension or  advocation,  and  I  agree  in  opinion  with  all 
your  Lordships  that  it  has  not ;  on  the  very  simple 
ground^  that  the  statute  has  expressly  forbidden  a  party 
who  is  in  the  situation  of  the  complainer  here  to  adopt 
any  such  remedy,  and  has  given  him  another  and  a 
perfectly  adequate  remedy.     The  question   which  is 
raised  under  this  Act  of  Parliament,  on  the  construction 
of  its  clauses,  is  just  the  question  which  may  be  ex- 
pected to  be  raised  every  day,  and  raised  in  the  Court  of 
primary  jurisdiction  before  the  police  magistrates.     The 
question  whether  a  man  has  committed  an  offence  within 
the  meaning  of  the  statute,  he  being  charged  with  a  statu- 
tory offence,  is  just  in  otherwords  the  question  whether  he 
is  guilty  or  not  guilty;  and  therefore  in  every  case  it  might 
be  said,  that  where  a  man  pleads  that  he  is  not  within  the 
provisions  of  the  Act  of  Parliament,  there  is  involved  a 
high  question  of  jurisdiction  which  entitles  him  to  set 
at  nought  the  whole  provisions  of  the  Act  of  Parliament 
in  regard  to  the  mode  of  appeal  that  is  competent  to 
him,  and  to  come  to  any  Supreme  Court  he  likes  that 
has  supreme  jurisdiction,  under  ordinary  circumstances, 
to  keep  all  inferior  judges  within  the  limits  of  their 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  523 


jurisdiction.     I  don't  think  any  thing  we  are  doing  at  w^J5;j|f"^ 
present  in  the  least  degree  limits  or  prejudges  that     Lang. 
supreme  jurisdiction  which  we  have,  and  the  point  I  ^^^^^'*' 
understand  your  Lordships  to  be  determining  at  present     ^fig7. 
is  simply  this,  that  this  suspension  or  this  advocation,  Sn»pen«oii. 
whichever  case  we  take,  is  an  incompetent  mode  of 
bringing  under  review  this  sentence  of  the  magistrate 
under  this  Act  of  Parliament. 

The  appeal  was  dismissed  as  incompetent,  with  ex- 
penses. 

MAoeASOoB  Sl  Babolat,  S.S.C.,Sii«peDder'0  Agents. — Campbbll  &  Smith,  S.S.C., 

Respondent's  Agents. 


Present, 
Tb£  Lord  Jubtice-Clerk.  Oct.  80  and 

31,1867. 

LoRDA  Nbates  and  Jeryiswoodb. 
Her  Majebtt's  Adyocate — Sol-Oen.  Millar — Lee  A.D. 

AGAINST 

John  Craig — Dean  of  Faculty — Mancreff-^Keir, 

Verdict-— Procedure. — An  unanimous  verdict  of  not  proven  returned 
in  a  trial  for  murder  after  the  case  for  the  Crown  had  heen  con- 
cluded, and  before  the  witnesses  in  defence  had  been  called. 

John  Craig  was  charged  with  the  crime  of  murder —  j(^n  c»ig. 

In  so  FAR  AS,  on  the  Sist  or  22d  day  of  June  1867,  or  on  one  or  o^fsOimd 
other  of  the  days  of  that  month,  or  of  May  immediately  preceding,  or   81 » 1867. 
of  July  immediately  following,  within  the  house  situated  in  or  near    Murder. 
Canal   Street  of  Aberdeen,  then  occupied  by  Elizabeth  Barrie  or 
Craig,  your  mother,  since  deceased,  and  in  which  house  you  the  said 
John  Craig  then  lodged  or  resided,  wickedly  and  feloniously,  attack 
and  assault  the  said  Elizabeth  Barrie  or  Craig,  and  did  with  a  ham- 
mer, or  with  some  other  lethal  weapon  to  the  prosecutor  unknown, 
strike  her  repeatedly  and  yiolently  on  or  about  the  head  and  face  and 
neck,  or  other  part  or  parts  of  her  person,  and  did  otherwise  maltreat 
and  abuse  her ;  by  all  which,  or  part  thereof,  the  said  Elizabeth  Barrie 
or  Craig  was  severely  cut,  bruised,  and  wounded,  and  her  skull  was 
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No.  90.     fractared,  and  the  booes  of  her  hee  were  broken,  and  she  was  mortally 
^*  injared,  and  in  conBeqaeDce  immedUtely  or  soon  thereafter  died,  and 
a- 1  **M  Md  ^^  ^^^  murdered  by  yoo  the  said  John  Craig :  And  you  the  said 
3li  1867.   John  Craig  had  previously  evinced  malice  and  ill-will  against  the  said 
Murder.    Elizabeth  Barrie  or  Craig,  your  mother,  by  frequently  beating,  mal- 
treating, threatening,  and  abusing  her,  and  seizing  violent  hold  of  her, 
and  knocking  her  head  against  the  wall,  especially  during  eighteen 
months  or  thereby,  or  other  considerable  period,  immediately  preced- 
ing her  death,  within  the  house  above  libelled  in  which  she  and  yon 
resided. 

The  panel  pleaded  not  guilty,  and  the  case  went  to 
trial.  After  evidence  had  been  adduced,  and  the  case 
for  the  prosecution  concluded,  and  when  the  Dean  of 
Faculty  was  about  to  call  witnesses  in  defence,  the  fore- 
man of  the  jury  intimated  to  the  Court,  who  announced 
it  to  the  parties,  that  the  jury  were  prepared  at  that 
stage  of  the  case  to  return  an  unanimous  verdict  of  not 
proven. 

The  Solicitor-General  thereupon  intimated  that  in 
deference  to  the  opinion  expressed  by  the  jury,  he  was 
prepared  to  acquiesce  in  a  verdict  to  that  effect  being 
returned. 

The  Dean  of  Faculty,  for  the  panel,  contended  that 
the  regular  course  that  ought  to  be  followed  in  the  cir- 
cumstances, was  for  the  jury  to  return  a  verdict  of  not 
guilty.  But  after  the  opinion  that  had  been  expressed 
by  the  jury,  he  would  not  proceed  further  with  the 
trial,  but  would  leave  the  case  in  their  hands. 

The  jury,  having  considered  their  verdirt.  unani- 
mously adhered  to  their  opinion,  and  the  record  bears 
the  following  note  of  the  procedure  : — 

'  The  jury,  at  this  st^e,  having  intimated  that  they 
'  were  prepared  to  return  an  unanimous  verdict  of  not 
'  proven,  the  Solicitor-General  acquiesced  in  their  find- 
'  ing  a  verdict  in  those  terms  in  deference  to  the  opinion 
'  thus  expressed  :  And  the  Dean  of  Faculty,  for  the 
'  prisoner,  while  contending  that  the  proper  verdict  for 
'  them  to  return  was  one  of  not  guilty,  at  the  same  time 
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'  having  declined  to  proceed  further  with  the  defence, 
'  and  left  the  matter  in  the  hands  of  the  jury. 

The  jury  unanimously  find  the  libel  not  proven. 

The  panel  was  assoilzied  simplidter,  and  accordingly 
dismissed  from  the  bar. 

Macdonald  &  RooBR,  Agents  for  the  Panel. 


Present, 

Dee.  16y 

The  Lord  Jubtice-Clerk. 
Lords  Ardhillan  and  jERVfswoooE. 

Her  Majesty's  Advocate — Montgomerie^  A.D. 

AGAINST 

Charles  MacDomald — Crawford  and  Maitland, 

Murder — Recommendation  to  Mercy — Malice  aforetbotjoht — 
Premeditation. — In  a  trial  for  murder  the  Jury  returned  a  verdict 
of  guilty,  but  recommended  the  panel  to  mercy  on  the  ground  of  want 
of  maUce  aforethought.  Held  that  this  was  a  good  verdict  of  murder. 

Charles  MagDokald  was  indicted  and  accused  of  no.9i. 
the  crime  of  murder —  BSi>SS!!id. 

HighConrt, 
In  80  FAR  AS,  on  the  27th  or  dOth  day  of  September,  1867,  or  on    Dec.  16, 

one  or  other  of  the  days  of  that  month,  or  of  August  immediately  pre-      ^^^^* 

ceding,  on  or  near  the  turnpike-road  leading  from  Amulree,  in  the    ^^^^* 

county  of  Perth,  to  the  town  of  Dunkeld,  in  the  said  county,  and  at 

several  or  one  or  more  places  on  or  near  said  turnpike-road  between 

the  inn  or  premises  at  Deanshaugh,  in  the  parish  of  Little  Dunkeld, 

and  county  of  Perth,  then  and  now  or  lately  occupied  by  David  Munro, 

innkeeper,  then  and  now  or  lately  residing  there,  and  the  road  leading 

from  the  said  turnpike-road  to  the  farm  of  Tomnagrew,  or  Wester 

Tomnagrew,  in  the  said  parish,  then  and  now  or  lately  occupied  by 

Donald  M'Duff,  then  and  now  or  lately  residing  there,  you  the  said 

Charles  McDonald  did,  wickedly  and  feloniously,  attack  and  assault 

the  now  deceased  Helen  M 'Galium  or  McDonald,  your  wife,  or  reputed 

wife,  or  who  then  or  lately  before  cohabited  and  resided  with  you  at 

various  places  in  Scotland,  you  having  no  fixed  place  of  residence, 

snd  did  strike  her  repeated  or  one  or  more  blows  with  your  fist  or 
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No.  91.    fists,  and  kick  her  with  your  foot  or  feet  seToral  or  one  or  more  times 

McDonald.  ^^  ^^  abont  her  head,  face,  back,  breast,  sides,  arms,  legs,  and  other 

HighCourt  P^^^^  of  her  person,  and  did  knock  or  throw  her  repeatedly,  or  one  or 

Deo.  16}  more  times,  to  the  ground,  and  did  strike  her  on  or  about  the  head, 
breast,  back,  arms,  and  other  parts  of  her  person,  with  a  stone  or 


Murder.  g^onQg  hq^  ^  bottle,  or  some  other  weapon  or  weapons  to  the  pro- 
secutor unknown,  and  did  otherwise  maltreat  and  abuse  her ;  by  all 
which,  or  part  thereof,  she  was  severely  cut,  bruised,  and  wounded  on 
or  about  her  head,  face,  back,  breast,  sides,  arms,  legs,  and  other  parts 
of  her  person,  and  her  breast  bone  was  fractured,  and  she  was  mortally 
injured,  and  in  consequence  immediately  or  soon  thereafter  died,  and 
was  thus  murdered  by  you  the  9aid  Charles  M'Donald. 

After  trial,  the  jury  returned  the  following  verdict : 

The  jury  by  a  majority  find  the  panel  guilty  of 
murder^  but  recommend  him  to  mercy  on  the  ground 
of  want  of  premeditation. 

The  Lord  Justice-Clerk — Gentlemen  of  the  jury,  is 
it  your  view  that  the  panel  did  not  premeditate  the 
offence  at  all,  or  is  it  your  view  that  he  was  not  guilty 
of  malice  aforethought,  in  the  sense  of  having  settled 
and  arranged  beforehand  to  commit  the  murder.  The 
Court  desire  to  know  this  before  your  verdict  is  recorded. 
The  Chancellor  intimated  that  the  jury  desired  to  re- 
consider their  verdict. 

The  Lord  Justice-Clerk. — ^I  think  that  would  be 
well,  because  if  you  are  of  opinion  that  there  was  no 
premeditation  whatever  on  the  part  of  the  panel,  your 
verdict  should  have  been  one  of  culpable  homicide.  The 
law  which  I  laid  down  was  this — In  considering  the 
question  as  to  whether  the  panel  was  guilty  of  murder, 
it  is  not  necessary  that  you  should  come  to  the  con- 
clusion that  in  inflicting  the  injuries  he  actually  had 
the  purpose  of  murder  in  view ;  but  it  is  necessary 
that  he  should  be  proved  to  have  inflicted  such  in- 
juries, and  to  have  conducted  himself  in  such  a  manner, 
as  will  lead  you  to  conclude  that  he  was  wholly  regard- 
less of  the  consequences,  and  indifierent  as  to  the  life 
of  his  victim ;  and  that  death  ensued  from  these  injuries. 
But  if  you  are  of  opinion  that  there  was  no  premedita- 
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tion  whatever  on  the  part  of  the  panel,  I  think  the  ex-    chaples 
pression  murder  without  premeditation  is  scarcely  re-  M'Ponaid. 
concilable  with  the  view  that  the  crime  was  murder,      "jf]*^^^*'^'*' 
The  jury  having  again  retired,  returned  with   the     ^^^7. 

following  verdict  : —  Murder. 

'The jury,  by  a  majority,  find  the  prisoner  guilty, 

*  but  recommend  him  to  mercy  on  the  ground  of  want  of 
'  malice  aforethought/ 

The  verdict  having  been  recorded, 

The  Lord- Advocate  moved  for  sentence. 

Crawford,  for  the  prisoner,  submitted  that  it  was 
not  competent  for  the  Court  to  pronounce  sentence  of 
death  on  such  a  verdict.  The  definition  of  the  crime 
of  murder  was  perfectly  well  established  by  institutional 
writers,  and  the  verdict  which  the  jury  had  returned 
expressly  found  that  this  prisoner  had  been  guilty  of 
something  which  fell  short  of  the  crime  which  was  so 
defined.     Baron  Hume  said,  '  The  peculiar  character  of 

*  this  sort  of  homicide  is,  that  it  is  done  wilfully  and  out 
'  of  malice  aforethought  * — Hume  i.  254.  Now,  the  jury 
had  found  that  the  prisoner  was  guilty  of  murder,  but  they 
recommended  him  to  mercy  on  the  ground  of  want  of 
malice  aforethought ;  and  he  submitted  that  the  verdict 
must  be  recorded  as  one  thing — to  separate  the  verdict 
from  the  recommendation  would  be  a  mere  quibble.  The 
jury  had  found  this  man  guilty  of  something  in  which 
he  had  no  malice  aforethought ;  and  that  being  so,  he 
submitted  it  was  quite  impossible  that  sentence  of  death 
could  be  pronounced. 

The  Lord- Advocate — The  statement  of  Baron  Hume 
referred  to  is  qualified  by  subsequent  passages  in  his 
work.  It  is  suflScient  for  a  verdict  of  murder  if  the 
deeds  proved  show  an  utter  recklessness  and  disregard 
of  life. 

Crawford,  for  panel — ^When  a  jury  embody  in  their 
verdict  the  expression  that  the  guilt  of  the  panel  is 
destitute  of  malice  aforethought,  it  amounts,  I  submit, 
to  a  verdict  of  culpable  homicide  only. 
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chariei  ^^  *'^®  verdict  being  recorded,  Lord  Ardmillan 
M'Donaid.  — I  havc  DO  hesitation  in  saying  that  the  verdict  now 
^Sw^iT*'  ''^^r^®^^  ^8  *  verdict  of  guilty  of  murder.  It  is  quite 
i8^>7.  settled  that  where  a  person  kills  another  without  any 
MttPdep.  previous  intention  to  kill, — without  any  previous  malice 
at  all — but  killed  by  repeated  violent  injury  in  a  spirit 
of  recklessness,  that  is  murder  in  the  eye  of  the  law  of 
Scotland.  Many  men  had  been  convicted  of  that  species 
of  murder  ;  and  it  would  be  a  great  misfortune  if  that 
were  anything  less  than  murder,  where  the  jury  were 
satisfied  of  the  fact.  As  the  jury  were  quite  entitled  to 
do,  they  had  added  to  the  words  in  which  they  convicted 
of  murder  a  recommendation  to  mercy  on  the  ground 
of  want  of  malice  aforethought.  I  do  not  propose  to 
separate  the  recommendation  from  the  verdict ;  but 
there  was  in  this  act  enough  of  that  malice  which  the 
law  required,  and  which  might  exist  where  there  was 
no  forethought — namely,  malice  of  that  kind  which 
prompted  to  savage  and  reckless  conduct,  although  not 
that  malice  which  the  jury  consider  aforethought.  What 
might  be  the  effect  of  that  recommendation  it  was  not 
for  him  to  anticipate.  The  verdict  and  the  recommen* 
dation  were  right  within  the  province  of  the  jury,  and 
in  my  judgment  the  verdict  as  it  stood  was  a  verdict  of 
guilty  of  murder.  The  recommendation  would  £Edl  to 
be  considered  in  a  different  quarter. 

Lord  Jerviswoode. — I  am  of  the  same  opinion,  I  can- 
not hold  that  the  recommendation  to  mercy  on  the 
ground  of  malice  aforethought  destroyed  the  leading 
portion  of  the  verdict,  which  was  one  of  murder. 

The  Lord  Justice-Clerk. — ^I  quite  concur.  I  think 
the  objection  is  not  well  founded.  The  important  part 
of  this  verdict  is  the  finding  that  the  panel  has  com- 
mitted the  crime  of  murder.  Appended  to  this  there 
is  a  recommendation  to  mercy  on  a  special  ground.  As  I 
read  that  recommendation  it  is  made  on  the  ground  that 
there  was  no  malice  premeditated  long  before  hand. 
That  is  quite  consistent  with  the  law.     It  is  not  requi- 
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site  to  be  proved  that  the  panel  premeditated  murder,    q^^ 
The  recommendation  does  not  in  any  way  destroy  the  McDonald, 
leading  part  of  the  verdict.     Its  effect  falls  to  be  con-  ^^^^ 
sidered  in  a  different  quarter.     Expressed  in  the  Ian-     ^8^7* 
guage  of  the  jury,  even  if  it  could  be  held  to  qualify  the  Murder. 
verdict^  it  does  not  negative  the  presence  of  such  malice 
as  our  law  holds  to  be  sufficient  to  warrant  a  conviction 
of  the  offence. 

The  usual  sentence  of  death  was  accordingly  pro- 
nounced. 

Note. — This  sentence  was  afterwards  commuted  into 
a  sentence  of  penal  servitude  for  life. 


Present, 


The  Lord  Justice-General. 


Judges — Lords  Cowan,  Deas,  Ardmillan,  Nbaves,  and 

Jbryiswoodb. 


Hugh  B.  Morris  and  Huan  FBRausoN  Botd, 
Suspenders.— TTaffOfi  and  W,  A.  Brawn. 

AGAINST 

Jambs  Carr  Botlb,  Earl  of  Glasgow,  Respondent. — Shand  and 

A.  B.  Clark. 

Oath  of  Crbdulitt — Amendment  of  Libbl — Statute  2d  and  3d 
William  IV.  c.  68  (Day  Trespass  Act) — Statute  25th  and  26th 
Vict.  c.  114  (Prevention  of  Poaching  Act) — Penalty — Statute 
27th  and  28th  Vict.  c.  53  (Sammary  Procedure  Act). — A  com- 
plaint founded  on  the  above  statutes  of  Wm.  IV.  and  25th  and  26th 
Vict.,  and  concluding  for  a  penalty  under  either  of  them,  proceeded 
as  thereby  required  upon  the  oath  of  a  credible  witness  emitted  before 
warrant  of  citation  was  obtained.  The  averments  in  the  complaint  be- 
ing only  relevant  to  infer  a  conviction  under  the  Trespass  Act  (2d  and 
VOL.  V.  2  L 


Dee.  24, 
1867. 
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No.  92.  3d  Wm.  c.  68),  the  complainer  obtained  leave  to  amend  the  eom- 

fioyd  V.  plaint  before  trial  by  adding  an  averment  constituting  a  relevant 

The  Earl  of  charge  under  the  Poaching  Act  (25th  and  26th  Vict,  c  114),  but 

— ; — - — '-^  no  oath  of  verity  was  emitted  applicable  to  the  charge  as  altered- 

^ec  24^'      ^^^^  ^^^^  ^^  ^^®  ^^^^  emitted  applied  only  to  the  original  aver- 
1867.  ments,  a  conviction  for  the  offence  under  the  Poaching  Act  was 

Saspeusiou.  illegal  and  suspended  accordingly.  Held  also  that  the  amendment 
allowed  changed  the  character  of  the  offence  contrary  to  the  provi- 
sions in  section  5  of  the  Summary  Procedure  Act. 

This  was  a  bill  of  suspension  at  the  instance  of 
Hugh  B.  Morris,  of  Auldmuir,  in  the  county  of  Ayr, 
and  Hugh  Ferguson  Boyd,  the  leasee  of  the  shootings 
on  the  lands  of  Auldmuir,  which  adjoin  the  lands  of 
Knockendon  after  mentioned,  both  licensed  sportsmen, 
of  a  conviction,  dated  11th  September  1867,  obtained 
before  the  Justices  of  the  Peace  Court  for  the  said 
county  of  Ayr,  at  Largs,  upon  a  complaint  under  the 
Summary  Procedure  Act  at  the  instance  of  James 
Carr  Boyle,  Earl  of  Glasgow,  proprietor  of  said 
lands  of  Knockendon,  situated  in  the  parish  of 
Dairy  in  said  county,  with  the  concurrence  of  James 
Patrick,  solicitor  in  Largs,  Procurator-Fiscal  of  Court 
for  the  Largs  district  of  said  county  for  the  public 
.  interest.  The  complaint  charged  the  suspenders  with 
having  contravened  the  Act  2  and  3  William  IV.  cap, 
68,  entituled,  '  An  Act  for  the  more  effectual  Prevention 
'  of  Trespasses  upon  Property  by  Persons  in  Pursuit  of 
'  Game  in  that  part  of  Great  Britain  called  Scotland,' 
and  also  the  Act  25th  and  26th  Victoria,  cap.  114,  en- 
tituled '  An  Act  for  the  Prevention  of  Poaching ' — 

In  so  far  as,  they  the  said  Hugh  B.  Morris  and  Hugh  Boyd,  weroy 
upon  Monday  the  12th  day  of  August  1867,  or  ahout  that  timey  and 
between  the  hours  of  three  o'clock  afternoon,  and  five  o'clock  after- 
noon, of  said  day,  and  without  leave  of  the  proprietor  found  trespass- 
ing upon  one  or  more  fields  on  the  farm  of  Knockendon,  occupied  and 
possessed  by  Andrew  Aitken,  Carsehead,  Dairy,  and  Andrew  Allan, 
Munnock,  there,  part  of  the  lands  and  estate  of  the  said  Bight  Hon- 
ourable James  Carr  Boyle,  Earl  of  Glasgow,  and  situated  in  the  parish 
of  Dairy  and  county  of  Ayr,  in  search  or  pursuit  of  game,  or  of  deer, 
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roe,  woodcocks,  snipes,  quails,  landrails,  wild  ducks,  or  conies,  whereby     No.  92. 
the  said  Hugh  B.  Morris  and  Hugh  Boyd  are  liable  to  forfeit  and  pay     ^  .  ^ 
a  sum  of  money  not  exceeding  £5  sterling  each,  as  to  your  Honours  The  Earl  of 
shall  seem  meet,  together  with  the  costs  of  conviction,  and  in  default      ^''^°^' 
of  immediate  payment,  to  be  imprisoned  in  the  common  gaol  or  house  HighCourt, 
of  correction  for  the  county  of  Ayr  (with  or  without  hard  labour)  for      iggj,  * 
any  term  not  exceeding  two  calendar  months.  SuspeDsiop. 

And  the  prayer  craved  for  warrant  to  cite  the  suspen- 
ders, and  upon  conviction  to  adjudge  them  to  suflFer  the 
penalties  provided  by  the  said  Acts,  or  any  of  them. 

At  the  first  diet  the  suspenders  appeared,  and  seve- 
ral objections  were  stated  on  their  behalf  which  were 
repelled,  and  the  respondent,  the  complainer,  was  allowed 
to  amend  the  complaint  by  adding  after  the  words 
'  Hugh  Boyd,'  last  mentioned  therein,  '  did  obtain  game 
'  by  unlawfully  going  on  said  fields  in  search  or  pursuit  of 
'  game  with  gunf,  and  did  unlawfully  kill  and  take  game 
'  thereon^  and!  The  said  diet  was  thereafter  adjourned 
'  until  he  11th  of  September,  at  twelve  o'clock  noon. 

The  suspenders  again  appeared  at  the  adjourned  diet, 
when  their  agent,  inter  eUia,  objected  on  their  behalf 
that  it  was  incompetent  to  make  the  above  mentioned 
amendment  upon  the  original  complaint,  in  respect  that 
it  changed  the  character  of  the  offence  first  libelled  ; 
but  this,  together  with  the  other  objections  stated,  was 
also  repelled.  The  suspenders  then  pleaded  not  guilty, 
and  the  case  went  to  trial,  whereupon  the  Justices  found 
the  complaint  proved,  and  pronounced  the  following 
sentence : — 

*  The  Justices,  in  respect  of  the  evidence  adduced, 
'  convict  the  said  Hugh  B.  Morris  and  Hugh  Boyd  of 
'  the  contravention  charged,  and  therefore  adjudge 
'  them  each  to  forfeit  and  pay  the  sum  of  £3  sterling 
•  of  modified  penalty,  with  the  sum  of  £:i,  Ss.  sterling 
'  each  of  modified  expenses,  and  in  default  of  payment 
'  within  fourteen  days  from  this  date,  adjudge  them  to 
'  be  imprisoned  in  the  prison  of  Ayr  for  the  period  of 
'  two  calendar  months  from  the  date  of  their  imprison- 
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M^t^aod '  ^^^^f  unless  the  said  sums  shall  be  sooner  paid,  and 

Th^fiipVof '  S^^^  warrant,  &c. 

Giaagow.       The  bill  of  suspension  having  been  presented,  the 
^j^6^*'  suspenders  pleaded,  inter  alia — 1.  The  proceedings  were 

Suftpenaw  ii^competent,  and  the  sentence  should  be  quashed,  in 
respect  no  oath  of  verity,  as  required  by  the  Act  2  and 
3  William  IV.,  cap.  68,  and  the  Act  25  and  26  Victoria, 
cap.  114,  was  emitted  before  the  warrant  citing  the 
complainers  was  granted ;  2.  The  sentence  should  be 
quashed,  in  respect  the  oath  of  verity  applied  to  the 
facts  stated  in  the  original  complaint,  which  did  not 
amount  to  a  contravention  of  the  Act  25th  and  26tb 
Vict,  cap.  114 ;  3.  It  was  incompetent  to  make  the 
amendment  on  the  original  complaint  sanctioned  by 
the  Justices,  in  respect  that  amendment  changed  the 
character  of  the  ofifence  first  libelled. 

Watson  and  W.  A.  Brown,  for  the  suspenders.— A 
complaint  was  here  served  upon  the  suspenders  con- 
taining a  charge  under  the  Act  of  William  IV.  libelled 
on,  and  which  set  forth  in  terms  thereof  that  they,  the 
suspenders,  had,  during  the  day  time,  been  found  tres- 
passing  without  leave  of  the  respondent,  the  proprietor, 
on  the  lands  of  Knockendon,  in  search  or  pursuit  of 
game.  The  principal  copy  of  the  complaint  contained 
an  oath  of  verity  applicable  to  that  charge  to  the  effect 
that  the  libel  was  true.  Tha  twas  the  only  oath  that 
was  emitted  as  to  the  verity  of  the  charge.  And  there- 
upon a  warrant  for  the  suspenders'  apprehension  was 
issued  The  complaint,  we  admit,  both  in  the  body 
and  in  the  prayer,  made  reference  to  the  25th  and  26th 
of  Vict.,  c.  114,  and  the  conviction  contains  a  penaltj 
the  amount  of  which  could  only  be  authorised  by  the 
provision  of  the  latter  Act.  By  this  Act  it*  is  made  an 
ofience  to  have  game  in  one's  possession  which  has  been 
illegally  killed  or  obtained  ;  but  until  the  amendment 
allowed  at  the  first  diet  was  made,  there  was  nothing 
said  in  the  complaint  about  the  suspenders  having  ob* 
tained  or  having  killed  game  unlawfully.     (Beads  the 
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complaint,  together  with  section  2  of  the  25th  and  26th  n^j^J^^ 
Vict.,  c.  114.)*     Although  the  complaint,  therefore,  re-  m?*^*^^ 
ferred  to  the  Act  of  Victoria,  it  contained  no  relevant  GUgg^w. 
charge  under  that   Act  previous  to  the  amerldment  Hig^coun, 
being  made.     Accordingly,  the  amendment  that  was     ih67. 
allowed  (reads)  was  for  the  very  purpose  of  bringing  the  Suspenwou. 
complaint  within  the  provisions  of  the  second  section  of 
that  Act.     It  follows,  therefore,  that  the  oath  that  was 
emitted  before  the  amendment  was  made,  could  and  did 

^  25th  and  26th  Vict.,  cap.  I U.— Section  II.—'  It  shall  be  lawful 
for  any  constable  or  peace-officer  in  any  county,  borough,  or  place  in 
Great  Britain  and  Ireland,  in  any  highway,  street,  or  public  place, 
to  search  any  person  whom  he  may  have  good  cause  to  suspect  of 
coming  from  any  land  where  he  shall  have  been  unlawfully  in  search 
or  pursuit  of  game,  or  any  person  aiding  or  abetting  such  person, 
and  having  in  his  possession  any  game  unlawfully  obtained,  or  any 
gun,  part  of  gun,  or  nets  or  engines,  used  for  the  killing  or  taking 
game,  and  also  to  stop  and  search  any  cart  or  other  conveyance  in  or 
upon  which  such  constable  or  peace-officer  shall  have  good  cause  to 
suspect  that  any  such  game,  or  any  such  article  or  thing  is  being 
carried  by  any  such  person,  and  should  there  be  found  any  game,  or 
any  such  article  or  thing,  as  aforesaid,  upon  such  person,  cart,  or 
other  conveyance,  to  seize  and  detain  such  game,  article,  or  thing ; 
and  such  constable  or  peace-officer  shall  in  such  case  apply  to  some 
Justice  of  the  Peace  for  a  summons  citing  such  person  to  appear 
before  two  Justices  of  the  Peace,  assembled  in  Petty  Sessions,  as 
provided  in  the  18th  and  19th  of  Her  present  Majesty,  chapter  126, 
section  9,  as  far  as  regards  England  and  Ireland,  and  before  a  Sheriff 
or  any  two  Justices  of  the  Peace  in  Scotland ;  and  if  such  person 
shall  have  obtained  such  game  by  unlawfully  going  on  any  land  in 
search  or  pursuit  of  game,  or  shall  have  used  any  such  article,  or 
thing,  as  aforesaid,  for  unlawfully  killing  or  taking  game,  or  shall 
have  been  accessory  thereto,  such  person  shall,  on  being  convicted 
thereof,  forfeit  and  pay  any  sum  not  exceeding  five  pounds,  and 
shall  forfeit  such  game,  guns,  parts  of  guns,  nets,  and  engines,  and 
the  Justices  shall  direct  the  same  to  be  sold  or  destroyed,  and  the 
proceeds  of  such  sale,  with  the  amount  of  the  penalty,  to  be  paid  to 
the  treasurer  of  the  county  or  borough  where  the  conviction  takes 
place ;  and  no  person  who,  by  direction  of  a  Justice  in  writing,  shall 
sell  any  game  so  seized,  shall  be  liable  to  any  penalty  for  such  sale  ■ 
and  if  no  conviction  takes  place,  the  game,  or  any  such  article  or 
thing,  as  aforesaid,  or  the  value  thereof,  shall  be  restored  to  the 
person  from  whom  it  had  been  seized.' 
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M?reb  Mid  ^^^y  ^^®^  '^  ^^^  ^"^y  relevant  charge  that  was  oon- 
t^JeLi*  f  ^^^'^^^  ^^  *^®  original  complaint^  viz.,  the  charge  under 
Giaagow.  the  Act  of  William.    But  the  statute  of  Victoria,  equally 
HighCourt,  with  that  of  William,  requires  that  the  charge  shall  be 
1867.     made  on  the  oath  of  a  credible  witness,  for  the  provi- 
Faftpension.  sions  of  the  latter  statute  in  respect  to  the  oath  being 
required,  are  imported  into  the  former  statute  Trainer 
V.  Johnston^  High  Court,  January  5,  1863,  Irvine,  voL 
iv.  p.  264,  and  the  latter  statute  requires  in  section  11 
(reads) '  that  the  charge  shall  be  made  on  the  oath  of  a 
credible  witness.     Here,  therefore,  there  was  no  relevant 
or  sufficient  oath,  because  there  was  no  oath  to  the  effect 
that  a  libel,  which  contained  a  charge  under  the  statute  of 
Victoria,  was  true,  while  the  conviction  or  sentence,  if 
it  is  a  sentence  under  either  of  the  statutes,  is  for  a 
penalty  under  the  Act  of  Victoria.    The  procedure  that 
took  place  was  therefore  incompetent,  and  the  convic- 
tion irrelevant  in  respect  that  they  were  not  preceded 


1  2d  and  3d  Wm.  IV.,  c.  68.— Section  XI.— <  And  be  it  enacted 
that  the  prosecution  for  every  offence  punishable  by  virtue  of  this 
Act  shall  be  commenced  within  three  calendar  months  after  tiie 
commission  of  the  offence;  and  that  where  any  person  shall  be 
charged  on  the  oath  of  a  credible  witness  with  any  such  offence  be- 
fore  a  Justice  of  the  Peace,  the  Justice  may  summon  the  party 
charged  to  appear  before  himself  or  any  one  or  two  Justices  of  the 
Peace,  as  the  case  may  require,  at  any  time  and  place  to  be  named 
in  such  summons ;  and  if  such  party  shall  not  appear  accordingly, 
then  (upon  proof  of  the  due  service  of  the  summons,  by  delivering  a 
copy  thereof  to  the  party,  or  by  delivering  such  copy  at  the  party's 
usual  place  of  abode  to  some  inmate  thereat,  and  explaining  the 
purport  thereof  to  such  inmate)  the  Justice  or  Justices  may  either 
proceed  to  hear  and  determine  the  case  in  the  absence  of  the  party, 
or  may  issue  his  or  their  warrant  for  apprehending  and  bringing 
such  party  before  him  or  them,  as  the  case  may  be ;  or  the  Justice 
before  whom  the  charge  shall  be  made  may,  if  he  shall  have  reason 
to  suspect,  from  information  upon  oath,  that  the  party  is  likely  to 
abscond,  issue  such  warrant  in  the  first  instance,  without  any  pre< 
vious  summons/ 
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by  the  oath  of  credulity  required,  and  the  penalty  in  «^°-.^^  ^ 
the   conviction   was    not   warranted    by   the  Act   of  Boyd  v. 

*xr*n*  The  Earl  of 

William.  Giafgow. 

But  the  suspenders  have  besides  been  convicted  upon  HighCourt, 
procedure  which  is  incompetent.     By  the  amendment     j^Sbt.  ' 
allowed,  a  new  charge  was  introduced  into  the  com-  suspension! 
plaint  which  changed  the  character  of  the  offence  ori- 
ginally charged,  and  which  is  contrary  to  section  5  of 
the  Summary  Procedure  (Scotland)  Act,  27th  and  28th 
Vict.,  c.  53. 

A.  R.  Clark  and  Shand,  for  the  Respondent. — The 
complaint  made  mention  from  the  first  of  both  statutes 
and  the  oath  that  was  emitted  referred  to  that  com- 
plaint. The  amendment  was  made  in  terms  of  the  5th 
section  of  the  Summary  Procedure  Act,  and  of  consent^ 
and  the  case  was  adjourned  as  a  condition  of  the  amend- 
ment. Here  the  parties  (suspenders)  were  present,  and 
they  were  well  cited  upon  a  complaint  relevant  at  least 
under  one  statute.  They  were,  therefore,  validly  cited, 
and  it  cannot  be  suggested  that  something  more  required 
to  be  done  before  procedure  took  place.  The  oath 
is  not  in  it^self  of  such  intrinsic  value,  nor  is  it  such  a 
necessary  solemnity  that  it  required  to  be  emitted  before 
further  procedure  in  a  case  where  the  parties  are  already 
present.  The  oath  is  a  preliminary  step,  and  is  pre- 
scribed to  be  emitted  before  a  warrant  shall  be  granted, 
in  order  to  guard  against  an  unfounded  warrant  being 
issued  by  the  Court.  We  have  here  then  a  complaint 
libelling  on  both  statutes,  but  containing,  say,  a  charge 
under  one  only.  That  is  competently  amended  in 
terms  section  5  of  the  Summary  Procedure  Act  we  sub- 
mit ;  and  the  trial  thereafter  proceeds  upon  a  complaint 
validly  charging  contraventions  of  both  statutes,  and 
which  results  in  the  sentence  or  conviction  complained 
against  by  which  the  suspenders  are  convicted  and  sen- 
tenced in  terms  of  the  provisions  in  the  statute  of  Vic- 
toria. The  objections  stated  are  therefore  unfounded,  and 
the  bill  ought  to  be  dismissed. 
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MmkLd     "^^  LoBD  Justice- General. — ^We  cannot  consider,  in 

m^i^Z'^  deciding  this  case,  the  allegation  that  no  objection  was 

oiaigow.  taken  or  that  it  was  waived,  and  that  the  amendment 


HighCoarf  of  the  libel  was  made  of  consent,  as  on  the  face  of  the 
1867.'  record  we  find  that  the  objection  was  taken  and  re- 


Suspension.  pclled.     The  Only  thing  we  have  to  consider  is  whether 
the  objection  is  well  founded  on  its  own  merits.     In  a 
prosecution  under  the  statute  of  William  libelled  on,  it 
is  provided  that  the  procedure  shall  begin  on  oath :  a 
charge  made  on  the  oath  of  a  credible  witness  is  the 
foundation  of  the  jurisdiction  of  the  Justices.     And  in 
like  manner,  under  the  statute  of  Victoria,  the  proceed- 
ings before  the  Justices  require  to  be  preceded  by  an 
oath.    Now»  what  is  the  state  of  the  facts  here.    There 
was  a  complaint  libelling  upon  both  those  statutes  oon- 
taining  a  minor  proposition  setting  forth  an  offence 
under  the  Act  of  William  only,  while  the  complaint 
concludes  that  the  appellants  are  liable  in  the  penalty 
warranted,  not  by  the  Act  of  William,  but  by  the  Act 
of  Victoria,  and  the  prayer  craves  the  Justices  that  they 
'  be  convicted  of  the  aforesaid  contravention,  and  to 
'  adjudge  them  to  suffer  the  penalties  provided  by  the 
'  said  Acts  or  any  of  them.'    It  was  accordingly  proposed 
at  the  first  calling  of  the  case  in  September  last  to  amend 
the  complaint  so  that  the  case  might  be  brought  under 
the  Act  of  Victoria,  and  that  the  penalty  contained  in  the 
prayer  might  competently  be  concluded  for.     Previous 
to  the  amendment  being  made,  there  was  no  allegation 
contained  in  the  minor,  specifjdng  what  is  required  in  a 
charge  under  the  Act  of  Victoria.     The  all^ation  that 
was  allowed  to  be  made  by  way  of  amendment,  was 
that  the  appellants  '  did  obtain  game  by  unlawfully  go- 
'  ing  upon  the  complainers'  lands  in  search  or  pursuit 
'  of  game  with  guns,  and  did  unlawfully  take  game 
*  thereon.'     All  that  had  previously  been  allied  in  the 
complaint  was  that  they,  the  appellants,  were,  without 
leave  of  the  proprietor,  found  trespassing  upon  the 
complainers'  lands  in  search  or  pursuit  of  game.     That 
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inferred  a  penalty  not  exceeding  £2.     But  when  the  j|o^/|[;,^ 
amendment   was    made,   the    complaint  warranted   a  ^^^i^  ^- , 

*  The  Earl  of 

penalty  of  £6  as  allowed  by  the  Act  of  Victoria.    Then  ousgow 
there  is  an  oath  which  referred  to  the  complaint  in  its  HighCourt, 
original  form^  and  was  emitted  under  the  Act  of  Wil-     1867. ' 
liam.     It  set  forth  that  the  libel,  that  is,  the  original  saipension. 
complaint,  is  true.     But  there  was  no  oath  emitted  to 
the  efifect  that  the  appellants  had  obtained  game  by  un- 
lawfully going  on  said  fields  in  search  or  pursuit  of 
game  with  guns,  and  did  unlawfully  take  game  thereon, 
and  therefore,  so  far  as  the  charge  is  made  under  the 
Act  of  Victoria,  the  conviction  following  thereon  is  a 
bad  conviction,  because  it  proceeds  on  a  chaige  not 
made  on  oath. 

Lord  Cowan. — ^I  concur.  And  as  to  what  has  been 
pleaded,  that  the  complainers'  oath  is  for  the  purpose  of 
obtaining  a  warrant  of  citation.  I  do  not  think  that  the 
statute  requires  the  oath  merely  for  that  purpose.  It 
is  the  first  step  to  be  taken  under  the  statute.  Its 
terms  are  for  the  magistrate's  consideration  before  issu- 
ing any  warrant.  I  regard  it  as  a  protection  to  the 
lieges  against  rash  or  nimious  prosecutions  being  insti- 
tuted ;  for,  if  false,  the  oath  may  be  the  foundation  of  a 
prosecution  for  perjury  against  the  party  swearing. 
Now,  the  oath  here  emitted  must  be  viewed  in  the 
same  light  as  if  it  bad  merely  been  applicable  to  the 
first  charge  and  not  to  the  second.  It  is  just  as  if  a  half 
of  the  charge  had  been  sworn  to,  and  the  person  emit- 
ting the  oath  had  refused  to  swear  as  to  the  other  half. 
That  would  not  certainly  be  such  an  oath  of  credulity 
as  the  statute  requires.  This  objection  appears  to  me 
fatal  to  the  conviction. 

Lord  Deas. — This  complaint  originally  referred  to 
both  statutes,  but  contained  no  charge  under  the  statute 
of  Victoria,  in  so  far  as  it  only  set  forth  that  the  parties 
were,  during  the  day-time,  found  trespassing  upon  the 
lands  in  question  in  search  or  pursuit  of  game,  and  did 
not  set  forth  that  they  had  obtained  game  by  unlaw- 
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Mo^8  and  ^"%  going  on  land  in  pursuit  of  game^  or  that  they  had 
The^Aot ^^^^^  game.     There  was,  therefore,  no  relevant  com- 
^''"go^-  plaint  under  the  Act  of  Victoria,  and  the  oath  emitted, 
^'^24^  w^ich  was  to  the  eflFect  that  the  libel  was  true  (that  is, 
^867.     that  the  libel  which  did  not  set  forth  a  charge  under 
Suspenaon.  the  Act  of  Victoria,  was  true),  was  not  an  oath  to  the 
verity  of  a  charge  under  the  Act  of  Victoria.     Then, 
at  the  first  calling  of  the  case,  the  objection,  inter  alia, 
was  taken  that  the  oath  did  not  warrant  a  citation  un- 
der the  Act  of  Victoria,  and  the  petitioner,  on  a  motion 
to  that  eflfect,  was  allowed  to  amend  the  complaint  in 
the  manner  already  referred  to  by  your  Lordship  in  the 
chair,  and  in  terms,  it  is  said,  of  the  power  conferred  by 
section  5  of  the  Summary  Procedure  (Scotland)  Act, 
and  the  case  was  thereupon  adjourned.     But  that  was 
not  such  an  amendment  as  is  authorised  by  the  Sum- 
mary Procedure  Act,  for  I  am  clearly  of  opinion  that 
it  changed  the  character  of  the  offence.     If  it  had  ap- 
peared that  there  had  been  a  consent  to  the  amend- 
ment, or  that  the  oath  emitted  was  agreed  to  be  held 
applicable  to  both  charges  equally,  I  could  have  under- 
stood the  argument  that  the  objection  had  been  ob- 
viated.   But  there  is  nothing  of  that  kind.    The  record 
bears  that  this  very  objection  was  taken  and  repelled. 
I  concur  with  your  Lordship  in  the  chair,  that  it  ought 
to  have  been  sustained,  and  consequently  that  we  have 
no  choice  but  to  set  aside  the  conviction. 

Lords  Ardmillan,  Neaves,  and  Jerviswoode  con- 
curred. 

The  following  interlocutor  was  thereupon  pronounced : 
*  Having  considered  this  bill  and  heard  counsel  hinc  inde, 
'  in  respect  the  charge  as  amended  did  not  proceed  on 
'  the  oath  of  a  credible  witness  required  by  the  provisions 
'  of  the  statute  2d  and  3d  Wm.  IV.,  cap.  68,  sec.  11,  as 
'  incorporated  in  the  2dth  and  26th  Vict.,  cap.  114,  pass 
'  the  bill  and  suspend  the  sentence  complained  of  sim- 
'  pliciter :  Finds  the  respondent,  James  Carr  Boyle, 
'  £arl  of  Glasgow,  liable  in  expenses  ;'  &c. 

Agent! — MoftToM,  Whitbrbad,  ft  Gusro,  W.S. — Tom,  Mvbkat,  ft  Jamimon. 
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Present, 

The  Lord  Justice- General. 

The  Lord  Justice-Clerk. 

Judff€$ — Lords  Cowan,  Deas,  Ardmillan,  Neaves,  and 

JbR  VIS  WOODS. 

James  John  Kennedy,  Appellant. — Young — A.  E.  Clark — Keir, 

AGAINST 

Gborqe  Cadbnhbad,  Respondent. — Shand  and  Bimie. 

Statute  19th  and  20tu  Vict.,  g.  103,  sec.  18  (The  Naisances  Re- 
moval (Scotland)  Act) — Statute  27th  and  28th  Vict.,  c.  53, 
sec.  28  (The  Summary  Procedure  Act) — Statute  25th  and  26th 
Vict.,  c.  101,  sec.  447  (The  Police  and  Improvement  (Scotland) 
Act)  —  Concurrence  op  Procurator-Fiscal  —  Jurisdiction  — 
Relevancy — Appeal. — Upon  an  appeal  against  a  conviction  ob- 
tained before  a  local  Magistrate  for  contravention  of '  The  Nuisances 
'  Removal  (Scotland)  Act,  section  18.'  Held  that  the  concurrence 
of  the  Procurator- Fiscal  is  not  necessary  in  a  complaint  under  that 
Act,  although  concluding  for  a  penalty,  and  failing  payment 
thereof,  for  imprisonment. 

2.  That  by  *The  Nuisances  Removal  (Scotland)  Act,'  the  Sheriff, 
local  Magistrates,  and  Justices  of  the  Peace  have  a  concurrent 
jurisdiction  conferred  upon  them  to  try  complaints  under  the  Act, 
and  that  the  omission  in  section  43,  44,  and  45  thereof,  to  extend 
the  executive  provisions  of  the  statute  to  Magistrates  and  Justices 
of  the  Peace  is  supplied  by  section  447  of  *The  Police  and  Im- 
^  proveroent  (Scotland)  Act,'  and 

3.  That  the  penalties  enacted  by  '  The  Nuisances  Removal  Act '  are 
directed  not  only  against  the  exposure  for  sale  of  meat  unfit  for 
human  food,  but  also  against  the  keeping  of  the  same  with  the  in- 
tent that  it  should  be  used  for  such  food. 


No.  98. 

Kennedy    . 
Cadenhead. 

HighConrt, 

25th  Nov. 

and  24th 

Dee. 

1867, 

Appeal, 


This  was  an  appeal  certified  from  the  Circuit  Court 
held  at  Aberdeen  in  September  1867,  and  presented  by 
%Tames  John  Kennedy,  designed  wholesale  merchant  in 
Aberdeen,  against  a  judgment  and  conviction  by  the 
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Krnn^y  t.  Magistrates  of  that  city,  dated  21st  August  1867,  pro- 

cadenhead.  nouncod  upon  a  petition  and  complaiDt  under  the  19th 

"sK^^^^  20th  Vict.,  cap.  103.     'The  Nuisances  Removal 

"J24th*  '  (Scotland)  Act,  1856,'  especially  section  18  thereof. 

A  petition  had  been  presented  by  George  Thomson, 

inspector  of  Nuisances  for  the  city  of  Aberdeen,  to 

the  Magistrates  there,  under  the  18th  section  of  the 

above  Act,  and  in  the  course  of  the  proceedings  taken 

thereon,  certain  hams  which  had  been  found,  inspected, 

and  seized  by  Thomson  upon  the  premises  and  in  the 

custody  of  the  appellant,  were  declared  by  a  Magistrate 

upon  examination  and  upon  a  proof  adduced,  to  be  unfit 

for  human  food,  and  were,  upon  26th  March  1867, 

ordered  to  be  destroyed  in  t'Crms  of  said  Act. 

Thereupon  there  was  presented  to  the  Magistrates  of 
Aberdeen  the  said  complaint,  bearing  to  be  at  the  in- 
stance of 

'George  Gadenbead,  Advocate  in  Aberdeen,  tbe  officer  or  person 
'  empowered  hj  tbe  local  autbority  for  tbe  burgb  of  Aberdeen,  under 
'  'Tbe  Nuisances  Removal  (Scotland)  Act,  1856/  vis., Tbe  Commis- 
'  sioners  of  Police  for  tbe  City  of  Aberdeen  to  make  coniplaints  and 
'  take  proceedings  under  said  Act  on  tbeir  bebalf,  witb  concurrence 
'  of  tbe  Procurator- Fiscal  of  Court,  petitioner,  against  tbe  said  James 
'  Jobn  Kennedy,  designed  mercbant,  residing  in  Aberdeen. 

The  complaint  set  forth — 

'  Tbat  tbe  respondent,  James  Jobn  Kennedy,  is  tbe  person  to  wbom 
twelve  pieces  of  meat,  viz.,  pork  bams,  belonged,  or  in  whose  cus- 
tody tbe  same  were  found,  wbicb  twelve  pieces  of  meat  were,  upon 
tbe  20tb  day  of  March  1867,  within  tbe  premises  in  Market  Street 
of  Aberdeen,  of  tbe  said  James  Jobn  Kennedy,  found,  inspected, 
examined,  and  seised  by  George  Thomson,  an  inspector  of  nuisances 
duly  appointed  for  tbe  city  of  Aberdeen,  under  '  The  Nuisances  Se- 
moval  (Scotland)  Act,  1856; '  in  respect  there  was  probable  cause 
for  believing  that  the  same  were  intended  for  human  food,  and  in 
respect  tbe  same  appeared  to  him  to  be  unfit  for  such  food ;  and  the 
same  were  in  fact  intended  by  tbe  said  James  John  Kennedy  for 
human  food,  and  were  unfit  for  such  food ;  and  were,  on  the  26th 
day  of  the  said  month  of  March,  ordered  to  be  destroyed,  or  to  be  so 
disposed  of  as  to  prevent  tbeir  being  exposed  for  sale  or  used  for 
human  food,  by  William  Henderson,  Esq.,  one  of  the  Magistrates  of 
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Aberdeen,  to  wbom  it  appeared  that  the  Bud  twelve  pieces  of  meat    No.  93. 
were  unfit  for  the  food  of  man ;  whereby  the  said  James  John  Ken-  Cadenhead. 
nedj  has  contravened  the  said  Act,  section  18th,  and  is  liable  to  a  HighConrL 
penalty  not  exceeding  £10  for  each  of  the  said  pieces  of  meat,  with  25th  Nov. 
expenses.  D^, 

*That  this  petition  is  founded  on  'The  Nuisances  Removal  (Soot-      1867. 
'  land)  Act,  1856,'  particularly  sections  4,  5,  6,  7,  18,  and  44 ;  and    Appeal, 
also  on  ^The  General  Police  and  Improvement  (Scotland)  Act, 
1862,'  particularly  the  preamble  and  sections  1  and  446  and  447 
thereof.' 


The  prayer  concluded  for  decerniture  against  the 
appellant  for  the  above  penalty,  and  failing  payment, 
for  warrant  for  his  imprisonment  for  a  period  not  ex- 
ceeding sixty  days,  and  it  was  signed  '  Geo.  Cadenhead/ 
in  his  capacity  as  officer  appointed  as  above-mentioned, 
and  there  was  added,  '  concurs  herein,  Geo.  Cadenhead, 

'  p.-f; 

The  appellant  pleaded  not  guilty,  and  after  parties 
were  heard  on  various  grounds  of  defence,  a  proof  was 
allowed  to  the  respondent,  the  petitioner  therein,  and 
upon  21st  August  1867,  the  following  judgment  and 
conviction  was  pronounced  : — '  Aberdeen,  2lst  August 
*  1867. — Having  considered  the  proof  adduced  and 
'  heard  parties, — ^Finds  the  contravention  of  the  statute 
'  libelled  on  proved ;  convicts  the  respondent  James 
'  John  Kennedy  thereof :  Finds  him  liable  in  a  penalty 
'  of  2s.  6d.  sterling  for  each  of  the  twelve  hams  libelled 
'  on :  Finds  him  also  liable  in  £7,  16s.  of  expenses  of 
'  process,  and  decerns.' 

Against  this  conviction  the  appeal  was  presented,  and 
the  following  were  the  grounds  pleaded  : — 

1.  The  complaint,  which  prayed  for  penalties,  and, 
in  default  thereof,  for  imprisonment,  was  at  the  instance 
of  the  respondent,  as  prosecutor  appointed  by  the  local 
authority,  with  his  own  concurrence  as  Procurator- 
Fiscal  of  Court,  whereas  the  Act  contemplated  that  the 
prosecutor  should  have  been  a  different  person  from  the 
Procurator-Fiscal  of  Court. 
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Kenn^y  «.      ^'  ^^^  Magistrates  had  no  jurisdiction  in  such  a  case, 

c^denhead.  i\^q  ^ct  having  Conferred  jurisdiction  upon  the  SheriflF, 

^'thsVv!  not  on  the  Magistrates. 

^D^^       3.  There  was  no  offence  under  the  Act  charged.    The 
^8fi7,     appellant  was  a  wholesale  dealer,  while  the  Act  was 
ppeai.    confined  to  retail  dealers,  or,  at  least,  to  the  exposure 
of  diseased  meat  for  sale. 

Parties  were  heard  upon  the  first  ground  of  appeal 
upon  25th  November  1867. 

Young  and  Keir,  for  the  appellant. — ^The  petition 
bears  to  be  at  the  instance  of  the  officer  appointed  by 
the  local  authority,  under  the  *  Nuisances  Removal  Act/ 
to  make  complaints  on  their  behalf,  and  to  be  concurred 
in  by  the  Procurator-Fiscal.  The  only  person  who  signed 
it  was  George  Cadenhead,  who  subscribed  it  in  both 
characters.  We  object,  therefore,  that  this  is  not  a 
valid  complaint.  There  is  here  no  proper  instance. 
The  appointment  of  the  Procurator-Fiscal  as  the  officer 
to  institute  complaints  on  behalf  of  the  local  authority, 
under  the  Nuisances  Removal  Act,  was  illegal,  and 
contrary  to  the  intention  of  the  Legislature,  and  would 
defeat  the  objects  of  the  Act.  The  provisions  in  section 
48  of  the  Act,  securing  its  enforcement  by  means  of  the 
Procurator -Fiscal  of  the  district,  when  the  nuisances 
exist  upon  the  premises  of  the  local  authorities  them- 
selves, or  when  they  neglect  to  discharge  their  duties 
under  the  Act,  clearly  indicate  that  he  is  to  be  a  separate 
individual  from  the  person  or  officer  appointed  by  the 
local  authority  to  take  proceedings  on  their  behalf 
(reads  section  43).^     If  the  same  person  is  appointed  to 

^  '  19th  and  20th  Vict.,  c  103,  section  xliii. — If  any  nuisance  shall 

'  exist  upon  or  in  any  premises  possessed  or  managed  by  the  local 

^  authority,  or  in  which  the  local  authority  have  any  interest,  or  if 

*  the  local  authority  shall  neglect  to  perform  any  duty  imposed  upon 
'  it  by  this  Act,  or  to  take  all  due  proceedings  in  this  Act  authorised 
'  for  the  removal  of  nuisances,  or  preservation  of  health,  or  due  regu- 
'  lation  of  lodging-houses,  it  shall  be  competent  for  any  two  house* 

*  holdws  residing  within  the  district,  or  the  inspector  of  the  poor  of  the 
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both  offices  he  cannot  be  said  to  concur,  as  no  inde-  K^n^y ». 
pendent  judgment  could  be  exercised  by  a  person  who  Cadenhead. 
acts  at  the  same  time  in  both  capacities  ;  and  he  is  also  ^s^ll^ov^ 
deprived  of  the  power  of  withholding  his  concurrence,  ^°^*^ 
and  of  thereby  checking  oppressive  proceedings  at  the     ^"^7. 
instance  of  the  local  authority.     Further,  complaints    Appeal. 
under  the  Nuisances  Removal  Act   are  of  a  criminal 
nature,  as  defined  in  section  28  of  The  Summary  Pro- 
cedure Act  (27th  and  28th  Vict.,  c.  53),  and  require 
the  concurrence  of  the  Procurator-Fiscal.*    His  concur- 


'  parish,  or  for  the  Procurator-Fiscal  of  the  Sheriff  or  Justice  of  the 
'  Peace  Court  of  the  county,  or  of  the  Burgh  Court,  to  give  written 
^  notice  to  such  local  authority  of  the  matters  in  which  such  neglect 
'  exists ;  and  if  the  local  authority  do  not,  within  fourteen  days  after 
'  such  notice,  or  in  the  case  of  neglect,  to  enforce  any  regulation  or 
^  direction  of  the  fioard  under  part  2  of  this  Act,  within  two  days 

*  after  such  notice  remove  or  remedy  the  nuisance  referred  to,  or  in 

*  any  other  case  take  the  steps  authorised  or  required  by  this  Act,  it 
*'  shall  be  competent  for  the  parties  aforesaid  to  apply  to  the  Sheriff 

*  by  summary  petition,  and  the  Sheriff  shall  thereupon  enquire  into 

*  the  same,'  &c.  (then  follow  directions  to  the  Sheriff  as  to  the  remedy 
to  be  given  and  as  to  expenses). 

'^27  and  28  Vict.,  c.  53,  section  xxviii. — And  whereas  much 
inconvenience  has  resulted  from  the  uncertainty  which  exists  as  to 
the  nature  of  the  jurisdiction  conferred  by  various  Acts  of  Parlia* 
ment  authorizing  convictions  for  offences,  and  the  recovery  of  penal- 
ties, and  the  enforcement  of  orders  by  imprisonment  upon  summary 
complaint  before  Sheriffs,  Justices,  and  Magistrates  in  Scotland,  and 
it  is  expedient  to  define  the  cases  in  which  such  jurisdiction  shall  be 
held  to  be  of  a  criminal  nature.  In  all  proceedings  by  way  of  com- 
plaint instituted  in  Scotland  in  virtue  of  any  such  statutes  as  are 
hereinbefore  mentioned,  the  jurisdiction  shall  be  deemed  and  taken 
to  be  of  a  criminal  nature  where  in  pursuance  of  a  conviction  or 
judgment  upon  such  complaint,  or  as  part  of  such  conviction  or 
judgment,  the  Court  shall  be  required  or  authorixed  to  pronounce 
sentence  of  imprisonment  against  the  respondent,  or  shall  be  author- 
ized or  required  in  case  of  default  of  payment  or  recovery  of  a 
penalty  or  expenses,  or  in  case  of  disobedience  to  their  order  to 
grant  warrant  for  the  imprisonment  of  the  respondent  for  a  period 
limited  to  a  certain  time,  at  the  expiration  of  which  he  shall  be  en- 
titled to  liberation,  and  in  all  other  proceedings  instituted  by  way  of 
complaint  under  the  authority  of  any  Act  of  Parliament  the  juris- 
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K^n^y\  rence  being  therefore  necessary,  it  was  illegal  in  the 
cadeDhea4.  \oca,\  authority  to  appoint  him  to  be  the  officer  under 
^^h^NSr!'  ^^^  -^^^f  ^s  above  mentioned.     And  it  is  inexpedient, 
^D^^^  by  making  this  lawful,  to  enable  thereby  the  local 
authority  to  remove  the  checks  provided  by  the  Act 
against  its  abuse.     The  complaint  is  therefore  vitiated, 
we  contend,  in  respect  that  it  contains  no  proper  in- 
stance. 

Shand  and  Birnie,  for  the  respondent. — ^The  question 
is — Is  the  concurrence  of  the  Fiscal  required;  and  if  so, 
is  there  anything  improper^  in  the  petitioner  acting  in 
both  capacities  and  concurring  for  himself?  He  is 
appointed  under  section  6  of  the  Act,  which  is  very 
broad  in  its  terms  (reads). ^  The  28th  section  of  '  The 
*  Summary  Procedure  Act'  does  not  render  this  a 
criminal  procedure,  nor  make  the  concurrence  of  the 
Fiscal  necessary.  The  object  of  that  section  is  merely 
to  fix  the  Court  before  which  proceedings,  by  way  of 
summary  complaint,  are  in  certain  cases  to  be  brought, 
and  its  provisions  are  inapplicable  to  such  a  case  as 
this.  This  is  a  prosecution  for  penalties  incurred  under 
a  statute,  and  at  the  instance  of  a  statutory  officer ;  and 
although  his  concurrence  has  been  obtained,  it  is  not 
necessary.     But,  even  if  necessary,  there  is  nothing  in 


diction  shall  be  held  to  be  civil :  provided  always  that  nothing  con- 
tained in  this  Act  shall  be  construed  to  afiPect  the  right  of  any  party 
to  proceedings  taken  under  this  Act  to  be  examined  as  a  witness 
therein,  but  such  right  shall  remain  as  it  would  have  been  if  this 
Act  had  not  been  passed.' 

^  '  19th  and  20th  Vict.,  c.  103,  section  vi. — The  local  authority  may 
appoint  any  committee  or  committees  of  their  own  body  to  receive 
notices,  take  proceedings,  and  in  all  or  certain  specified  respects 
execute  this  Act,  whereof  two  shall  be  a  quorum  ;  and  such  local 
authority  or  their  committee  may,  by  order  in  writing,  signed  by 
the  chairman  of  such  body  or  committee,  empower  any  officer  or 
person  to  make  complaints  and  take  proceedings  on  their  behalf, 
and  all  acts  done  or  proceedings  taken  by  or  against  such  com- 
mittee or  officer  or  person,  shall  be  as  valid  as  if  they  were  done 
by  or  taken  in  the  name  of  all  the  members  of  the  local  authority.' 
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the    Nuisances    Removal  Act   to  render  it  illegal  for.  No. 93. 

i_    1     1  /•     p  Kennedy  »• 

him  to  institute  proceedings  under  the  Act  on  behalf  of  Cadenhead. 
the  local  authority,  and  at  the  same  time  to  act  as  fiigho.urt, 

T^.  1  y  ro  n  •  i  •  25th  NoT. 

riscal,  to  the  eflect  of  granting  concurrence  therein  ;  and  24th 
and  reference  was  made  to  Tough  v.  Jopp^  Aberdeen,  1(157'. 
April  28,  18G3,  Irvine,  vol.  iv.,  p.  36i);  Blackwood  v.  Appeal. 
Finnie^  High  Court,  June  1,  1844,  Broun,  vol.  ii.,  p. 
206;  White  v.  Watson,  Pellet,  and  Co.,  High  Court, 
Nov.  21,  1836,  Swinton,  vol.  i.,  p.  344 ;  liu.^sell  v.  Col- 
guhoun,  High  Court,  Nov.  24, 184 5,  Broun,  vol.  ii.,  p.  572. 
The  Lord  Justick-Clerk — This  is  a  petition  and  ap- 
peal against  a  conviction  following  on  a  complaint  under 
the  •  Nuisances  Removal  (Scotland)  Act,  1856/  By  the 
6th  section  of  that  Act  power  is  conferred  on  the  local 
authority  to  appoint  an  individual  to  take  proceedings 
against  parties  contravening  the  Act,  and  to  recover  the 
penalties  thereby  incurred.  This  power  of  appointment 
is  couched  in  very  general  terms,  and  it  appears  from 
the  terms  used  that  the  local  authority  could  appoint 
to  the  office,  if  they  pleased,  one  of  their  own  officers. 
If  this  be  so,  and  the  party  named  institutes  proceed 
ings,  it  is  difficult  to  see  that  there  is  anything  objec- 
tionable in  the  proceedings  in  this  case.  The  party 
appointed  by  the  local  authority  here  was  the  Pro- 
curator-Fiscal, and  the  objection  now  stated  for  the 
appellant  is,  that  the  proceedings  under  the  Act  being 
of  a  criminal  nature,  as  defined  by  the  Summary  Pro- 
cedure Act,  the  concurrence  of  the  public  prosecutor 
was  necessary.  Being  himself  prosecutor,  the  officer 
appointed  by  the  local  authority  to  prosecute  the 
ofience  is  not,  it  is  said,  in  a  position  also  to  concur  as 
public  prosecutor.  Two  parties  are  said  to  be  required — 
a  prosecutor  acting  for  the  local  authority,  and  a  con- 
curring public  prosecutor;  whereas  here  there  is  one 
party  only.  Now,  it  is  true  that,  under  the  28th  sec- 
tion of  the  Summary  Procedure  Act,  in  all  complaints 
where  ^  the  Court  shall  be  required  or  authorised  to 
*  pronounce  sentence  of  imprisonment  against  the  re- 
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Kennedy ». '  spondent,  OF  shall  be  authorised  or  required  in  caee  of 
^^^f^^-  *  default  of  payment  or  recovery  of  a  penalty  or  ex- 
*a?th^l^'  *  penses,  or  in  case  of  disobedience  to  their  orders,  to 
and  24th  *  grant  Warrant  for  the  imprisonment  of  the  respondent,' 
1867.     the  jurisdiction  shall  be  deemed  to  be  of  a  criminal 
Appeal,   nature;  and  it  is  also  true  that  complaints  under  the 
Nuisances  Removal  Act  come  under  that  definition. 
The  object  of  the  statute,  however,  in   so  defining 
criminal  prosecutions,  is  not  to  alter  the  character  of 
offences  so  as  to  give  them  a  proper  character  as  criminal 
cases,  but  rather  to  indicate  the  court  of  review  which 
shall  be  competent  in  such  cases.     The  Summary  Pro- 
cedure Act  does  not  enact  that  all  complaints  of  the 
nature  indicated  shall  necessarily  require  the  consent  of 
the  public  prosecutor,  and  it  is  only  in  proper  criminal 
cases,  mala  in  se,  that  the  public  prosecutor  must  concur. 
And  as  I  am  of  opinion  that  the  complaint  against  the 
appellant  is  not  one  of  a  nature  requiring  such  concur- 
rence, I  am  prepared  to  repel  this  objection.     There  is 
here  the  statutory  instance,  and  the  concurrence  of  the 
Procurator-Fiscal  is  not  necessary.   Two  parties  are  not 
requisite.     It  is  not  necessary  to  consider  the  question 
as  to  whether,  if  the  concurrence  of  the  Fiscal  were 
necessary,  it  could  or  could  not  be  given  by  the  prose- 
cutor in  his  separate  character  of  Fiscal. 

The  cases  cited  for  the  respondent  in  order  to  show 
that  the  concurrence  of  the  public  prosecutor  is  not 
necessary  in  complaints  of  this  nature,  appear  to  me  to 
be  directly  in  point.  They  were  decided  before  the 
passing  of  the  Summary  Procedure  Act,  but,  as  I  have 
already  explained,  I  do  not  think  that  that  statute 
affects  this  question. 
Lord  Cowan  concurred. 

Lord  Deas. — The  complaint  in  this  case  was  pre- 
sented and  insisted  in,  upon  the  footing  that  the  com- 
plaint required  to  be  at  the  instance  of  the  person 
appointed  by  the  local  authority,  with  the  ooncurrenoe 
of  the  Procurator-Fiscal,  and  the  case  was  argued  before 
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me  on  Circuit,  upon  the  assumption  that  such  concur-  Kranedy ». 
rence  was  necessary.     Taking  the  case  so,  I  confess  it  Cadenhaid. 
appeared  to  me  unsatisfactory  that  the  prosecutor  ap-  ^^^^' 
pointed  under  the  statute  and  the  Procurator-Fiscal,  ^j^^ 
whose  concourse  was  necessary,  should  be  one  and  the     ^8^7- 
same  person,  and  I  thought  the  question  an  important    ^pp^* 
one  which  ought  to  be  authoritatively  settled,  as  well 
as  the  question,  which  remains  behind,  as  to  the  con- 
struction of  the  Act,  which  it  was  contended  did  not 
apply  to  wholesale  dealers.      But  I  understand  your 
Lordships  to  hold  Chat  the  concurrence  of  the  Fiscal 
was  not  necessary.     That  involves  a  still  more  general 
question,  for  the  law,  if  so  laid  down,  will  apply  to  cases 
under  many  other  statutes  besides  the  one  now  in  ques- 
tion.  Without  the  authority  of  your  Lordships,  I  should 
have  felt  a  great  responsibility  in  deciding  so  important 
and  general  a  point.      But  I  am  relieved  from  that 
responsibility  by  the  imanimity  of  your  Lordships  in 
regard  to  it,  and  I  am  not  prepared  to  dissent  from  the 
opinion  your  Lordships  have  expressed.     The  result  of 
that  view  is,  of  course,  to  remove  the  difficulty  which 
was  pressed  upon  me  as  to  the  incompatibility  of  the 
two  characters  which  were  combined  in  the  prosecutor's 
person,  and  to  obviate  the  objection  taken  in  limine  to 
the  competency  of  the  complaint. 

Lord  Ardmtllan. — I  concur  with  your  Lordships, 
but  I  reserve  my  opinion  on  the  question  raised  in  cases 
where  the  concourse  of  the  public  prosecutor  is  neces- 
sary. According  to  the  principles  of  our  law,  he  is  not 
bound  to  give  his  concurrence  in  all  cases,  but  only  on 
good  cause  shown.  And  I  should  have  some  difficulty 
in  saying  that  a  sufficient  concourse  is  given  by  a  per- 
son who  prosecutes  privato  nomine,  and  likewise  in  his 
character  of  public  prosecutor ;  but  I  am  of  opinion  that 
the  concourse  of  the  public  prosecutor  b  not  necessary 
in  this  case,  and  that  the  28th  section  of  the  Summary 
Procedure  Act  does  not  affect  the  question,  or  alter  the 
previous  law. 
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No.  93.        Lord  Neaves. — I  am  unable   to   diflfer   Iroiii   your 

Kennedy  ''•-.,,.  ^  i  «•  -ii 

Cadenhead.  Lordships.      I  am  not  prepared  to  affirm  either  the 
HighCourt,  necessity  of  the  Procurator-Fiscal's  concurrence,  or  the 

25th  Nov.  ...  •  •        1  1 

and  24th  incompatibility  of  the  two  characters  in  which  he  acted. 
,  ^ '         The  Lord  Justice-General  and  Lord  Jerviswoode 

Appeal. 

concurred. 

The  Court  accordingly  repelled  the  objection  stated 
for  the  Appellant,  and  quoad  ultra  continued  the  case 
until  the  24th  day  of  December,  when  counsel  were 
heard  upon  the  two  remaining  objections,  viz. : — 

The  Magistrates  of  Aberdeen  had  no  jarisdiction  in  soch  a  case,  the 
Act  conferring  jarisdiction  upon  the  Sheriff,  not  on  the  Magistrates. 

No  offence  under  the  Act^was  relevantly  charged.  The  appellant 
was  a  wholesale  dealer,  while  the  Act  was  confined  to  retail  dealers, 
or,  at  least,  to  the  exposure  of  diseased  meat  for  sale. 

A.  R.  Clark  and  Keir^  for  the  appellant,  contended, 
with  reference,  in  the  first  place,  to  the  question  of 
jurisdiction. — By  section  18  of  the  statute  it  is  created 
an  offence  for  a  person  to  have  in  his  possession  or  cus- 
tody meat  exposed  for  sale,  and  which  is  unfit  for  the 
food  of  man.  And  a  penalty  of  £10  is  provided  in 
case  of  contravention  :  but  nowhere  in  that  section 
or  throughout  the  Act  itself  is  it  specifically  enacted 
that  a  Justice  or  Magistrate Jis  to  have  jurisdiction 
to  convict  for  that  penalty.  Jurisdiction  to  try  for 
the  offences  created  by  the  Act  is  conferred  by  part 
4  alone  of  the  statute,  entitled  ^Enforcement  of  and 
'  Procedure  under  this  Act.'  Sections  43,  44,  and  45 
in  that;part  prescribe  the  forms  and  procedure  to  be 
used  for  the  enforcement  of  the  Act^  and  they  make 
mention  of  the  Sheriff  Court  alone  as  the  proper  tribunal 
for  the  purpose.  There  is  no  mention  made  of  any  par- 
ticular procedure  for  the  enforcement  of  the  provisions 
contained  in  section  18.  That  section  simply  declares 
the  offence  and  prescribes  the-  penalty,  and  confers  no 
power  upon  the  Magistrates  or  Justices  to  convict  for 
that  penalty.  (See  foot  note,  page  549).  Procedure 
for  that  purpose  should,  we  contend,  have  been  taken 
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before  the  Sheriflf  in  terms  of  the  provisions  in  part  4  of    No  ds. 
the  statute/ and  not  before  the  Magistrate  who  has  no  Cadeoheadi 
jurisdiction  under  this  section  of  the  Act.  Higi.Court, 

o  1         •   1  /.  1  •  111        25th  Nov. 

second,  with  reference  to  the  question  whether  the  and  24th 
complaint  contains  a  relevant  charge.  The  appellant  is  isfij\ 
designed  therein  merchant,  residing  in  Aberdeen.  He  "kppeai. 
is  not  a  retail  dealer,  but  a  wholesale  merchant,  as 
designed  in  the  note  of  appeal,  and  we  maintain  that 
upon  a  proper  reading  and  fair  construction  of  the 
statute,  it  will  be  found  that  it  was  only  intended 
to  apply  and  does  only  apply  to  retail  dealers. 
But  further,  there  is  no  offence  under  the  statute  set 
forth  in  the  complaint.  It  sets  forth  that  the  appellant 
is  the  person  to  whom  twelve  hams  belonged,  or  in 
whose  custody  they  were  found,  inspected,  examined, 
and  seized,  on  20th  March  1867,  within  certain  premises 
in  Aberdeen,  by  an  Inspector  of  Nuisatices,  in  respect 
there  was  probable  cause  for  believing  that  they  were 
intended  for  human  food,  and  in  respect  they  appeared 
to  him  to  be  unfit  for  such  food,  and  were  in  fact  in- 
tended for  such  food,  and  were  ordered  by  the  Magis- 
trate to  be  destroyed,  whereby  the  Appellant,  it  is 
alleged,  had  contravened  the  18th  section  of  the  Act. 
It  is  not  s;iid  that  the  hams  were  being  exposed  for  sale 
when  found  in  the  appellants  premises.  And  it  is  not 
said,  nor  can  it  be  contended,  that  mere  possession  of  such 
meat,  apart  from  the  intention  as  to  its  use,  constitutes 
an  offence  under  this  section.  The  section  does  not  set 
forth  two  offences.  The  alternative  in  the  first  part  of 
the  section — '  ejpposed  for  sale,  or  which  there  is  pro- 
'  bable  cause  for  believing  to  be  intended  for  human 
'  food' — is  not  introduced  in  order  to  specify  another 
form  for  the  same  offence'  (reads),  but  that,  on  the 

'  *l9th  and  20th  Vicl.,  cap.  103,  section  18.— The  inspector  of 
'  nuisances  may,  at  all  reasonable  times,  enter  any  premises  to  in- 
'  spect  and  examine  any  carcase,  meat,  poaltry,  game,  flesh,  fish, 

*  fruit,  or   vegetables  exposed   for   sale,  or   which   there  is  probable 

*  cause  for  believing  to  be  intended  for  human  food,  and  in  case  any 
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K^'^y\  occurrence  of  either  alternative^  inspection  is  to  be 
Cadenhcad.  warranted.     The  section,  after  making  mention  of  these 
^^h^^' alternatives  proceeds:—'  And  in  case  any  such  carcase/ 
"d^***  &c. — that  is,  any  carcase,  &c.  which  is  exposed  for  sale 
1867.     for  human  food — '  appear  to  him  to  be  unfit  for  such 
Appeal.   '  food,  the  same  may  be  seized  : '  And  it  is  declared  that 
'  the  person  to  whom  such  meat  belongs  shall  be  liable 
'  to  a  penalty,'  &c.     The  Act,  we  contend,  applies  only 
to  persons  who  expose  meat  for  sale  which  is  unfit  for, 
and  is  intended  for  human  food.     A  person  may  have 
diseased  meat  innocently  in  his  possession,  and  if  he 
can  show  that  it  is  not  intended  for  human  food,  then 
he  is  not  under  the  Act.     But  here  it  is  not  stated  on 
the  face  of  the  libel  that  the  appellant  intended  to  sell 
these  hams,  nor  does  it  even  appear  that  he  intended 
them  as  human  food,  simultaneously  with  their  being 
unfit  for  such  food.     The  mere  fact  of  their  becoming 
unfit  for  human  food  after  the  appellant  became  pos- 
sessed of  them  cannot  be  said  to  constitute  an  offence. 
On  these  grounds,  we  contend,  the  complaint  Is  irrele- 
vant, and  the  appeal  ought  to  be  sustained. 

Shand  and  Birnie,  for  the  respondent,  contended  that 
the  complaint  was  competently  addressed  to  the  Magis- 
trates. They  have  jurisdiction  to  entertain  it  at  com- 
mon law,  and  that  jurisdiction  is  not  taken  away  by 
the  Nuisances  Removal  Act.  At  all  events,  any  ambi- 
guity contained  in  the  latter  Act  is  cleared  away  by 
the  General  Police  and  Improvement  (Scotland)  Act, 

*  BQch  carcase,  meat,  poultry,  game,  flesh,  fish,  fruit,  or  vegetables 
*'  appear  to  him  to  be  unfit  for  such  food,  the  same  may  be  seised,  and 
'  if  it  appear  to  any  Justice  of  the  Peace  or  Magistrate  that  any  such 
'  carcase,  meat,  poultry,  game,  flesh,  fish,  fruit,  or  vegetables  is  unfit 

*  for  the  food  of  man,  he  shall  order  the  same  to  be  destroyed*  or  to 
'  be  so  disposed  of  as  to  prevent  its  being  exposed  for  sale  or  used  for 
'  such  food,  and  the  person  to  whom  such  carcase,  meat|  poultry, 
'  game,  flesh,  fish,  fruit,  or  vegetables  belongs,  or  in  whose  custody 

*  the  same  is  found,  shall  be  liable  to  a  penalty  not  exceeding  Ten 

*  Pounds  for  every  carcase,  fish,  or  piece  of  meat,  flesh,  or  fish,  or  any 

*  poultry  or  game,  or  for  the  parcel  of  fruit  or  vegetables  so  found.' 


i 
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1862.  Although  sections  43  and  44  of  the  Nuisances  ^^^'^^^-^ 
Act,  it  is  true,  are  included  in  Part  IV.  of  the  Act,  Cadenhead. 
which  is  entitled  '  Enforcement  of  and  Procedure  under  Highoourt, 
'  this  Act,'  and  that  they  make  mention  of  the  Sheriff  and  24th' 

Doc 

as  the  Magistrate  before  whom  procedure  for  its  enforce-  1867. 
ment  shall  be  taken^  the  omission  of  the  words  '  \Iagis-  Appeal 
'  trate  or  Justice  of  the  Peace,'  in  conjunction  with 
Sheriff,  was  an  inadvertence,  which  was  remedied  by 
the  (General  Police  and  Improvement  (Scotland)  Act^ 
1862  (25th  and  2tith  Vict.,  cap.  101),  Part  VII.,  en- 
titled for  the  amendment  of  this  very  Nuisances  Removal 
Act,  section  447,  which  provides,  that  '  All  the  provi- 
sions of  the  last  recited  Act'  (the  Nuisances  Removal 
Act)  '  and  all  the  procedure  therein  prescribed  in  regard 
'  to  proceedings  before  and  to  appeals  from  any  judg- 
'  ment  or  order  of  the  Sheriff,  shall  apply  to  proceedings 
'  before  and  to  any  judgment  or  order  of  any  Magis- 
'  trate  or  Justice  of  the  Peace  under  the  said  Act.' 
This  was  an  enactment  for  the  very  purpose  of  curing 
the  inadvertency  above  alluded  to.  Besides,  section  18 
of  the  Nuisances  Removal  Act  contemplates  by  its 
terms  that  the  same  Magistrate  who  condemns  the 
meat  as  unfit  for  food — viz.,  the  Justice  of  the  Peace  or 
the  Magistrate — may  also  convict ;  and  sections  44  and 
45  of  that  Act  do  not  interfere  with  that  provision. 
These  sections  merely  direct  the  mode  in  which  the 
Sheriff  is  to  exercise  jurisdiction.  Part  IV.  of  the 
Act,  in  which  these  sections  are  explained,  is  not  the 
only  part  which  relates  to  the  enforcement  of  penalties. 
Sections  10  and  12  both  confer  jurisdiction  equally 
upon  the  Sheriff,  Magistrate,  or  Justice  of  the  Peace, 
for  the  recovery  of  heavier  penalties  than  are  contained 
in  section  18.  With  reference  to  the  objection  that  the 
Act  does  not  apply  to  wholesale  dealers,  and  that  ex- 
posure for  sale  is  not  libelled  on,  we  do  not  admit  that 
the  appellant  is  a  wholesale  dealer;  but,  even  if  he 
were,  there  can  be  no  difference  made  under  the  Act 
between  a  whules^ile  and  a  retail  dealer.     The  one  sells 
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Kennedy  ».  *^  another  to  be  sold  for  human  food.     And  the  other 

Cadenhead.  geHs  directly  for  such  food.     Section  18  of  the  Act  does 

^Mh^o^'  "^^  require  exposure  for  sale  to  be  libelled  on.     It  is 

and  24th  directed   both  against  the  exposure  for  sale  and  the 

1867.     keeping  of  meat  unfit  for  human  food,  with  the  inten- 

AppeaL    tiou  that  it  should  be  used  as  such.     The  complaint 

goes  ev^en  beyond  the  requirements  of  the  Act.     It 

alleges — '  And  the  same  (the  hams)  were  intended  by 

'  the  said  James  John  Kennedy  for  human  food,  and 

'  were  unfit  for  such  food.'     The  Act  is  a  police  statute 

relating  to  the  health  of  the  public,  and  is  necessarily 

wide  in  its  terms ;  and  if  limited  to  cases  where  there 

has  been  exposure  for  sale,  its  enactments  would  be 

powerless. 

The  Lord  Justice- General. — The  two  objections 
which  remain  to  be  disposed  of  in  this  petition  and  ap- 
plication raise  questions  of  some  importance  with  refer- 
ence to  the  construction  of  this  statute.  The  statute 
was  intended  to  provide  safeguards  for  the  preservation 
of  the  public  health  ;  and  must,  on  the  one  hand,  re- 
ceive a  liberal  construction  so  far  as  that  object  is  con- 
cerned, but  also  a  strict  interpretation  so  far  as  the  in- 
fliction of  penalty  is  concerned. 

The  first  question  is.  Whether  the  magistrates  who 
tried  this  case  liad  jurisdiction  ?  The  oflfeuce  tried  was 
provided  for  by  the  18th  section  of  the  Nuisances  Re- 
moval (Scotland)  Act,  1856.  I  shall  not  say  the  offence 
was  created  by  that  Act,  as  it  may  be  a  point  capable 
of  dispute  whether  it  is  strictly  a  statutory  offence. 
That  section  provides  for  the  infliction  of  a  penalty  upon 
persons  in  whose  custody  or  possession  carciises,  meat, 
&c.,  which  are  unfit  for  human  food  is  found.  Now, 
had  the  bailies  of  Aberdeen  jurisdiction  to  try  that 
question  under  the  provisions  of  the  statute  ?  The 
sections  which  confer  jurisdiction  are  the  earlier  sec- 
tions, beginning  with  section  10  ;  and  the  jurisdiction 
conferred  in  all  those  sections  of  the  statute  is  conferred 
equally  upon  the  Sheriff,  resident  Magistrate,  and  Jus- 
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tices  of  the  Peace.     The  44th  section  does  not  confer,  ^  ^"-  ^•^• 
but  merely  regulates  the  exercise  of  jurisdiction  in  the  t^M'**"»>e^*i. 
procedure  under  the  Act.     And,  by  what  appears  an  "^fi'^i^J^** 
omission  in  that  section,  the  forms  of  procedure  are  »«*!  24th 
prescribed  as  applicable  to  the  Sheriff  Court  alone,  and     im. 
not  to  proceedings  before  the  Magistrates  or  Justices.  "Appeal. " 
It  was  for  the  purpose  of  remedying  that  omission  that 
section  447  was  inserted  into  the  General  Police  Act 
for  Scotland  in  that  portion  of  the  Act,  Part  VII.,  which 
was  expressly  designed  for  the  amend ii^ent  of  this  very 
Nuisances  Removal  Act.     That  section  provides  that 
the  provisions  of  the  Nuisances  Removal  Act,  and  *all 
'  the  procedure  therein  prescribed  in  regard  to  proceed- 
'  ings  before,  and  to  appeals  from  any  judgment  or 
'  order  of  the  Sheriff,  shall  apply  to  proceedings  before, 
*  and  to  any  judgment  or  order  of  any  Magistrate  or 
'  Justice  of  the  Peace,  under  said  Act.'     If  I  am  right 
in  my  construction  of  the  Nuisances  Removal  Act,  that, 
by  the  18th  section,  it  confers  jurisdiction  to  try  the 
offence  upon  the  Magistrates  or  Justices,  as  well  as  upon 
the  Sheriff,  and  that  the  44  th  section  does  not  confer 
jurisdiction  upon  the  Sheriff  any  more  than  upon  the 
Magistrates  and  Justices,  then  there  is  no  more  juris- 
diction conferred  on  the  one  than  upon  the  other  under 
this  or  any  other  section  of  the  Act.     It  appears  to  me 
that  the  true  construction  of  this  Act,  taken  in  connec- 
tion with  the  clear  provision  in  the  Police  Act,  is,  that 
jurisdiction  is  conferred  on  all,  and  that,  therefore,  the 
objection  here  taken  to  the  jurisdiction  of  the  Magis- 
trates of  Aberdeen,  who  tried  this  case,  is  ill-founded. 

The  second  objection  regards  the  construction  of  the 
18th  section  of  the  Art.  This,  it  is  said,  is  not  a  case 
within  the  meaning  of  that  section,  because  the  meat 
mentioned  in  the  complaint  was  not  meat  that  was 
'  exposed  for  sale.'  I  think  this  raises  a  question  of 
some  delicacy,  in  dealing  with  which  it  is  desirable  not 
to  decide  more  than  is  necessary  for  the  proper  dispostil 
of  the  case.     The  allegation  in  the  complaint  is,  that 
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Kenedy  v.^^^  appellant  is  a  person  to  whom  twelve  pieces  of 
cadenbead.  m^|.  belonged,  wliich,  upon  20th  March  1867,  within 
25Ui  Not.'  his  premises,  were  inspected,  examined,  and  seized  by 
"d^***  an  Inspector  of  Nuisances,  in  respect  there  was  probable 
^^^^-  cause  for  believing  that  they  were  intended  for  human 
Appeal,  {qo^^  and  in  respect  they  appeared  to  him  to  be  unfit 
for  such  food.  Now,  I  think  it  will  not  be  disputed 
that  the  seizure  was  justified  by  the  circumstances,  and 
that  it  was  made  in  precise  conformity  with  the  provi- 
sions of  this  section  of  the  Act.  The  section  says — 
'  The  Inspector  of  Nuisances  may,  at  all  reasonable 
'  times,  enter  any  premises  to  inspect  and  examine  any 
'  carcase,  meat,  &c.  exposed  for  sale,  or  which  there  is 
'  probable  cause  for  believing  to  be  intended  for  human 
'  food ;  and  in  case  any  such  carcase,  meat,  &c.  appear 
'  to  him  to  be  unfit  for  such  food,  the  same  may  be 
'  seized.'  The  complaint  avers  that  the  pieces  of  meat 
'  were  in  fact  intended'  for  human  food,  and  were  unfit 
for  such  food ;  and  that  on  the  26th  of  said  month  they 
were  ordered  to  be  destroyed,  or  to  be  so  disposed  of  as 
to  prevent  their  being  exposed  for  sale,  or  used  for 
human  food,  by  one  of  the  Magistrates  of  Aberdeen,  to 
whom  it  appeared  that  the  pieces  of  meat  were  unfit 
for  food,  and  that  thereby  the  said  section  was  contra- 
vened. There  are  three  distinct  parts  in  this  section  of 
the  Act.  The  first  is,  that  the  inspector  is  entitled  to 
enter  any  premises  and  inspect  food  in  either  of  two 
situations;  which  is,  either,  1st,  exposed  for  sale,  or, 
2d,  which  there  is  probable  cause  for  believing  is  in- 
tended for  human  food.  There  is  here  a  perfect  alter- 
native. If  there  be  reasonable  cause  for  believing  that 
it  is  in  one  or  other  of  tbese  situations,  it  may  be  in- 
spected. Being  inspected,  the  next  part  of  the  section 
says — '  and  in  case  any  such  carcases,  meat,  &c.  appear 
'  to  him  (the  inspector)  to  be  unfit  for  such  food,  the 
'  same  may  be  seized.'  He  may  seize  whether  it  has 
been  in  the  one  situation  or  the  other,  mentioned  in 
the  alternative  of  the  first  part  of  the  section.     The 
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next  step  is — '  If  it  appear  to  any  Justice  of  the  Peace  Kenedy* ». 
'  or  Magistrate  that  any  such  carcase^  meat^  &c.  is  unfit  Cadenhead. 
'  for  the  food  of  man,  he  shall  order  the  same  to  be  ^5^tn^or.' 
*  destroyed,  or  to  be  so  disposed  of  as  to  prevent  its  •°^**** 
'  being  exposed  for  sale  or  used  for  such  food.'    The     ^8^7. 
Magistrate  is  to  satisfy  himself  whether  the  seizure  is    ^vv^^- 
proper.     To  do  that,  he  must  make  up  his  mind  on  two 
points — 1st,  that  the  food  was  exposed  for  sale,  or  that 
it  was  intended  for  human  food ;  and  2d,  that  it  was 
unfit  for  the  food  of  man ;  and,  having  satisfied  himself 
on  these  points,  he  is  to  order  it  to  be  destroyed  to  pre- 
vent its  being  sold  as  such  food.     Now,  all  that  is  per- 
fectly complete ;  and,  in  order  to  justify  the  last  step, 
these  matters  of  fact  must  be  previously  established.    A 
penalty  is  to  be  inflicted  on  the  very  same  grounds  as 
this  order  is  to  be  pronounced,  viz.,  that  the  food  has 
been  properly  inspected  and  seized.     That  being  so,  I 
think  all  that  was  done  here  was  in  strict  conformity 
with  the  Act  of  Parliament.     The  hams  were  found  on 
the  appellant's  premises,  inspected,  and  examined  by 
the  inspector.     Then  it  is  said  they  were  seized  in 
respect  there  was  probable  cause  for  believing  that  the 
same  were  intended  for  human  food,  and  in  respect  the 
same  appeared  to  him  to  be  unfit  for  such  food.    The 
complainer  even  goes  further  than  the  Act,  and  avers 
that  in  fact  the  same  were  intended  by  the  appellant 
for  human  food,  and  were  unfit  for  such  food.    These 
last  averments  are  said  not  to  apply  to  the  same  point 
of  time  as  those  that  precede  them;  but  I  think  the 
fair  construction  is,  that  they  were  intended  for  human 
food  at  the  same  time  they  were  unfit  for  such.     Any 
other  construction  is,  T  think,  hypercritical. 

The  Lord  Justicb-Clebk  was  not  present  at  the 
second  hearing. 

Lord  Cowan. — I  concur.  I  have  only  one  observa- 
tion to  add  to  what  your  Lordship  has  said  with  regard 
to  the  question  of  jurisdiction.  The  447th  section  of  the 
General  Police  Act  is  very  express,  and  confers  a  right  of 
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^^  ^^'^  appeal  from  the  judgment  of  the  Magistrates  and  Justices 
Cadenhead.  in  similar  terms  with  the  provisions  in  the  Nuisances 

25?h^or'  ^^"^ov^l  ^^^9  with  regard  to  proceedings  before,  and 

and  24th  appeals  from  judgments  or  orders  of  the  Sheriff. 

1867.         With  reference  to  the  second  question,  as  to  the  point 

Appeal,    of  time  at  which  the  meat  is  averred  to  have  been  unfit 

for  human  food,  the  statement  in  the  petition  that  the 

hams  '  were  in  fact  intended  for  human  food,  and  were 

'  unfit  for  such  food,'  occurs  as  of  the  date  when  they 

were  inspected,  examined,  and  seized  by  the  inspector, 

and  cannot  by  any  fair  construction  be  held  to  refer  to 

any  other  date.    And  this  being  so,  I  cannot  attach  any 

weight  to  the  objection. 

Lord  Deas. — When  this  case  came  before  me  at 
Aberdeen,  fourteen  objections  were  stated  to  the  con- 
viction, and  insisted  in  at  great  length.  Upon  three  of 
these  only  I  required  an  answer  from  the  respondents 
counsel.  But  these  three  raised  points  of  general  im- 
portance, upon  which  I  heard  argument.  The  first  of 
these  was  an  objection  to  the  Magistrate's  jurisdiction ; 
the  second  was  an  objection  that  the  Procurator-Fiscal 
could  not  be  appointed  prosecutor  by  the  local  authority 
under  the  Act ;  and  the  third  objection  was,  in  sub- 
stance, that  the  Act  did  not  apply  to  wholesale  dealers. 

('n  the  first  Of  these  questions,  although  of  general 
importance,  I  would  not  have  certified  the  case  to  your 
Lordships,  because  I  thought  it  quite  clear  that  there 
was  no  defect  of  jurisdiction,  and  I  concur  in  what  has 
been  said  upon  that  point.  The  second  objection  was 
obviated  and  disposed  of  at  our  last  sitting,  on  a  ground 
not  pleaded  to  me  at  Aberdeen — that  the  concurrence 
of  the  Procurator- Fiscal  in  the  complaint  (although  ad- 
hibited in  this  case)  was  not  necessary,  and  consequently 
that  there  was  no  incompatibility  in  appointing  him 
prosecutor. 

There  remains  the  third  question,  viz. — Whether  the 
Nuisances  Removal  Act  applies  to  wholesale  dealers? 
It  appeared  to  me,  although  my  own  opinion  wiia  in 
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accordance  with  the  views  now  stated  by  your  Lord-  Kenedy « 
ships,  that  that  was  a  question  of  great  general  import-  ^enhead! 
ance,  on  which  diflferent  individual  Judges  at  diflFerent  ^sfh^^ov!' 
Circuits  might  take  diflferent  views;  and  that,  as  the  ^^^^^ 
Act  was  in  daily  operation  in  all  the  burghs  in  the     i867- 
kingdom,  it  was  desirable  that  it  should  be  at  once    Appeal. 
authoritatively  decided  by  this  Court;    and  for  that 
reason  mainly  I  certified  the  case  to  your  Lordships. 

That  being  so^  I  have  little  to  add  to  what  your  Lord- 
ship in  the  chair  has  said.  If  a  distinction  were  to  be 
drawn  between  wholesale  and  retail  dealers,  it  appears  to 
me  that  it  would  be  impossible  to  carry  out  the  purposes 
of  the  Act.  Questions  would  continually  arise  who  were 
wholesale,  and  who  were  retail  dealers.  Many  whole- 
sale dealers  sell  by  retail,  and  many  retail  dealers  do 
not  refuse  to  sell  in  large  quantities  at  wholesale  prices. 
A  distinction  between  the  two  classes  of  dealers  would 
render  the  Act  unworkable.  The  purpose  of  the  Act 
plainly  applies  to  both,  and  my  opinion  is  that  the 
enactments  apply  to  both. 

A  further  question,  however,  arises  from  the  way  this 
complaint  is  framed — whether  exposure  for  sale  is 
necessary  to  be  set  forth  and  proved  ;  and  upon  that  I 
have  had  more  diflficulty.  I  agree,  however,  with  your 
Lordship  that  actual  exposure  for  sale  is  not  essential 
to  the  oflfence,  and  therefore  not  essential  to  be  averred 
in  the  complaint.  It  may  be  important  in  many  cases 
to  prevent  exposure,  because,  when  exposed,  sale  may 
follow  so  rapidly  that  detection  will  become  impractic- 
able. Accordingly  the  basis  of  this  complaint  is,  that 
the  hams  were  intended  by  the  respondent  for  human 
food,  and  were  unfit  for  human  food.  The  respondent 
is  designed  as  a  merchant,  and  the  obvious  meaning  is, 
that  he  intended  to  dispose  of  them  for  human  food. 
Exposure  for  sale  may  be  conclusive  evidence  of  that 
intention,  but  is  not  of  the  essence  of  the  oflTence. 
Whether  the  oflfence  may  be  committed  by  individuals 
who  are  not  dealers  at  all,  and  who  neither  mean  to 
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kIdw^*'  V  expose  for  sale  nor  to  sell,  is  a  question  not  before  us, 

Cadenhead.  and  On  which,  therefore,  I  give  no  opinion.     Neither 

^^th^"*^*'  do  I  give  any  opinion  whether  there  may  be  cases  in 

and  24th  which  seizure  and  condemnation  are  lawful,  although 

Doc  _ 

1867.     no  penalty  can  follow.     These  are  questions  of  too  great 

Appeal,    delicacy  and  importance  to  be  entered  upon  till  they 

actually  arise,  and  are  duly  discussed  and  considered. 

But,  as  regards  the  complaint  now  before  us,  my  opinion 

is,  that  the  conviction  upon  it  is  unobjectionable. 

Lord  Ardmillan. — ^I  have  nothing  to  add  on  the 
question  as  to  jurisdiction.  On  the  second  point  a  great 
deal  of  the  argument  appeared  to  me  truly  argument 
upon  the  merits  of  the  complaint.  I  am  not  quite 
certain  if  exposure  for  sale  alone,  without  explaining 
the  purpose,  is  sufficient.  The  exposure  for  sale  might 
be  for  some  other  purpose  than  for  human  food.  It 
might  be  for  manure.  On  the  other  hand,  the  purpose, 
without  exposure  for  sale,  might  not  be  sufficient. 
Perhaps  the  respondent  might  say  that  he  intended  it  for 
his  own  food,  and  whether  that  would  be  a  good  or  bad 
answer  to  the  prosecutor  I  give  no  opinion.  Such  ques- 
tions arise  on  the  merits,  and  as  the  result  of  inquiry. 
But  I  should  greatly  regret,  if  the  scope  of  this  remedial 
Act  were  so  narrowed  that  it  would  not  reach  to  the 
possession  of  diseased  and  unwholesome  meat,  not  indeed 
exposed  for  sale,  but  intended  as  food  for  human  beings, 
as  for  instance  in  a  Lunatic  Asylum  or  a  PoorshouBe. 
To  use  diseased  meat  for  such  a  purpose  must  be  highly 
culpable,  and  to  have  it  in  possession  with  intention  so 
to  use  it,  is  I  think  an  offence  under  this  Act. 

Lord  Neaves  and  Lord  Jerviswoode  concurred. 

The  Court  accordingly  refused  the  prayer  of  the  peti- 
tion, and  dismissed  the  appeal,  with  expenses. 

Agents — Jamks  Webster, S.S.C .William  Saundebs, SJS.C. 
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Present, 

The  Lord  Justice- General. 

The  Lord  Justice- Clerk. 

Judges — Lords  Cowan,  Deas,  Ardmillan,  Neates,  and 

Jertiswoode. 

Alfred  John  List,  Advocator. — Macdonald. 

AGAINST 

John  Pireib,  Respondent. 

Advocation — Comfetency-^Statute  13th  and  14th  Vict.,  c.  92. 
— A  bill  of  advocation  for  review  of  a  judgment  of  the  Justices  in 
Quarter  Sessions  which  merely  sustained  the  competency  of  an  ap- 
peal from  the  Petty  Sessions,  and  superseded  further  consideration 
of  the  appeal,  refused  as  incompetent. 

(Sequel  to  case  reported  ante  YoK  V.,  page  483.) 

The  respondent  having  been  convicted  before  the   No.  94. 
Petty  Sessions  of  the  Justices  of  the  Peace  for  the    Pirrie! 


county  of  Midlothian  for  a  contravention  of  the  Act  for  HighConrt, 

•  Dec  24 

the  Prevention  of  Cruelty  to  Animals  (13th  and  14th     i867. ' 


Vict.,  c.  92),  and  sentenced  to  six  weeks'  imprisonment.  Advocation, 
presented  an  appeal  to  the  Quarter  Sessions.  And 
having  been  incarcerated,  he  also  obtained  interim 
liberation  under  a  petition  presented  to  the  High  Court 
of  Justiciary,  and  interlocutor  thereon,  dated  8th  June 
1867  (See  ante  Vol.  V.,  page  433).  On  the  appeal 
coming  before  the  Quarter  Sessions,  the  advocator,  as 
Procurator-Fiscal  of  Court,  objected  to  the  competency 
of  the  appeal,  and,  after  hearing  parties,  the  following 
judgment  was  pronounced  : — *  16th  July  1867. — Sustain 
'  the  competency  of  the  appeal,  and  in  respect  that  it 
'  is  intimated  that  this  judgment  is  to  be  appealed  to 
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^^isf ii    '  ^^^  High   Court  of  Justiciary,  adjourn   the    further 
^'''"®^ '  hearing,  pending  the  appeal,   to   the   21  st  January 

HiKhCourt,  '  1  QfiQ  ' 
Dec.  24,         ^OVO. 

^8^'7-  The  present  bill  of  advocation  was  presente<l,  in  order 
Advocation,  ^q  bring  the  foregoing  judgment  under  review,  upon 
the  ground — 1st,  That  the  offence  of  which  the  respon- 
dent had  been  convicted  was  criminal,  or  guasi  criminal, 
as  to  which  no  power  of  review  on  the  merits  was  con- 
ferred by  the  Statute  13th  and  14th  Vict.,  c.  92;  2d, 
That  the  Justices  at  Petty  Sessions,  in  convicting  the 
respondent,  had  exercised  a  privitive  statutory  juris- 
diction ;  and  3d,  That  as  the  proceedings  before  the 
Petty  Sessions  had  been  regulated  by  the  provisions  of 
the  'Summary  Procedure  Act,  1864'  (27th  and  28th 
Vict.,  c.  53),  no  record  of  the  evidence  had  been  pre- 
served. 

No  appearance  was  made  for  the  respondent. 

After  hearing  counsel  for  the  advocator  in  support  of 
the  competency  of  the  advocation,  the  following  opinion 
was  delivered  by 

The  Lord  Justice-General. — It  appears  to  me  that 
this  bill  of  advocation  is  incompetent.  Advocation  is 
a  known  form  of  process,  either  by  itself  or  in  combina- 
tion with  suspension,  for  obtaining  the  judgment  of  the 
Court  in  causes  depending  before  inferior  Criminal 
Courts  ;  in  the  one  case,  during  the  course  of  the  proceed- 
ings ;  and  in  the  latter  case  when  final  judgments  have 
been  pronounced.  But  advocation  is  a  proper  process  of 
review,  whereas  the  question  intended  here  to  be  raised 
is,  whether  an  inferior  Judicatory,  by  pronouncing  an 
interlocutor  sustaining  an  appeal  to  it,  is  not  thereby 
threatening  or  intending  to  overstep  the  limits  of  its 
jurisdiction.  It  is  not  competent  to  appeal  in  order  to 
prevent  that.  Such  a  course  is  unprecedented.  I  ex- 
press no  opinion  as  to  whether  the  Quarter  Sessions 
were  right  or  wrong.  And  our  judgment  should,  I 
think,  contain  a  reservation  of  that  question.     All  we 
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should  do  is,  to  find  that  we  cannot  interfere ,  in  this    Lbt^*.* 

form.  l^irrie. 


The  other  Judges  concurred.  Highcourt, 

The  bill  of  advocation  was  accordingly  refused  as  in-     I867. 

competent,  without  prejudice  to  any  questions  as  to  Advooatioii. 

the  competency   of   the   respondent's  appeal  to  the 

Quarter  Sessions. 

Agent — W.  Saunobrs,  S^.C 


John  Holland,  Suspender. -««/.  C  Smith — Cattanach. 

AGAINST  Dec,  24, 

J867. 

The  Gauchalland  Coal  Compamv,  Respondents. — Clark  and 

Burnet 

Master  and  Servant  Act,  1867  (30th  and  Slst  Vict.,  c.  141.) — 
Summary  Prockdure  Scotland  Act,  1864  (27th  and  28th  Vict, 
c.  53,  section  19.) — Warrant  op  Citation — Objection  op  Depect 
OP  Form — Recovery  op  Compensation — Penalty — Imprison- 
ment.— In  a  suspension  of  a  conviction  for  a  contravention  of  the 
Master  and  Servant  Act,  objection  that  the  citation  served  on  the 
coroplainer,  which  summoned  him  to  appear  on  '  1 6/A  September 
'  1867,'  was  not  conform  to  the  warrant  of  citation  which  was  to 
cite  the  complainer  to  appear  on  *  l^th  September  current^'  while 
neither  the  complaint  nor  the  concurrence  of  the  Fiscal  specified  the 
jear ;  repelled  as  an  objection  to  form  excluded  by  the  20th  section 
of  the  Act. 

Second,  That  the  19th  section  of  the  Summary  Procedure  Act, 
authorising  immediate  imprisonment  as  a  means  of  enforcing  re- 
covery oi penalties  in  certain  cases,  applies  also  to  recovery  of  com- 
pensation under  the  Master  and  Servant  Act. 

In  September  1867  a  complaint  under  the  30th  and    N0.95. 
Slst  Vict.  c.  141   (The  Master  and  Servant  Act)  wa^  TheolLt 
presented  to  the  SheriflFSubstitute  of  Ayrshire  by  the *^°^  ^^^ 
Gauchalland  Coal  Company  against  the  suspender,  John  HighCourt, 
Holland,  setting  forth—  ^J-J^^ ' 

That  the  said  John  Holland,  being  the  servant  of  the  said  Gapch-  SaBpenaion- 
alland  Coal  Company,  and  partners  thereof,  in  their  trade  or  business 
of  coalmasters,  under  a  certain  contract  of  service  to  work  to  the  com- 
plainers  as  a  collier  in  their  works  at  Gauchalland  for  a  period  now 
VOL.  V.  2  N 
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No.  95.    unexpired,  did  on  the  9ih  day  of  September  1867,  at  Gauefaalland,  in 

TheGaucii-  the  said  county,  unlawfully  neglect,  and  has  ever  since  neglected,  to 

alland  Coal  f„igi  the  said  contract  and  has  absented  himself  from  the  service  of 

— ^  the  said  employers  without  just  cause  or  lawful  excuse. 

HighCourt,  '^    '^ 

r867. '  The  Company,  under  the  9th  section  of  the  Master 
Snspensioii.  and  Servant  Act,  1867,  claimed  £20  as  compensation 
for  the  suspender's  breach  of  contract.  And  the  prayer 
of  the  complaint  was  that  the  said  employed  may  be 
summoned  and  adjudicated  upon  under  said  section, 
and  for  warrant  to  cite  the  said  John  Holland  to  ap- 
pear, '  and  thereafter  to  proceed  in  the  matter  in  terms 

*  of  the  said  Act.' 

The  Procurator-Fiscal  concurred  in  the  complaint,  but 
no  date  was  affixed  to  his  concurrence,  nor  was  the  com- 
plaint itself  dated.  The  warrant  of  citation  granted 
was   also  without   date,  and   in   these  terms  : — '  The 

*  Sheriff  grants  warrant  to  officers  of  Court  to  serve  a 

*  copy  of  the  foregoingcomplaint  and  of  this  deliverance 
'  upon  John  Holland,  respondent,  and  to  cite  him  to 
'  appear  personally  to  answer  thereto  at  the  Sheriff 
'  Court,  Kilmarnock,  upon  the  16/A  day  of  September 
'  current^  at  eleven  o'clock  forenoon,  with  certification,' 
&c.  And  upon  this  the  suspender  was  cited  to  appear 
upon  the  16th  day  of  September  1867.  Thereafter, 
the  suspender  was  tried  summarily  before  the  Sheriff- 
Substitute  (Anderson)  at  Kilmarnock,  on  27th  Septem- 
ber, when  the  following  sentence  was  pronounced,  which 
is  in  the  form  No.  6  of  Schedule  K,  appended  to  the  Sum- 
mary Procedure  Act : — '  The  Sheriff-Substitute  in  re- 
'  spect  of  the  evidence  adduced,  convicts  the  said  John 
'  Holland,  of  the  contravention  charged,  and  therefore 
'  adjudges  him  to  forfeit  and  pay  the  sum  of  Twenty 
'  Pounds  of  compensation,  with  the  sum  of  Thirty 
'  Shillings  of  modified  expenses,  and  that  to  the  com- 
'  plainers,  and  in  respect  it  is  inexpedient  to  issue  a 
'  w&rrant  of  poinding  and  sale,  ordains  instant  execu- 
'  tion  by  imprisonment,  and  grants  warrant  to  officers 
'  of  Court  to  apprehend  the  said  John  Holland  and 
'  convey  him  to   the  prison  of  Kilmarnock,  and  to 
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'  the  keeper  thereof  to  receive  and  detain  him  for  the  H^uandr 
'  period  of  one  calendar  month  from  the  date  of  his  im-  TheOauch- 

^   .  .  alland  Coal 

'  pnsonment^  unless  the  said    compensation   and   ex-  Company. 
'  penses  shall  be  sooner  paid.'  iiighConrt, 

Holland  thereupon  presented  a  bill  of  suspension,  1867. ' 
and  pleaded — (1.)  That  the  complaint  and  concurrence  SaspcnBion. 
thereon,  and  the  warrant  of  citation  granting  warrant 
of  citation  for  '  the  16th  day  of  September  current,' 
*  not  being  dated,  the  citation  served  upon  the  com- 
plainer  which  cited  him  to  appear  on  'the  16th  day  of 
'  September  1867/  was  without  sufficient  warrant,  and 
therefore,  together  with  all  that  had  followed  thereon, 
illegal  and  invalid.  (2nd.)  That  the  sentence  pro- 
nounced against  the  complainer  was  not  conform  to  or 
warranted  by  the  Master  and  Servant  Act,  1867,  and 
ought  to  be  suspended,  in  respect  that  it  ordained 
instant  imprisonment  for  one  month  in  default  of  im- 
mediate payment  of  the  amount  of  compensation  and 
expenses  adjudged,  and  did  not  ordain  the  same  to 
be  recovered  in  the  first  place  by  distress  or  poinding 
of  the  goods  and  chattels  of  the  complainer,  and  in 
default  thereof  by  imprisonment. 

J.  C.  Smith  and  Cattanach,  for  the  suspender. — The 
suspender  was  cited  to  appear  on  16th  September  1867. 
The  officer  had  no  warrant  to  this  ejQTect.  The  warrant, 
which  was  undated,  granted  warrant  for  his  citation 
to  appear  'on  the  16th  day  of  September  current* 
This  might  mean  any  September,  as  neither  the  com- 
plaint nor  the  concurrence  was  dated.  Second,  In 
granting  warrant  for  instant  imprisonment  of  the  com- 
plainer, in  default  of  payment  of  the  compensation,  the 
SheriflF  had  exceeded  his  powers.  Sentences  pronounced 
under  section  9  th  of  the  Master  and  Servant  Act  were  by 
the  Act  to  be  executed  in  terms  of  section  11.  That 
section  provided  that,  in  default  of  implement  of  any 
order  for  payment  of  money,  and  in  default  of  recovery 
by  distress  or  poinding,  the  party  failing  might  be  impri- 
soned, subject  to  the  provisions  of  certain  Acts  therein 
referred  to.     Tte  provisions  referred  to,  and  applicable 
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iSSimd  t»,  *^  Scotland,  were  contained  in  Section  19th  of  the 
2J®^S*;  Summary  Procedure  (Scotland)  Act.  The  provisions 
Company,  in  that  section  empowered  the  Court  to  issue  warrant 
fi^g^Court,  of  imprisonment  in  default  of  the  recovery  of '  penalties' 
1867.  only.  No  penalty  had  been  imposed  in  the  present 
Saspeiision.  casc,  and  accordingly  the  Sheriflf  had  no  power  to  order 
instant  imprisonment.     (See  foot-note.) 

Clark  and  Burnet,  for  the  respondent. — ^The  objec- 
tion to  the  warrant  of  citation  is  untenable.  September 
1867  is  the  only  September  which  could  have  been 
intended ;  but,  at  all  events,  this  was  an  objection  for 
defect  in  form,  which  was  excluded  by  the  20th  section 
of  the  Master  and  Servant  Act.^      2nd,   Section   11 


1  30th  and  31st  Vict.,  c.  141,  section  XX. — *The  several  forms  in  the 
'  third  schedule  to  this  Act  contained,  or  forms  to  the  like  effect,  shall 
'  be  deemed  valid  and  sufficient  in  law,  and  no  objection  shall  be  taken 
'  or  allowed  for  any  alleged  defect  therein,  either  in  substance  or  in 

*  form,'  etc. 

Section  IX. — By  section  9  of  the  Master  and  Servant  Act,  the 
Sheriff,  &c.,  upon  the  hearing  of  any  information  or  complaint  under 
the  provisions  of  the  Act,  is  empowered,  inter  alia^  to  '  assess  and 
'  determine  the  amount  of  compensation  or  damage,  together  with  the 

*  costs,  to  be  made  to  the  party  complaining,  inclusive  of  the  amount 
'  of  any  wages  abated,  and  direct  the  same  to  be  paid  accordingly/ 

Section  XI. — '  Where,  on  hearing  of  an  information  or  complaint 
'  under  this  Act,  an  order  is  made  for  the  payment  of  money,  and  the 
'  same  is  not  paid  as  directed,  the  same  shall  be  recovered  by  distress 
'  or  poinding  of  the  goods  and  chattels  of  the  party  failing  to  pay,  and 

*  in  default  thereof  by  imprisonment  of  such  party  according  and  sub- 

*  ject  to  the  Acts  described  in  the  second  schedule  to  this  Act;  but 
'  no  such  imprisonment  shall  be  for  more  than  three  months,  or  be 

<  with  hard  labour.' 

27  th  and  28th  Vict.,  c.  53,  section  XIX. — The  only  Act  applicable  to 
Scotland  described  in  the  second  schedule  of  the  Master  and  Servant 
Acts,  and  referred  to  in  section  1 1  thereof,  is  the  Summary  Procedure 
(Scotland)  Act,  1864.  (27th  and  28th  Vict.,  c.  53)  Wherein  in  seo- 
tion  19  it  is  enacted,  *  In  all  cases  instituted  under  this  Act,  in  which 

*  any  penalty  is  or  shall  be  recoverable  by  poinding,  or  distress  and 

<  sale,  arrestment  or  other  summary  process  of  execution,  and  in 
. '  which  the  respondent  is  also  liable  to  be  imprisoned  for  a  term  to  be 

specified  in  the  warrant  of  imprisonment,  either  immediately  or  in 
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of  the  Master  and  Servant  Act  contained  the  only  pro-  hoHmIv 
vision  in  regard  to  the  recovery  of  money  ordered  to  be  ''^^^^, 
paid^  whether  fine  or  compensation ;  and  unless  com-  Company, 
pensation  is  recoverable  under  that  section,  and  the  HighCoupt, 
Summary  procedure  Act  imported  into  it,  there  is  no     isey, ' 
mode  of  recovering  it  at  all. — (See  foot-note,  30th  and  SoBpennon. 
31st  Vict.,  c.  141,  section  xx.) 

The  following  opinion  was  delivered  by 
The  Lord  Justice- General. — In  this  case  the  cita- 
tion, which  was  left  with  the  party  complained  against, 
professed  to  give  a  true  copy  of  the  complaint.  It 
summoned  the  suspender  to  appear  personally  before 
the  Sheriflf  'upon  the  16th  day  of  September  1867.' 
That  was  quite  complete  if  the  copy  was  a  correct  one 
of  the  warrant.  But  the  suspender  says  that  the  officer 
had  no  sufficient  warrant  to  cite  him  to  appear  of  the 
date  mentioned,  because  there  was  no  date  on  the  com- 
plaint, no  date  on  the  concurrence,  and  no  date  on  the 
warrant  of  citation.  All  that  the  warrant  said  was, 
that  the  suspender  was  to  appear  personally  to  answer 
to  the  complaint  '  upon  the  16th  day  of  September 
'  current'  The  word  ' current,'  it  is  said,  is  a  relative 
term,  and  if  you  cannot  find  an  antecedent  with  which 
to  couple  it,  it  can  mean  nothing  alone.  The  officer,  it  is 
said,  to  evade  the  difficulty  thus  occasioned,  used  a  form 
of  citation  not  authorised  by  the  Master  and  Servant  Act. 
The  forms  of  procedure  before  the  Sherift'  are  contained 
in  Part  II.  of  the  third  schedule  annexed  to  the  Act,  and 
the  ^Oth  section  specially  refers  to  that  schedule.  It 
provides  that  '  The  several  forms  in  the  third  schedule 
'  to  this  Act  contained,  or  forms  to  the  like  eflfect,  shall 
*  be  deemed  valid  and  sufficient  in  law,'  and  towards 

'  default  of  the  recovery  of  the  penalty  by  execution,  the  Court,  in 

*  lieu  of  granting  warrant  for  recovery  by  poinding  and  sale,  may 
^  issue  a  warrant  for  the  immediate  imprisonment  of  the  respondent 

*  for  any  term  not  exceeding  the  term  specified  in  the  Act  of  Parlia- 

*  ment  in  one  o*  other  of  the  forms  appended  to  Nos.  4,  5,  and  6  in 

*  schedule  K/  &c. 
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Houimd  t»  *^®  ^^^  ^^  ^^^  section,  after  specially  referring  to  the 
TheGauch-  schedule,  it  says  that  the  forms  set  forth  therein.  '  or 

alland  Coal  .  '      " 

Compapy.  '  forins  to  the  like  effect,  may  be  used,  and  shall  be 
'^iSPzl'^* '  suflBcient'  for  the  purpose  thereof.      It  is  therefore 
^^67.     quite  optional  to  a  party  proceeding  under  this  Act  to 
Snspeiuton.  ^g^  thosc  or  Other  forms.     He  must  use  forms  which 
are  equivalent,  and  it  may  be  safer  to  adhere  strictly  to 
the  forms  provided,  but  the  use  of  them  is  not  impera- 
tive.    Further,  the  same  section  provides,  that  no  mere 
objection  in  point  of  form  is  to  be  of  any  avail.    I  think 
the  objection  here  stated  is  formal  and  technical.     It  was 
impossible  that  the  warrant  could  refer  to  any  other 
month  than  that  of  the  current  year,  and  the  Sheriff- 
officer,  in  inserting  the  year  and  making  the  service- 
copy  more  distinct,  did  no  more  than  his  duty. 

There  is  another  objection  taken  here  which  relates 
to  the  form  of  sentence  pronounced.     The  9th  section 
presents  a  great  number  of  alternatives  to  the  Sheriff 
in  dealing  with  a  person  against  whom  a  complaint  has 
been  proved.     He  may  abate  the  whole  or  part  of  the 
wages  due  to  the  employed,  or  direct  the  fulfilment  of 
the  contract  of  service  under  security,  or  annul  the 
contract,  or,  where  no  compensation  or  damages  can  be 
assessed,  he  may  impose  a  fine,  or  else  he  may  assess 
the  amount  of  compensation  or  damages,  together  with 
costs  to  be  paid  to  the  complainer.    Now,  what  did  the 
petitioners  here  ask  the  Sheriff  to  do  ?     They  prayed 
'  that  the  said  employed  may  be  summoned  and  adjudi- 
'  cated  upon,  under  section  9th  of  the  Master  and  Servant 
'  Act,  1867.'     There  is  accordingly  no  ground  for  say- 
ing the  discretion  of  the  Sheriff  was  limited  in  any  way, 
or  that  he  was  tied  down  to  awarding  compensation. 
It  is  indeed  stated  in  the  petition  that  the  amount  of 
compensation  claimed  for  the  breach  of  contract  is  £20, 
but,  as  we  have  seen,  the  prayer  leaves  it  to  the  discre- 
tion of  the  Sheriff,  either  to  award  compensation  or  to 
make  any  of  the  other  orders  competent  under  the  9th 
section.     The  Sheriff  apparently  thought  that  the  jus- 
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tice  of  the  case  would  best  be  met  by  awarding  com-  h^^^* 
pensation^  and  accordingly  he  ^  convicts  the  said  John  TheOauch- 
'  Holland  of  the  contravention  charged^  and  therefore  Company. 
^  adjudges  him  to  forfeit  and  pay  the  sum  of  £20  of  UighCourt, 

Dec  24 

'  compensation,  with  the  sum  of  30s.  of  modified  ex-  ise?. ' 
'  penses,  and  that  to  the  complainers.*  So  far  there  Siupenuon. 
can  be  no  doubt  that  the  interlocutor  of  the  Sheriff  is 
unobjectionable ;  but  then  it  continues — '  in  respect  it 
'  is  inexpedient  to  issue  a  warrant  of  poinding  and  sale, 
'  ordains  instant  execution  by  imprisonment,  and  grants 
'  warrant  to  oflBcers  of  Court  to  apprehend  the  said  John 
'  Holland  and  convey  him  to  the  prison  of  Kilmarnock/ 
&c.  Now,  it  is  objected  that  this  order  was  ultra  vires. 
The  whole  question  raised  is  one  of  great  importance, 
and  depends  on  the  terms  of  the  11th  section  of  the 
Act.  The  Act  makes  no  other  provision  for  putting  a 
sentence  of  this  kind  into  execution,  and  indeed  almost 
all  the  sentences  which  may  be  pronounced  under  the 
9th  section  fall  to  be  put  in  execution  under  the  11th 
section.  Now,  that  section  says,  that '  where,  on  the 
^  hearing  of  an  information  or  complaint  under  this 
*  Act,  an  order  is  made  for  payment  of  money,  and  the 
'  same  is  not  paid  as  directed' — ^that  unquestionably 
'  comprehends  both  the  case  of  payments  of  compensa- 
tion and  of  penalties,  in  fact  every  kind  of  money  pay- 
ment—* the  same  shall  be  recovered  by  distress  or 
'  poinding  of  the  goods  and  chattels  of  the  party  failing 
'  to  pay,  and  in  default  thereof  by  imprisonment  of  such 
'  party  according  and  subject  to  the  Acts  described  in 
'  the  second  schedule  of  this  Act.'  This  is  a  provision 
very  similar  in  terms  to  those  which  your  Lord- 
ships have  had  occasion  to  construe  in  connexion 
with  the  Small  Debt  Act  and  the  Debts  Recovery  Act. 
In  construing  these  Acts  we  have  held  that  the  forms 
therein  provided  for  carrying  the  Acts  into  execution 
were  exclusive  of  any  other  modes,  and  the  only  com- 
petent ones.  I  think  that  this  section  must  receive  the 
same  construction.    The  Acts  referred  to  in  this  section 
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HoHand'r.  ^  ^hose  according  and  subject  to  which  money  ordered 
^ik  ^*ck«j  *^  ^®  P^^  ^  *^  ^  recovered,  are  the  Summary  Pro- 
company^  cedure  Acts.     The  Summary  Procedure  (Scotland)  Act, 
Hj^court,  1864,  provides  machinery  for  the  recovery  of  penalties 
1867.     and  expenses,  but  none  for  the  recovery  of  compensa- 
SospeDflioD.  tion,  and  that  for  the  very  good  reason  that  at  its  date 
there  were  no  acts  in  force  under  which  compensation 
could  be  awarded.     Compensation  was  a  novelty  first 
introduced  by  this  Master  and  Servant  Act  of  1867,  and 
it  may  fairly  be  said  that  if  the  framers  of  the  Act  had 
had  that  fact  more  clearly  before  them,  this  statute 
might  have  been  more  perspicuously  framed. 

But  the  question  is,  whether  we  are  to  defeat  the  ob- 
vious intention  of  this  reference  to  the  Summary  Pro- 
cedure Act  merely  on  account  of  this  ambiguity.  I 
think  that  that  would  be  an  unfair  construction  of  the 
statute,  and  it  is  quite  unnecessary,  as  in  the  19th  sec- 
tion of  that  Act  provision  is  made  for  the  recovery  of 
penalties,  and  the  procedure  there  provided  is  also  ap- 
plicable to  the  recovery  of  sums  awarded  as  compensa** 
tion.  Therefore,  when  the  11th  section  of  the  Master 
and  Servant  Act  refers  to  the  Summary  Procedure  Act 
as  furnishing  a  code  of  directions  for  putting  orders  for 
payment  of  money  into  execution,  I  think  we  must 
hold  it  applicable  to  the  case  of  sums  decerned  for  as 
compensation,  as  well  as  for  penalties  or  expenses. 

That  appears  to  me  to  remove  all  difficulty  from  the 
case.  The  Sheriff  or  the  Justices  who  pronounce  a 
sentence  under  this  Act  are  entitled  to  take  into  con- 
sideration whether  it  is  expedient  to  issue  an  order  to 
poind,  or  at  once  to  issue  a  warrant  for  imprisonment. 
Here  the  Sheriff  adopted  the  latter  course,  and  in  doing 
so  he  acted  in  accordance  with  the  powers  conferred 
upon  him  by  this  Act. 

The  other  Judges  concurred,  and  the  bill  was  accord- 
ingly refused,  with  expenses. 

Agents—DATiD  Fobstth,  S.S.C — Jobn  Tuoiuon,  S.S.C. 
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ABDUCTION  OF  VOTER. 

See  Statute  17th  and  18th  Vict.  c.  102,  No.  2,  p.  265. 
„  „  „  No.  1,  p.  317. 

ADJOURNMENT  OF  DIET. 

In  a  complaint  under  the  forms  of  the  Summary  Procedure  Act, 
1 864,  for  an  offence  against  the  Salmon  Fisheries  (Scotland) 
Act,  1862 ;  by  which  two  justices  are  required  for  the  trial  of 
a  case,  it  is  competent  for  one  justice,  without  the  presence  or 
concurrence  of  others,  to  grant  an  adjournment  before  trial, 
where  the  circumstances  of  the  case  require  it,  notwithstanding 
the  special  provisions  for  adjournment  contained  in  the  Sum- 
mary Procedure  Act. — Carruther$  and  othert  v.  Jones,  High 
Court,  June  1,  1867,  p.  398. 
ADVOCATION. 

A  bill  of  advocation  for  review  of  a  judgment  of  the  Justices  in 
Quarter  Sessions  which  merely  sustained  the  competency  of  an 
appeal  from  the  Petty  SSessions,  and  superseded  further  consider- 
ation of  the  appeal,  refused  as  incompetent. — Liit  v.  Pirrisy 
High  Court,  Deo.  24,  1867,  p.  559. 
AGGRAVATION. 

See  Previous  Conviction,  No.  2,  p.  308. 
„  Sentence,  No.  1,  p.  487. 
ALTERNATIVE  CHARGE. 
See  Appeal,  No.  3,  p.  86. 
AMENDMENT  OF  LIBEL. 

1.  Circumstances  in  which  the  Court  refused  to  allow  the  Advo- 
cate-Depute to  delete  from  an  indictment  for  theft  words  de- 
scriptive of  the  things  alleged  to  be  stolen.  George  Richard- 
son and  Samuel  Davidson,  Dundee,  Sept.  13,  1866,  p.  296. 

2,  In  a  complaint  for  a  contravention  of  the  Salmon  Fisheries 
(Scotland)  Act,    1862,   under  the  Summary  Procedure  Act, 
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AMENDMENT  OF  hlBEh-^^onlinued. 

1864 — Held  that  it  is  competent  for  the  jnsticefl  before  whom 
the  complaint  is  brooght  upon  a  motion  made  before  trial,  to 
allow  the  prosecutor  to  alter  the  date  of  the  oflenoe  from  the 
11th  daj  of  October  1866,  to  the  11th  or  J  2th  day  of  October 
1 867. — Jackson  v.  Jones  and  Fulton  v.  Jones,  High  Court, 
June  1,  1867,  p.  409. 

See  Oath  op  Credulity,  p.  529. 

APPEAL. 

1 .  A  public  carrier  was  charged  with  having  game  in  his  posses- 
sion, in  contrayention  of  the  Act  13th  Geo.  IV.  c.  54.  He 
pleaded  in  defence,  that  the  game  in  question  was  the  property 
of  a  licensed  dealer,  and  that  by  section  18  th  of  the  Act  Ist 
and  2nd  Will.  lY.  c.  82,  (extended  to  Scotland  by  the  Act 
2dd  and  24tfa  Vict.  c.  90),  such  dealer  was  entitled  to  carry 
game,  or  to  authorise  others  to  carry  it  for  him  from  any  part 
of  the  country  to  his  licensed  stall  or  shop*  Appeal  dis- 
missed.    Thomson  v.  Romanes,  High  Court,  Jan.  3, 1865,  p.  1. 

2.  The  Court  of  Justiciary  has  no  jurisdiction  to  entertain  an  ap- 
peal against  a  conviction  under  the  Public  Houses  Act,  25th 
and  26th  Vict.  c.  35,  for  keeping  an  inn,  hotel,  or  public  house, 
and  permitting  or  suffering  persons  to  be  therein  who  are  not 
lodgers,  and  do  not  require  accommodation.  (2.)  Question, 
whether  this  is  a  relevant  charge,  drinking  not  being  alleged. 
CrosbU  V.  M^Minn,  High  Court,  Jan.  3,  1865,  p.  10. 

3.  Several  persons  were  charged  with  breach  of  the  Public  Peace, 
as  also  assault,  ^  or  one  or  more  of  the  same  crimes.'  The 
Sheriff- Substitute  found  them  guilty.  An  appeal  from  this 
sentence  suspended  on  the  ground  of  uncertainty  as  to  the  crime 
of  which  the  accused  had  been  convicted.  Questiony  Whether 
a  warrant  to  apprehend  and  cite  the  accused  was  good,  the 
Statute  giving  power  to  apprehend  or  cite.  Scott  v.  Stevenson, 
Jedburgh,  May  4,  1865,  p.  86. 

4.  Objection  to  the  relevancy  of  two  complaints  under  the  Tweed 
Fisheries  Act,  sustained,  and  the  convictions  following  thereon 
set  aside.  Hai^  v.  Roger  and  Anderson  v.  Roger,  Jedburgh, 
Sept.  19,  1865,  p.  198. 

5.  Complaint  agunst  a  publican  for  breach  of  certificate,  which 
held,  on  appeal  to  the  Circuit  Court  of  Justiciary,  not  to  be  in 
conformity  with  the  form  directed  by  the  Summary  Procedure 
(Scotland)  Act,  and  remit  made  to  the  Justices  to  direct  its 
amendment.     Baird  v.  Rose,  Ayr,  Sept  27,  1865,  p.  200. 

6.  A  complaint  presented  to  Justices,  contained  two  charges  of 
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APPEAL— con/tntieJ. 

contra veDtion  of  the  llth  section  of  the  Salmon  Fisheries  (Scot- 
land) Act,  1862— one  under  the  Ist,  and  the  other  under  the 
4th  sub-section.  In  bar  of  trial  the  aconsed  pleaded  rei  judi- 
cata^ in  respect  they  had  already  been  tried  and  convicted  on 
the  same  species  facti^  under  the  27th  section  of  the  Act.  The 
Justices  dismissed  the  complaint — Ileld^  on  appeal  to  the  Circuit 
Court,  that  the  complaint,  so  far  as  laid  on  the  4th  sub-section, 
was  not  excluded  by  the  previous  proceedings,  but  that  quoad 
ultra  it  had  rightly  been  dismissed.  Glen  v.  Colquhoun^ 
Glasgow,  Got.  6,  1865,  p.  203. 

7.  The  Commissioners  under  the  Salmon  Fisheries  Act  having 
found  that  a  bye-law  fixing  the  term  of  commencement  of  the 
annual  close-time  on  a  river  was  informal  and  ineffectual, 
made  a  new  bye-law  on  the  same  subject.  Plea  that  the  new 
bye-law  was  ineffectual,  because  the  Commissioners  had  ex- 
hausted their  powers  by  issuing  the  first  bye-law,  repelled^  and 
held  that  the  close-time  was  determined  by  the  second  bye-law. 
Pitcaithly  v.  The  Clerks  of  the  Tay  District  Board,  Perth, 
April  25,  1866,  p.  224. 

8.  Appeal  against  a  Small  Debt  Court  Decree  dismissed  in  respect 
that  it  involved  an  inquiry  into  the  merits  of  the  case.  Stur^ 
rock  V.  Anton^  Dundee,  April  20,  1866,  p.  234. 

9.  If  the  amount  annexed  to  a  small  debt  summons  shows  no 
ground  in  law  for  the  action,  this  is  a  valid  reason  of  appeal. 
Scottish  North  Eastern  Railway  Company  v.  MatthewSy  Dun- 
dee, April  20,  1866,  p.  237. 

10.  In  an  appeal  to  a  Circuit  Court  the  objections  was  sustained 
that  the  statutory  period  of  fifteen  days  had  not  elapsed  be- 
tween the  service  of  the  appeal  and  the  holding  of  the  Court. 
The  appeal  was  then  withdrawn,  reserving  to  the  appellant  all 
right  competent  to  him  to  prosecute  the  same  before  the  next 
Circuit.  On  the  appeal  again  coming  up,  objection  that  the 
requisite  ten  days'  notice  had  not  been  given  to  the  opposite 
party,  repelled,  in  respect  that  the  first  notice  though  a  bad 
notice  for  that  Circuit,  was  a  good  one  for  the  first  Circuit  at 
which  the  appeal  might  competently  be  heard.  Netelands  v. 
Stewart^  Glasgow,  May  3,  1866,  p.  245. 

11.  Appeal  against  a  Small  Debt  Court  Decree,  on  the  ground 
that  the  Account  did  not  state  that  the  damage  sued  for  had 
been  caused  by  the  wrongful  act  of  the  defenders,  objected  to 
as  incompetent,  and  dismissed.  Scottish  North  Eastern  Bail- 
way  Company  v.  Cargill^  Dundee,  Sept.  13,  1866«  p.  298. 

1 2.  A  counter  claim  cannot  be  pleaded  in  the  Sheriff  Small  Debt 
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Court  unless  previously  served  upon  the  pursuer.  (2.)  Claim 
which  held  to  be  of  the  nature  of  a  counter  claim.  Cowis  v. 
Rush,  Glasgow,  Sept.  28,  1866,  p.  320. 

13.  In  defence  to  an  action  of  forthcoming  the  arrestee  pleaded 
that  he  held  the  funds  as  trustee  for  behoof  of  the  common 
debtor's  creditors,  but  the  arrester  had  not  acceded  to  the  trust- 
deed  bj  signing  it.  The  Sheriff  repelled  this  defence,  and  de- 
cerned against  the  defender.  Appeal  dismissed.  Alexander 
V.  Melvifiy  Glasgow,  Sept.  28, 1866,  p.  322. 

14.  Held  that  a  party  to  a  small  debt  action  may  obtain  a  sist  of  a 
judgment  pronounced  against  him  in  absence,  although  a  sist 
haa  on  a  previous  occasion  been  obtained  by  the  opposite  party. 
(2.)  Objection  that  the  ground  of  action  had  not  been  stated  in 
the  body  of  the  summons,  repelled,  in  respect  the  informality, 
if  it  was  one,  had  not  caused  substantial  injustice.  Chrange  v. 
Mackenzie,  Glasgow,  Sept.  28,  1866,  p.  324. 

15.  A  bond  of  caution  not  having  bei6n  lodged  along  with  an  appeal. 
Appeal  dismissed.  Keane  v.  Lang,  Glasgow,  May  3,  1866,  p. 
248. 

See  Adjournment  of  Diet,  p.  398. 

„  Amendment  of  Libel,  No.  2,  p.  409. 
„  Carruthert  and  others  v.  Jones,  High  Court,  June    1,   p. 
398. 

„  Statute  25th   and  26th    Vict.  c.  35,  sect.    1    (Public 
Houses),  p.  371. 

„  Statute  27tb  and  28th  Vict.  c.  53,  (Summary  Procedure 
Act,  1864),  p.  382. 

„  Statute  7th  and  8th  Vict.  c.  95,  p.  499. 

„  Statute   19th  and  20th  Vict.  o.  103,   sect.    18,    (The 
Nuisances  Removal  (Scotland)  Act),  p.  539. 

APPEAL  TO  QUARTER  SESSIONS. 

See  Statute  17th  Geo.  III.,  c.  56,  sects.  10  and  14,  p.  415. 
„  Liberation  Interim,  p.  433. 

APPRENTICE. 

See  Statute  4th  Geo.  IV.,  c.  34,  sect.  I,  p.  346. 

ARRESTED  FUND. 

See  Appeal,  No.  13,  p.  322. 

ARREST  OF  JUDGMENT. 

1.  A  panel  was  found  guilty  on  the  second  day  of  a  trial,  and  the 
diet  was  continued  till  the  following  day,  in  order  to  connder 
what  sentence  should  be  pronounced.     At  the-  calling  of  this 
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diet  the  panel's  counsel  objected  to  sentence  being  passed,  on 
the  ground  that  after  the  trial  had  been  adjourned  on  the  first 
day,  one  of  the  jury  had  escaped  from  the  custody  of  the  macer, 
and  had  been  absent  all  night,  and  till  the  re-assembling  of  the 
Court  on  the  following  morning.  The  Court  held  that  the  ob- 
jection came  too  late,  and  passed  sentence  aceordingly.  Peter 
Luke^  Dundee,  Sept.  18,  1866,  p.  298. 

2.  Motion  for  arrest  of  judgment  in  respect — (1.)  The  verdict 
was  bad  from  uncertainty ;  and  (2.)  The  crime  held  by  the  jury 
to  have  been  proved  did  not  constitute  the  crime  charged,  re- 
pelled.    Peter  Sneddanj  Perth,  Sept.  18,  186G,  p.  305. 

ASSAULT. 

See  Mobbing  and  Rioting,  p.  82. 
„    Witness,  No.  1,  p.  226. 
„    Night-Poaching,  No.  2,  p.  243. 
„    Res  Judicata,  No.  2,  p.  310. 

BANK  NOTE. 

See  Statute  45th  Geo.  III.  c.  89,  sects.  I  and  6,  p.  375. 

BANKRUPT. 

See  JuRiBDiCTioNy  No.  1,  and  IndictmbntS|  Nos.  1  and  2,  p.  329. 

BASE  coi;n. 

See  Statittb  24Tn  and  25th  Vict.  c.  90,  p.  302. 

BIGAMY. 

An  indictment  charged  the  panels  with  bigamy,  in  so  far  as, 
being  both  married  persons,  they  entered  into  a  matrimonial 
connection  with  each  other,  *  both  and  each  or  one  or  other  of 
*  them,'  knowing  of  the  subsistence  of  their  respective  marriages. 
Objection  taken  to  the  terms  of  this  averment,  and  the  diet 
against  the  panels  deserted.  Thomcts  More  and  Christina 
Coupar^  Dundee,  April  6,  1865,  p.  73. 

BOND  OF  CAUTION. 

See  Appeal,  No.  15,  p.  248. 
BURNING. 

See  Wilful  Fireraibino,  No.  2  p.  263. 
CARRIER. 

See  Appeal.  No.  1,  p.  1. 
CATTLE    DISEASES    PREVENTION  ACT,   (11th  and   12th 
Vict,  c  107.) 
See  Suspension,  No.  10,  p.  278. 
„  „  No.  11,  p.  285. 

CHILD-MURDER. 

Id  a  trial  for  child-murder,  one  of  the  crown  witnesses  having 
stated  that  on  one  occasion  she  had  written  a  letter  to  the  die- 
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tation  of  the  panel,  oontaining  statements  as  to  the  paternity  of 
her  child,  the  Advocate-Depate  propoeedy  without  leading 
evidence  that  the  letter  was  inecoverahle,  to  ask  the  witness 
what  the  panel  had  told  her  to  write.  Qnestion  held  compe- 
tent. Mary  Davmie,  Glasgow,  October  4,  1865,  p.  202. 
CIRCUIT  COURT  OF  JUSTICIARY. 

See  Statute  29th  and  30th  Vict.  c.  273,  p.  506. 
„    Appeal,  No.  15,  p.  248. 
CITATION. 

See  Police  Constable,  p.  81. 
„   Suspension,  No.  10,  p.  270. 
COMMON  INFORMER. 

Held  that  a  complaint  for  a  contravention  of  the  *  Poisoned  Flesh 
'  Prohibition  Act,'  brought  in  terms  of  the  Summary  Procedure 
(Scotland)  Act,  1864,  does  not  contain  a  proper  criminal 
charge,  and  may  be  prosecuted  at  the  instance  of  a  common 
informer,  notwithstanding  section  3 1st  of  the  Summary  Proce- 
dure (Scotland)  Act,  1864.  That  it  is  unnecessary  for  the 
common  informer  to  set  forth  any  interest,  such  as  injury  suf- 
fered. And  objection  that  the  locus  was  not  sufficiently 
specific,  and  did  not  exclude  places  excepted  from  the  operation 
of  the  Poisoned  Flesh  Prohibition  Act  by  section  dd  thereof — 
repelled,  in  terms  of  section  84th  of  the  Summary  Procedure 
(Scotland)  Act,  1864,  as  being  an  objection  to  form. — 
Hamilton  y.  Cfirvan^  High  Court,  June  15, 1867,  p«  439. 
COMPENSATION  (Recovery  of). 

See  Imprisonment,  p.  561. 
COMPETENCY. 

See  Appeal,  No.  2,  p.  10. 
„        „        No.  8,  p.  234. 
„         „         No.  9,  p.  237. 
„         „         No.  10,  p.  245. 
„         „         No.  15,  p.  248. 
„         „         No.  11.  p.  298. 
„    Suspension,  No.  3,  p.  57. 
„    Witness,  No.  3,  p.  232. 
„    Enorayers,  p.  456. 

„    Statute  29th  and  30th  Vict.  c.  273,  p.  506. 
„    Adyocation,  p.  559. 
COMPLAINT. 

See  Suspension,  No.  2,  p.  4S. 
„  „  No.  4,  p.  192. 

„  „  No.  6,  p.  210. 

„    Appeal,  No.  5,  p.  200. 


INDEX  OF  MATTERS.  575 

CONCEALMENT  OF  PREGNANCY. 

Verdict  of  not  proven  retamedi  in  respect  of  a  deficiency  of  medi- 
cal evidence  as  to  whether  the  birth  took  place  at  the  full  time. 
Margaret  Fallon^  Perth,  April  8,  1 867,  p.  367. 
CONCEALMENT  OF  PROPERTY  BY  BANKRUPT. 

See  Indictment,  Nos.  1  and  2,  p.  329. 
CONCURRENCE  OF  PROCURATOR-FISCAL. 

See  Statute  19th  and  20th  Vict.  c.   103,   sect.  18  (The 
Nuisances  Removal  (Scotland)  Act),  p.  539. 
CONVICTION. 

1.  A  person  was  convicted  under  the  Day  Trespass  Act,  upon  a 
complaint  presented  hj  the  Justice  of  Peace  Fiscal,  and  was 
sentenced  to  pay  a  penalty,  or  in  default  of  payment  to  suffer  a 
period  of  imprisonment,  the  penalty,  if  recovered,  to  be  paid  to 
A  B,  the  minister  of  the  parish.  He  was  not  found  for  some 
time,  but  as  soon  as  he  was  found,  he  was  apprehended  in  virtue 
of  the  warrant  contained  in  the  conviction.  In  the  interval, 
the  person  who  presented  the  complaint  had  ceased  to  be 
Justice  of  Peace  Fiscal,  and  A  B  had  died.  Held,  (1.)  that 
the  warrant  could  validly  be  enforced  without  the  authority  or 
concurrence  of  the  person  who  had  de  facto  been  prosecutor, 
his  right  to  interfere  in  the  matter  having  ceased  when  the  sen- 
tence was  pronounced;  and,  (2.)  that  the  liability  for  the 
penalty  was  not  terminated  by  A  B's  death,  the  Crown  being 
the  proper  creditor  in  all  penalties.  Suspension  accordingly 
refused. — Morton  v.  JohnstoUj  High  Court,  March  II,  1867, 
p.  356. 

2.  Objection  that  the  conviction  did  not  set  forth  the  names  of 
the  justices  before  whom  it  was  obtained,  repelled.— CarruMer^ 
and  Otkeri  v.  Jones^  High  Court,  June  1,  1867,  p.  398. 

See  Appeal,  No.  3,  p.  86. 
No.  4,  p.  198. 
Suspension,  No.  7,  p.  213. 
No.  8,  p.  25. 
No.  10,  p.  172. 
„    Statute  4th  Geo.  IV.,  o.  34,  sect.  1,  p.  346. 
COUNTER  CLAIM. 

See  Appeal,  No.  12,  p.  320. 
COURT  OF  EXCHEQUER. 

See  Jurisdiction,  No.  2,  p.  491. 
CRIME. 

See  Wickedly  and  Feloniously,  p.  219. 
„    Common  Informer,  p.  439. 
CULPABLE  HOMICIDE. 

1.  An  indictment  charged  culpable  homicide,  in  consequence  of  the 
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paDol  having  left  his  horse  on  the  street  without  a  person  iu 
charge  of  it,  whereby  it  ran  off  and  knocked  down  and  killed 
a  person.  Objection  to  the  relevancy  of  the  indictment,  in  so 
far  as  it  set  forth  that  the  panel  was  aware  that  on  an  occasion 
shortly  before  the  crime  charged,  the  horse  had  run  off,  in  con- 
sequence of  its  having  been  left  without  a  person  in  chaige 
thereof,  repelled.  George  FUmingy  Dundee,  Sept,  13|  1866. 
p.  289. 
See  Insamitt,  No.  3,  p.  466. 

„    Reckless  Dibcharob  of  Loaded  Firbarms,  p.  482. 
DATE  OF  OFFENCE. 

See  Amendment  of  Libel,  No.  2,  p.  409. 
DAMAGES  FOR  EJECTION  FROM  A  TRAIN. 
See  Appeal,  No.  9,  and  Railway,  No.  1,  p.  237. 
DECLARATION. 

1.  Objection  to  the  admissibility  of  a  declaration,  in  respect  that 
it  did  not  contain  all  the  panel  had  said,  repelled.  Andrew 
Broumy  High  Court,  Jan.  8,  1866,  p.  215. 

2.  A  panel  was  tried  and  convicted  of  assault.  He  was  thereafter 
charged  with  assault  to  the  danger  of  life,  du  the  same  speciee 
factiy  and  emitted  a  declaration.  He  was  then  tried  for  Mur- 
der, the  person  assaulted  having  died.  Opinion  that  the  de- 
claration could  not  be  used  as  evidence  against  him.  Jamee 
Stewart^  Ayr,  Sept.  11,  1866,  p.  310. 

See  Precoqnition,  No.  2,  p.  300. 

„    Statute  15th  and  16th  Yiot.  c.  27  (Evidence  Act  J,  p.  229. 
DECLARATION,  PROOF  OF. 

Held  that  a  prisoner's  declaration  is  sufficiently  proved  by  the 
evidence  of  the  magistrate  who  took  it,  and  of  a  police  con- 
stable who  was  present  when  it  was  taken.     Helen  Foeter^ 
Jedburgh,  April  16,  1867,  p.  370. 
DELAY. 

See  Statdte  17th  Qeo.  III.  c.  5^^  sects.  10  and  14,  p.  415. 
DELAY  IN  BRINGING  TO  TRIAL. 

See  Statute  17Tn  and  18th  Vict.  c.  102,  No.  1,  p.  317. 
ELECTION. 

See  Statute  17th  and  18th  Vict.  c.  102,  No.  2,  p.  265. 
„  „  No.  1,  p.  317. 

ENGRAVERS. 

It  is  competent  in  a  trial  for  forgery  and  uttering  to  adduce  as 
witnesses  eugravers  who  have  examined  the  signatures  upon 
the  productions,  and  compared  them  with  the  signature 
alleged  to  be  forged,  and  to  examine  them  as  experts.  John 
Porteouiy  High  Court,  July  2,  1867,  p.  456. 
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EVIDENCE. 

1 .  A  Question  propofled  to  be  pat  to  a  witness  disallowed  by  tbe 
Court,  as  comprehending  an  enquiry  into  what  tbe  witness  had 
stated  on  precognition.  E,  W.  Pritchardy  High  Court,  July 
3-7,  1 865,  p.  88. 

2.  Objection  to  a  certain  line  of  examination  as  involving  hearsay 
evidence,  repelled.     B.  W,  Pritchardy  High  Court,  July  3-7, 

1865,  p.  88. 

3.  In  a  charge  of  Murder  by  the  Panel  of  his  wife  and  her 
mother,  it  was  proposed  by  the  prosecutor  to  ask  a  witness,  a 
female  servant  in  the  house,  whether  during  the  time  stated 
the  wife  had  seen  the  Panel  use  any  familiarities  with  witness — 
Question  objected  to,  as  leading  to  a  separate  line  of  enquiry 
of  which  no  notice  had  been  given,  but  allowed  under  the  cir- 
cumstances. E.  W,  Pritchardy  High  Courts  July  3-7,  1 865, 
p.  88. 

4.  In  a  trial  of  a  panel  for  the  murder  of  his  wife,  one  of  the 
witnesses,  a  female  servant  in  the  house,  having  deponed,  that 
she  had  been  with  child  to  the  Panel,  and  that  she  had  a  mis- 
carriage— Held  incompetent  to  ask  whether  the  Panel  gave  her 
anything  to  produce  the  miscarriage,  there  being  no  notice  in 
the  indictment  of  any  such  charge.  E,  W.  Pritchardy  High 
Court,  July  3-7,  1865,  p.  88. 

5.  In  a  case  of  wilful  fire-raising,  evidence  of  an  insurance  effected 
by  the  panel  over  goods  in  his  shop  admitted,  without  objec- 
tion, to  prove  motive,  although  no  notice  was  taken  of  it  in 
the  indictment.  Peter  Chrievey  High  Court,  June  18,  1866, 
p.  263. 

6.  Where  a  witness  for  the  Crown  was  asked  without  objection, 
in  cross-examination  whether  he  had  at  a  certain  time  and  place 
made  to  the  agent  of  the  panel  a  statement  differing  from  his 
evidence,  and  where  he  deponed  he  had  not,  the  Court,  over- 
ruling objection  by  Advocate-Depute,  allowed  the  agent  for 
the  panel  to  be  examined  as  to  what  the  witness  had  said  on 
precognition  on  the  occasion  referred  to.  Peter  Lttkey  Dundee, 
iSept.  13,  1866,  p.  293. 

7.  Held  inadmissible  to  prove  by  tbe  evidence  of  the  Procurator- 
fiscal  what  a  witness,  since  deceased,  said  when  examined  on 
precognition.  Bridget  Kenny  or  Lynch,  Dundee,  Sept.  13^ 
1866,  p.  300. 

See  Child-Mcrder,  p.  202. 
„    WiiNEss,  No.  1,  p.  226. 
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EVIDE5C£r-eofi^mtt4sdL 

See  WmEaHv  >^o^  2,  p-  tt^- 
„        „  No.  3.  p.  Wl. 

See  ^w^inu  r.  Ant,  Higii  Coart,  June  4,  1866,  pw  251. 
EXPENSES- 

See  Stjltctk  STth  a9D  28th  Tier  c.  53  (Smmmmrj  Proeedure 
Act,  1 864),  pu  382. 
EXPERTS. 

See  E^GKATno,  pc  436. 
FIRST  OFFENCE. 

See  Sesteskte,  pt  437. 
FINDING  AND  APPROPRIATION. 

See  Sh£Kp  Stkalhig,  p.  53. 
FISHING  WITH  ROD  AND  LINE. 

See  Statittb  7th  asd  8tu  Vict,  a  95,  p.  499. 
FOREIGN. 

See  PREYioira  Cosyictbm^  No.  2,  pc  308. 
FORGERY. 

See  Statute  45th  Geo.  IIL,  c.  89,  p.  375. 
„  Wassabt  to  Seabcb  fob  Papbbs,  p.  456. 
FORM,  DEFECT  OF. 

See  Warsaht  of  Citation,  p.  561. 
FORTHCOMING. 

See  Appeal,  No.  13,  p.  322. 
FRAUD. 

The  *  putting  away,  carzjiiig  off,  or  seeretiog,  by  an  insolyent  or 
other  debtor,  of  hie  funda  or  effeetai  with  intent  to  defraad  hia 
creditors^'  MUitained  as  a  leleTant  charge.  John  M*'Bae^  Perth, 
Sept  17,  1867,  p.  463. 
GAME. 

See  Appeal,  No.  1,  p.  1. 
GESTATION,  FULL  PERIOD  OF. 

See  Concealment  of  Peeonanct,  p.  367. 
GROUND  OF  ACTION. 

Objection  that  the  gronml  of  action  had  not  been  stated  in  the 
body  of  the  summons,  repelled,  in  respect  the  informality,  if  it 
was  oDe,  had  not  cansed  substantial  injustice.     Alexander  v. 
Melvin^  Glasgow,  Sept.  28,  1866,  p.  324. 
HEARSAY. 

See  EviDSNCB,  No.  1,  p.  88. 
HIGH  COURT  OF  JUSTICIARY. 

See  Statotb  2i)TH  and  30tb  Vict.  273,  p.  506. 
IMPRISONMENT. 

In  a  suspension  of  a  conriction  for  a  contrayention  of  the  Master 
and  Seryant  Act,  objection  that    the  citation  served  on    the 
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complainer,  which  sammoned  him  to  appear  on  *  I6th  Septem- 
her  1867/  was  not  oonform  to  the  warrant  of  citation  which 
was  to  cite  the  complainer  to  appear  on  ^  16<A  September 
*'eurrenty  while  neither  the  complaint  nor  the  concurrence  of 
the  Fiscal  specified  the  year ;  repelled  as  an  objection  to  form 
excluded  by  the  10th  section  of  the  Act.  (2.)  That  the  1 9th 
section  of  the  Summary  Procedure  Act,  authorising  immediate 
imprisonment  as  a  means  of  enforcing  recovery  of  penaltiee  in 
certain  cases,  applies  also  to  recovery  of  compeneatton  under 
the  Master  and  Servant  Act.  Holland  v.  The  Gauchalland 
'  Coal  Company^  High  Court,  Dec.  24,  1867,  p.  561. 
See  Statute  17th  Gro.  III.  c.  56.  sects.  10  and  14,  p.  415. 

INDICTMENT. 

1.  Objections  to  relevancy  of  an  indictment  charging  fraudulent 
concealment  of  property  by  a  bankrupt,  &c«,  in  respect  (1.) 
that  no  loetu  was  mentioned ;  and  (2.)  that  the  subjects  put 
away  were  not  ipea  corpora  but  nomina  debitorum — repelled. 
John  M'Kay^  High  Court,  Nov.  26,  1866,  p.  329. 

2.  Objection  to  an  indictment  charging  a  bankrupt  with  perjury, 
that  it  (1.)  was  entirely  abstract  in  its  terms,  and  (2.)  charged 
him  with  failure  to  deliver  up  the  ^  whole  books,  documents,  and 
^  other  papers '  in  his  possession  without  stating  that  such  ex- 
ited— ^repelled.  John  M^Kay^  High  Court,  Nov.  26,  1866, 
p.  329. 

See  SHBEP-STEALiNa,  p.  53. 
„    Perjury,  No*  1,  p.  65. 
,y    Bigamy,  p.  73. 
„    NioHT- Poaching,  No.  1,  p.  75. 
„    Rape,  No.  1,  p.  77. 

See  Wilful  Fire*Rai8ING,  No.  1,  p.  79. 

PoucE  Constable,  p.  81. 
„    Mobbing  and  Rioting,  p.  82. 
„    Thept,  No.  1,  p.  196. 
„        „        2^0.  2,  p.  480. 
„    Theft  of  Oysters^  p.  25:). 
„    Culpable  Homicide,  No.  1,  p.  289. 
„   Statute  17th  and  18th  Vict.  c.  102,  p.  317. 
„    List  of  Witnesses,  p.  326. 

„    Wilful  Fire-Raising  to  Defraud  an  Insurance  Com- 
pany, p.  363. 

Statute  45th  Geo.  III.,  c.  89,  sects.  1  and  6,  p.  375. 

Shipbreaking,  p.  368. 

Fraud,  p.  463. 

Reckless  Discharge  of  Loaded  Firearms,  p.  482. 

Relevancy,  No.  1,  p.  488. 
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INSANITY. 

1.  Statement  of  the  law  aa  to  inaaDitj  as  a  defence.  Andrew 
Browu^  High  Conit,  Jan.  8,  1866,  p.  215. 

2.  CircnmstaDceB  in  which  a  plea  of  Inaanitj  in  bar  of  trial  re- 
pelled.    John  Caldwell^  Glasgow,  May  3,  1866,  p.  241. 

3.  Circumstances  in  which,  t^e  panel  objecting,  the  Conrt  declined 
to  sanction  the  presence  of  the  medical  witnesses  to  hear  the 
eridence.  (2.)  Objection  repelled  that  medical  witnesses  only 
could  be  examined  as  to  insanity.  (3.)  Question  disallowed 
whether  an  ancle  and  grandnncle  and  two  aunts  of  the  panel, 
whv^«e  n^imes  wez>?  specified,  had  been  insane.  (4.)  Definition 
of  insanity  as  a  defence  against  a  charge  of  murder  or  culpable 
homicide.  (3.)  The  slate  of  a  panel's  mind  may  be  an  element 
in  the  ^^Tiessioa  between  murder  and  culpable  homicide  where 
nc4  warranties  ac\|.ii:tal  on  the  ground  of  insanity.  AUopander 
IH»jv^:.  Abefdeeo.  Sepcembo*  19  and  20,  1867,  p.  466. 

S«e  Witness.  Nol  1,  p.  22*>. 
INS^^LVENT,  SECRETING  EFFECTS  BY  AN. 

See  Fracis  p.  4<?o. 
IN^STANCE. 

See  Coxvos  Lrrounm.  p.  439. 
INTEREST  IN  THE  CRIME. 

See  Wilful  FnuB-Rjasxx«  to  DKFSAin>  ah  Ihburance  Com- 
PAxr,  p.  363. 
JURISDICTION. 

1 «  CireomstanoeB  in  which  an  objectiofi  to  a  charge  in  an  indictment 
of  ec/ncealment  and  away  ponin?  by  a  bankrupt  that  the  Conrt 
had  no  jarisdiction,  in  respect  that  the  away  putting  took  place 
in  England,  repelled.  JoJkm  Jf*ir«5,  High  Court«  Nov.  26, 
1866,  p.  329. 

2.  In  a  sospension  of  a  coniictioii  and  seoteoce  pronounced  in 
the  Jnstiee  of  Peace  Court,  under  the  Customs  Consolidation 
Act«  1853,  on  the  ground  thai  the  inlonnation  and  summons 
on  which  eonriction  proceeded,  did  not  specify  time  and  place 
of  <^enee  charged.     JIMy  that  the  Court  of  Justidaiy  had  no 
jurisdiction,  and  that  the  Court  of  Ezdiequer  was  the  proper 
Court  of  Review.     AUjeatuUr  x.  Limdmj^^  High  Court,  Not. 
13,  1868,  PL  491. 
See  Afpbal,  No.  2,  p.  10. 
„     SCBPKCSIOK,  No.  1,  p.  13. 
„  „  No.  8,  p.  251. 

,,    Statcts  25th  ako  26tb  Vict.  c.  35,  sect.  1,  p.  371. 
,,    ^ATCTB  27tb  and  28th  Vict.  c.  53,  (Summary  Procedure 
Act,  1864),  p.  382. 
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JU  RISDICTION— con*inM«d. 

See  Statute  29th  and  SOth  Vict.  c.  273,  p.  506. 
„    Statute   19th  and   20th  Vict.  c.   103,  sect.  18  (The 
Nnisances  Removal  Scotland  Act),  p.  539. 

JURY. 

See  Arrest  of  Judgment,  No.  1,  p.  293. 
„  „  No.  2,  p.  305. 

JUSTICE  OF  THE  PEACE. 

See  Suspension,  No.  7,  p.  213. 

See  Statute  25th  and  26th  Vict.  c.  35,  p.  371. 

„    Statute  17th  Geo.  III.,  c.  56^  p.  415. 

„    Jurisdiction,  No.  2,  p.  491. 

LEWD  AND  INDECENT  PRACTICES. 
See  Arrest  of  Judgment,  No.  2,  p.  305. 

LIBERATION.     Interim.     Pending  Appeal. 

A  person  conyicted  before  the  Justices  of  the  Peace  in  Petty 
Sessions  upon  a  complaint  for  a  contravention  of  the  Act  for 
the  better  Prevention  of  Crnelty  to  Animals  in  Scotland, 
brought  in  terms  of  the  Summary  Procedure  Act,  presented  a 
petition  to  the  High  Court,  craving  interim  liberation  pending 
an  appeal  which  he  had  presented  to  the  next  sittings  of  the 
Quarter  Sessions.  Liberation  granted  ad  interim  in  the  cir- 
cumstances ;  reserving  all  question  as  to  the  competency  of  the 
appeal  to  be  discussed  before  the  Quarter  Sessions.  Pirrie  v. 
Listy  High  Court,  June  8,  1867,  p.  433. 

LICENSING. 

See  Statute  25th  and  26th  Vict.  c.  34,  sect.  1,  p.  371. 

LIMITATION  OF  ACTION. 

Held  that  a  complaint,  under  the  24th  section  of  the  Summary 
Procedure  Act,  by  a  master  against  a  servant  for  absenting 
himself  from  his  service,  must  be  instituted  within  six  months 
from  the  commencement  of  the  absence*  Laidlaw  v.  Sharkey^ 
High  Court,  Nov.  26,  1866,  p.  343. 

LIST  OF  WITNESSES. 

An  objection  that  the  designation  of  a  witness  in  the  list  of  wit- 
nesses is  inaccurate  must  be  stated  before  the  jury  is  sworn. 
Jame9  Williamton^  High  Court,  Nov.  18,  1866,  p.  326. 

LOCUS. 

See  Indictment,  Nos.  1  and  2,  p  329. 
„    Common  Informer,  p.  439. 

MALICE  AFORETHOUGHT. 
See  Verdict,  No.  1,  p.  525. 
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MALUM  REGIMEN. 

Statement  of  the  law  where,  in  a  charge  of  murder,  the  defence 
is  that  death  arose  ex  malo  reffimine,    Jamei  Willianuonf 
High  Court,  Nov.  18,  1866,  p.  326. 
MASTER  AND  SERVANT. 

See  Limitation  of  Action,  p.  343. 
„    Statute  4th  Geo.  IY.,  c.  34,  sect.  1,  p.  346. 
„    Imprisonment,  p.  561. 
MEDICAL  EVIDENCE. 

See  Concealment  of  Pregnancy,  p.  367. 
MEDICAL  WITNESSES. 

Medical  witnesses  on  hoth  sides  allowed  to  remain  in  Court,  on 
condition  that  they  should  withdraw  while  evidence  of  medical 
or  scientific  opinion  was  heing  given.  JS,  W,  Pritchard^  High 
Court,  July  3-7,  1 865,  p.  88. 

MERCHANT  SHIPPING  ACT,  {17th  and  18th  Vict  c.  104). 
See  Suspension,  No.  9,  p.  275. 

MISCONDUCT  OF  APPRENTICE. 

See  Statute  4th  Geo.  IV.,  c.  34,  sect.  1,  p.  346. 
MOBBING  AND  RIOTING. 

Terms  of  an  indictment  charging  certain  individuals  with  ^  moh- 
^  bing  and  rioting,  as  also  murder,  as  also  assault,'  which  held 
not  relevant  to  support  a  chai^  of  the  crimes  of  murder  or 
assault  apart  from  the  crime  of  mobbing  and  rioting.  Jamet 
Gavin  and  Others^  Gla^w,  May  4,  1865,  p.  82. 
MOTION  FOR  DELAY. 

See  Warrant  to  Apprehend,  No.  2,  p.  423. 
MOTIVE. 

See  Evidence,  No.  5,  p.  263. 
MURDER. 

A  panel  convicted  of  two  charges  of  murder  bj  poison — sen- 
tence death.     E.  W.  Pritchard,  High  Court,  Julj  3-7,  1865, 
p.  88. 
See  Mobbing  and  Rioting,  p.  82. 
„    Insanity,  No.  1,  p.  215. 
„  „  No.  8,  p.  466. 

„    Bridget  Lynch^  Dundee,  September  13,  1 866,  p.  300. 
„    Rbs  Judicata,  No.  2,  p.  310. 
„    Malum  Rboimbm,  p.  326. 
„    Verdict,  No.  1,  p.  525. 
NIGHT-POACHING 

1.  A  panel  was  charged  with  contravention  of  the  Act  9th  G«o. 
rV.  c.  69,  sec.  1,  'by  offending  as  therein  set  forth  a  third 
*  time ; '  and  there  were  libelled  as  to  be  produced  as  evidence 
agunst  him  two  previous  convictions  under  the  statute,  which 
it  appeared  were  both  convictions  for  a  first  offence.    Objection 
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NIGHT.POACHING— can<ini«jrf. 

that  in  order  to  make  the  charge  relevant  one  of  the  convictions 
libelled  onght  to  have  been  as  for  a  second  offence — repelled. 
James  Bird^  Dundee,  April  6,  1865,  p.  75. 

2.  Objectiona  to  the  relevancy  of  an  indictment  charging  a  con- 
travention of  the  Night- Poaching  Act,  and  also  assault  at  com- 
mon law — (1.)  that  there  was  not  a  sufficient  allegation  that 
there  were  three  persons  together;  (2.)  that  there  was  no 
allegation  that  all  the  panels  had  a  purpose  to  destroy  game ; 
and  (d.)  that  the  indictment  did  not  refer  to  the  section  of  the 
statute  giving  authority  to  gamekeepers  to  apprehend — re- 
pelled. Jamee  M^Arthur  and  Donald  Cameron^  Glasgow, 
May  3,  1866,  p.  243. 

NONAGE. 

See  Witness,  No.  4,  p.  353. 

NOTES  OF  EVIDENCE. 

See  Oldham  ▼.  Bathgate^  Jedburgh,  May  4,  1865,  p.  387. 
NOTICE. 

See  EvrDBMCB,  Nos.  3  and  4,  p.  88. 
OATH. 

See  John  M^Kay^  High  Court,  Nov.  26,  1866,  p.  329. 
„  Statute  17  Geo.  III.,  c.  b^^  sects.  10  and  14,  p.  415. 

OATH  OF  CREDULITY. 

A  complaint  founded  on  the  above  statutes  of  William  IV.  aud 
25th  and  26th  of  Victoria,  and  concluding  for  a  penalty  under 
either  of  them,  proceeded  as  thereby  required  upon  the  oath  of 
a  credible  witness  emitted  before  warrant  of  citation  vas  ob- 
tained. The  averment  in  the  complaint  being  only  relevant  to 
infer  a  conviction  under  the  Trespass  Act  (2d  and  3d  Wm.  IV. 
c.  68),  the  complainer  obtained  leave  to  amend  the  complaint 
before  trial  by  adding  an  averment  constituting  a  relevant 
charge  under  the  Poaching  Act  (25th  and  26th  Vict.  c.  114), 
but  no  oath  of  verity  was  emitted  applicable  to  the  charge  as 
altered.  Held  that,  as  the  oath  emitted  applied  only  to  the 
original  averments,  a  conviction  for  the  offence  under  the  Poach- 
ing Act  was  illegal  and  suspended  accordingly.  Held  also 
that  the  amendment  allowed  changed  the  character  of  the  offence 
contrary  to  the  provisions  in  section  5  of  the  Summary  Pro- 
cedure Act.  Morru  ^  Boyd  v.  The  Earl  of  GlaegovD^  High 
Court,  Dec.  24,  1867,  p.  529. 

OPPRESSION. 

See  Warrant  to  Apprehend,  No.  2,  p.  423. 

PARLIAMENTARY  BURGH. 

See  Statute  25th  and  2Cth  Vict.  c.  35,  sect.  1,  pt  371. 
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PENALTY. 

See  Suspension,  No.  1,  p  13. 
,,  „  No.  4,  p.  192. 

„    Conviction,  No.  1,  p.  356. 
„    Oath  of  Credulity,  p.  529. 
„    Imprisonment,  p.  561. 

PERJURY. 

Objection  to  an  indictment  charging  a  panel  with  perjnry,  on  the 
occasion  of  his  deponing  as  witness  in  a  civil  trial — (1.)  That  in 
libelling  the  panel's  deposition,  the  iptissima  verba  of  the  notes 
of  evidence  taken  by  the  Lord  Ordinary  who  presided  at  the 
trial  were  not  set  forth,  although  these  notes  were  founded  on 
in  the  indictment ;  (2.)  that  the  qualification  of  the  charge 
was  ambiguous  and  contradictory — repelled.  Observation  on 
the  form  of  sentence  proper  to  be  pronounced  since  the  pass- 
ing of  the  Evidence  Act  (15th  Yict.  c.  27))  in  cases  of  convic- 
tion for  perjury.  Robert  McuctDell^  High  Court,  Jan.  81, 1865, 
p.  65. 

See  Indictment,  No.  1,  p.  329. 
PETITION. 

See  Liberation  InteeiM|  p.  433. 
PLEA  IN  BAR  OP  TRIAL. 

See  Appeal,  No.  6,  p.  203. 
„    Insanity,  No.  2,  p.  241. 

POLICE  CONSTABLE. 

Held  incompetent  for  a  police-constable  to  cite  a  panel  to  appear 
and  answer  to  an  indictment  in  the  Justiciary  Court  AUan 
Shaia,  Inveraray,  April  19,  1865,  p.  81. 

POOR  LAW  AMENDMENT  ACT   1845. 
See  Suspension,  No.  4,  p.  192. 

PRECOGNITION. 

The  declaration  of  a  deceased  witness,  emitted  in  precognition 
before  the  Procurator- Fiscal,  and  subscribed  by  the  witness,  not 
allowed  to  be  put  in  evidence*    Bridget  Kenny  or  Lynch 
Dundee,  Sept.  13,  1866,  p.  300. 
See  Evidence,  No.  1,  p.  88. 
„  „         No.  6,  p.  293, 

„  „  No.  7,  p.  800. 

PREMEDITATION. 

See  Verdict,  No.  1,  pi  525. 

PREVARICATION. 

A  witness  imprisoned  for  fourteen  days  in  respect  of  gross  pre- 
varication on  oath.  Adam  Baxter  and  others^  High  Court, 
Maroh  4,  1867,  p.  351. 
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PREVIOUS  CONVICTION. 

1.  Question,  how  far,  in  a  case  of  reset,  previous  convictions  maj 
competently  be  founded  on  as  evidence  of  the  panel's  guilty 
knowledge.  Quama  v.  Hari^  High  Court,  June  4, 1866,  p.  251. 

2.  A  previous  conviction  of  theft  before  a  Court  of  Quarter 
Sessions  in  England  held  not  sufficiently  proved  by  the  deputy- 
governor  of  the  county  jail,  who  was  present  at  the  trial,  the 
record  of  Court  not  being  produced.  John  Patrick  and  othen, 
Aberdeen,  Sept.  21,  1866,  p.  308. 

See  Alexander  Mackintosh  and  John  Smithy  High  Court,  June  3, 
1867,  p.  413. 
PRIVY  COUNCIL  ORDERS. 

See  Suspension,  No.  10,  p.  278. 
PROCEDURE. 

An  unanimous  verdict  of  not  proven  returned  in  a  trial  for 
murder,  after  the  case  for  the  crown  had  been  concluded,  and 
before  the  witnesses  in  defence  had  been  called.     John  Craig^ 
High  Court,  Oct  30,  and  31,  1867,  p.  523. 
See  Suspension,  No.  1,  p.  13. 

No.  2,  p.  45. 
No.  3,  p.  57. 
No.  8,  p.  251. 
Appeal,  No.  5,  p.  200. 
„         No.  6,  p.  203. 
Amendment  of  Libel,  p.  296. 
Separation  of  Trials,  p.  351. 

Statute  17tii  Geo.  III.,  c.  56,  sects.  10  and  14,  p.  415. 
Witness,  No.  4,  p.  353. 
Warrant  to  Search  for  Papers,  p.  456. 
PRODUCTIONS. 

Circumstances  in  which  it  was  held  incompetent  for  the  panel  to 
examine  a  plasterer  as  to  the  measurement  of  an  impression 
in  stucco  which  he  had  taken  from  the  panel's  boots,  and  which 
witness  had  brought  with  him,  in  respect  that  it  was  not  a 
production.  Oeorge  Milne^  Aberdeen,  April  28,  1866,  p.  229. 
See  Statute  ]7tu  Glo.  III.,  o.  56,  sects.  10  and  14,  p.  415. 
PROMISSORY  NOTE. 

See  Statute  45th  Glo.  III.,  c.  89,  sects.  1  and  6,  p.  375. 
PROOF. 

See  Declaration,  No.  2,  p.  310. 
„    Quarnf  V.  Hart^  High  Court,  June  4,  1866,  p.  251. 
„    Insanity,  No.  3,  p.  466. 
PROSECUTOR. 

See  Conviction,  No.  1,  p.  356. 
„    Common  Informer,  p.  439. 
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PUBLIC  HOUSES. 

See  Appeal,  No.  2,  p.  10. 
PUBLIC  TIDAL  RIVER. 

See  Statute  7tu  and  8th  Vict.  c.  95,  p.  499. 
RAILWAY. 

A  railway  company  is  not  bound  to  permit  a  person  to  proceed 
without  a  ticket  in  a  train  which  be  has  entered  while  it  web 
standing  at  a  station  although  he  should  tender  the  amount  of 
his  fare  to  the  station-master.  Scottish  North  Eastern  Rail- 
way Company  v.  Matthews^  Dundee,  April  20,  1866,  p.  237. 
See  Suspension,  No.  5,  p.  206. 
RAPE,  Ac. 

1.  In  an  indictment  charging  rape,  as  also  assault  with  intent  to 
ravish,  the  injured  person  was  described  as  '  in  the  full  posses- 
'  sion  of  all  her  faculties  except  the  faculty  of  speech,  as  re- 
'  gards  which  she  has  a  defect  or  impediment,  or  a  person  of 
'  weak  or  imbecile  intellect,'  and  it  was  alleged  that  the 
violence  was  committed  forcibly  or  against  her  will,  or  not- 
withstanding such  resistance  on  her  part  as  her  weak  and  im- 
becile intellect  enabled  her  to  offer,  and  without  her  will. 
Objection  that  these  alternative  allegations  involved  unusual 
latitude — repelled,  William  Clark,  Perth,  April  12,  1865, 
p.  77. 

2.  A  special  defence  having  been  lodged  in  a  case  of  rape,  aver- 
ing  acts  of  unchastity  on  the  part  of  the  woman  three  months 
before  the  alleged  crime,  it  was  proposed  to  ask  a  witness  as  to 
an  act  of  unchastity  six  or  seven  years  before.  Question  dis- 
allowed. Forsyth  and  Others,  Stirling,  April  27,  1866,  p. 
249. 

See  Witness,  No.  3,  p.  232. 
RECKLESS  DISCHARGE  OF  LOADED  FIREARMS. 

In  an  indictment  against  three  persons  for  culpable  homicide  of 
a  girl  killed  by  a  single  rifle  shot,  and  for  culpable  and  reck- 
less discharge  of  loaded  firearms  in  the  direction  of  a  public 
place,  to  the  alarm  and  danger  of  the  lieges — Objections  (1.) 
that  as  the  alleged  culpability  consisted  in  a  reckless  firing, 
and  it  was  not  stated  by  whom  the  shot  was  fired,  there  could 
not  be  responsibility  on  the  part  of  any  one  of  the  panels  for 
the  recklessness  of  another;  (2.)  that  the  nature  of  the  reck- 
lessness charged  was  ambiguous ;  (3.)  that  the  culpable  dis- 
charge being  charged  cumulatively,  and  not  alternatively,  in 
the  minor,  could  not  be  sustained  as  a  separate  charge  if  the 
charge  of  culpable  homicide  were  irrelevant,  repelled. 

Opinion,  by  Lord  Neaves,  that  if  two  or  more  persons  join  in 
reckless  firing  in  the  direction  of  a  public  place,  and  one  of 
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RECKLESS  DISCHARGE  OF  LOADED  FIREARMS— co/i- 
tinued. 
the  lieges  is  killed,  although  it  is  not  proved  by  which  of  the 
party  the  fatal  shot  was  fired,  all  are  guilty  of  culpable  homi- 
cide. Charge  Barbier  and  Others,  Inverness,  September  25, 
i867,  p.  482. 
RECOGNIZANCES. 

See  Statute  17th  Geo.  III.,  c.  56,  sects.  10  and  14,  p.  415. 

RECOMMENDATION  TO  MERCY. 
See  Verdict,  No.  1,  p.  525. 

RECORD  OF  EVIDENCE. 

See  Statute  27th  and  28th  Vict.  c.  53.  (Summary  Procedure 
Act,  1864,)  p.  382. 

REFUSAL  TO  PROCEED  TO  SEA. 
See  Suspension,  No.  9,  p.  275. 

REGALIA. 

See  Statute  7th  and  8th  Vict.,  c.  95,  p.  499. 

RELEVANCY. 

Objection  that  the  second  charge  in  the  major  premiss  of  an 
indictment  had  no  corresponding  charge  in  the  minor  premiss, 
and  therefore  that  the  former  should  be  deleted  from  the  in- 
dictment— repelled.  Walter  Service  and  Another,  Glasgow, 
October  3,  1867,  p.  488. 
See  Sbeepstealing,  p.  53. 

„    Perjury,  p.  65. 

„    Bigamy,  p.  73. 

„    Night- PoAGHiNO,  No.  1,  p.  75. 

„  „  No.  2.  p.  243. 

„    Rape,  No.  1,  p.  77. 

„    Wilful  Fire-Rajsing,  No.  1,  p.  79. 

„    Mobbing  and  Rioting,  p.  82. 

„    Appeal,  No.  4,  p.  198. 

„    Suspension,  No.  6,  p.  210. 

„  „  No.  II,  p.  285. 

„    Theft  of  Oysters,  p.  259. 

„    Culpable  Homicide,  No.  1,  p.  289. 

„    Statute  24th  and  25th  Vict.  c.  99,  p.  302. 

„  „       17th  and  18th  Vict.  c.  102,  p.  317. 

„    Indictments,  No.  1  and  2,  p.  329. 

„    Shipbreaking,  p.  368. 

„    Statute  45th  Geo.  III.,  c.  89,  sects.  1  and  6,  p.  375. 

„    Wilful  Fire-raising  to  Defraud  an  Insurance  Company, 
p.  363. 

„    Fraud,  p.  463. 
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UELEVA^CY— continued. 
See  Theft,  No.  1,  p.  196. 
,        „         No.  2.  p.  480. 

„    Reckless  Discharge  of  Loaded  Firearms,  p.  482. 
„    Jurisdiction,  No.  2,  p.  491. 

„    Statute  19th  and  20th  Vict.,  c.   103,   sect.   18  (The 
Nuisances  Removal  (Scotland)  Act),  p.  539. 
REMIT  TO  AMEND  COMPLAINT. 

See  Appeal,  No.  5,  p.  200. 
REMOVAL  OF  CATTLE  WITHOUT  LICENSE. 
See  Suspension,  No.  10,  p.  278. 
„  „  No.  11,  p.  286. 

RESET  OF  ROBBERY. 

It  is  competent  to  libel  '  tlie  wickedly,  feloniously,  and  knowingly 
resetting  property  taken  by  robbery.'     Daniel  Clarkj  High 
Court,  June  10,  1867,  p.  437, 
RESET  OF  THEFT. 

See  Pretious  Conviction,  No.  1,  p.  251. 
„    Reset  of  Robbery,  p.  437. 

„    Quams  v.  Hartj  High  Court,  June  4,  1866,  p.  261. 
EES  JUDICATA. 

1,  A  panel  was  charged  before  a  Sheriff-Court  with  culpable 
homicide.  The  Sheriff- Substitute  ordered  certain  words  to  be 
deleted  as  irrelevant,  whereupon  the  Procurator- Fiscal  deserted 
the  diet  pro  loco  et  tempore.  The  panel  was  indicted  to  the 
Justiciary  Court  on  the  same  charge.  Plea  that  it  was  re$ 
judicata  that  the  words  which  the  Sheriff  had  ordered  to  be 
deleted  from  the  libel  as  irrelevant,  should  be  deleted  from  the 
indictment,  repelled.  Oeorge  Fleming^  Dundee,  Sept.  13, 
1866,  p.  289. 

2.  A  panel  was  tried  in  a  Police  Court  for  assault.  The  person 
assaulted  having  there^er  died,  he  was  charged  with  murder. 
Plea  oi  res  judicata  repelled.  James  Stewart^  Ayr,  Sept.  11, 
1866,  p.  310. 

See  Appeal,  No.  6,  p.  203. 
REVIEW. 

See  Suspension,  No.  1,  p.  13. 
„  „  No.  8,  p.  251. 

„  „  No.  9,  p.  275. 

„    Jurisdiction,  No.  2,  p.  491. 
RIGHT  OF  THE  PUBLIC  TO  FISH  WITH  ROD  AND  LINE. 

See  Statute  7th  and  8th  Vict.  c.  95,  p.  499. 
ROBBERY. 

See  Statute  15th  and  16th  Vict.  (Evidence  Act),  p.  229. 
„    Separation  of  Trials,  p.  351. 
„    Reset  op  Robbery,  p.  437. 
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ROYALTY. 

See  Statute  25th  and  26th  Vui'.  c.  35,  sect.  1,  p.371. 

SALMON  FISHERIES  (Scotland)  ACT  1862. 
See  Appeal,  No.  6,  p.  203. 
„  „        No.  7,  p.  224. 

SALMON  FISHING,  RIGHT  OF  THE  PUBLIC  TO. 

See  Statute  7th  and  8tu  Vict.  c.  95.    .  4^9. 

SENTENCE. 

A  panel  pleaded  guilty  to  three  charges  of  reset  of  theft  with- 
out any  previous  convictions  being  libelled  on,  but  disclosing 
a  course  of  systematic  resetting,  sentenced  to  five  years'  penal 
servitude.     Daniel  Clarkj  High  Court,  June  10, 1867,  p.  437. 

See  Pebjubt,  No.  1,  p.  65. 

„    MuRDEn,  p.  88. 

„    Suspension,  No.  5,  p.  206. 

„    Statute  17th  and  18th  Vict.  c.  102,  p.  265. 

„    Statute  20th  and  2i8T  Vict.  c.  3,  p.  375. 

SENTENCE  OP  IMPRISONMENT. 

Objection  that  a  conviction  for  a  penalty,  and  in  default  of  pay- 
ment, imprisonment,  which  concluded,  '  and  in  default  of  im- 
'  mediate  payment  thereof,  '  adjudged  *  him  to  be  imprisoned,' 
&c.,  in  place  of  *  adjudge  him  to  be  imprisoned,'  was  not  con- 
form to  the  form  prescribed  by  the  Summary  Procedure  Act, 
and  was  inept,  repelled.  Jackson  v.  Jones,  Fulton  v.  Jones, 
High  Court,  June  1,  1867,  p.  409. 

SENTENCE  OF  PENAL  SERVITUDE, 

Two  persons  convicted  of  thefib  by  means  of  housebreaking,  aggpra- 
vated  by  previous  conviction,  sentenced  to  eight  years'  penal 
servitude.  Alexander  Macintosh  and  John  Smith,  High  Court, 
June  3,  1867,  p.  413. 

SEPARATION  OF  CHARGES. 

Circumstances  in  which  in  an  indictment  libelling  two  charges 
of  murder  by  poison,  a  motion  on  the  part  of  the  panel,  that 
the  charges  should  be  taken  separately  was  refused.  E.  W. 
Pritchard,  High  Court,  July  3-7,  1 865,  p.  88. 

SEPARATION  OP  TRIALS. 

A  motion  for  the  separation  of  the  trial  of  several  panels  charged 
with  robbery,  refused.  Adam  Baxter  and  others,  High  Court, 
March  4,  1867,  p.  351. 

SHEEPSTEALING. 

A  panel  was  charged  with  the  theft  of  certain  sheep  from  a 
farm  occupied  by  him.  Objections  to  the  relevancy  were 
stated,  but  repelled ;  and  the  case  went  to  trial.     The  jury, 
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under  direction  of  the  Court,  acquitted  the  panel,  in  respect 
that  the  evidence  disclosed  a  ease  of  finding  and  subsequent 
felonious  appropriation  which  was  not  within  the  libel.     Charge 
Douglatj  High  Court,  Jan.  23,  1865,  p.  53. 
See  Theft,  No.  3,  p.  480. 
SHERIFF. 

See  Suspension,  No.  8,  p.  251. 

„    Statute  27th  and  28th  Vict.  c.  53,  (Summary  Procedure 
-      Act,  1864,)  HaUiday  ▼.  Bathgate^  p.  382. 
SHERIFF  COURT. 

See  Appeal,  No.  4,  p.  198. 
„    Re8  Judicata,  No.  1.  p.  289. 
„    Suspension,  No.  8,  p.  251. 
SHIPBREAKING. 

Panels  were  charged  with  theft,  aggravated  by  being  committed 
by  means  of  ship-breaking,  in  so  far  as,  they  did  wickedly  and 
feloniously  break  into,  and  enter  the  cabin,  by  wrenching  off, 
or  otherwise  forcibly  removing  by  means  of  an  iron  bolt  the 
lockfast  padlock  securing  the  companion  door  of  the  said  cabin, 
and  having  thus  forcibly  obtained  entrance  to  the  said  cabin, 
steal  a  copper  funnel.  Objection,  that  the  facts  were  not  suf- 
ficient or  relevant  to  support  the  aggravation,  repelled. 
Thonuu  J.  B,  Outhrie  and  James  Convery^  Stirling,  April  11, 
1867,  p.  368. 
SIST  OF  PROCESS. 

See  Appeal,  No.  14,  p.  324. 
SMALL  DEBT  ACT. 

See  Appeal,  No.  8,  p.  234. 
„        „        No.  9,  p.  237. 
„        „        No.  11,  p.  298. 
„        „        No.  12,  p.  320. 
„         „        No.  14,  p.  324. 
SPECIAL  DEFENCE. 

See  Rape,  No.  2,  p.  249. 
„    Insanity,  No.  1,  p.  215. 
„  „  No.  2,  p.  241. 

STATUTE. 

13th  Oeo.  III.,  G.  54. 

See  Appeal,  No.  I,  p  1. 
20th  Geo.  II.,  c.  43  (Heritable  Jurisdictions  Act). 

See  Appeal,  No.  10,  p.  245. 
17th  Obo.  III.,  c.  56,  SECTS.  10  and  14. 
In  a  complaint  for  contravention  of  the  10th  and  14th  sections 
of  the  17th  Geo.  III.  c.  56,  for  the  prevention  of  frauds  in 
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the  linen  and  other  trades — objeotion,  that  the  specification  of 
the  purloined  materials  in  the  petition  and  relative  oath  was 
insufficient, — repelled,  and — Held,  that  it  is  unnecessary  for 
the  petitioner  to  set  forth  the  grounds  of  his  suspicion  against 
the  respondent  in  the  oath  emitted  in  terras  of  the  Statute. 

Objection  that  the  materials  were  in  a  different  condition  at 
the  trial  from  that  in  which  they  were  when  recovered — re- 
pelled as  being  matter  of  proof. 

Objection,  that  there  had  been  undue  delay  in  the  procedure, 
repelled. 

Held  that  the  justices  in  Quarter  Sessions  are  bound  to  hear 
and  finally  dispose  of  an  appeal  regularly  presented,  and  of 
which  due  notice  had  been  given  against  a  conviction  obtained 
before  the  justices  .in  Petty  Sessions  upon  a  complaint  under 
17th  Geo.  III.,  c.  56,  notwithstanding  that  the  appellant  had 
neither  paid  the  penalty,  been  imprisoned;  nor  had  entered  into 
recognizances  in  terms  of  section  20th  of  said  Statute ;  and  an 
Interlocutor  by  the  Quarter  Sessions  dismissing  the  appeal  re- 
called, and  the  case  remitted  to  the  justices  to  be  heard  and 
disposed  of,  and  liberation  cui  interim  granted.  Patterson  v. 
Malcolm^  High  Court,  June  8,  1867,  p.  415. 

45th  Geo.  III.,  c.  89,  sects.  1  and  6,  (Forgery.) 

Objection  that  a  charge  of  forging  *  notes  or  obligations  for  the 
*  payment  of  money  '  is  not  a  relevant  charge  under  section  1 
of  the  above  Statute,  which  is  directed  against  forgng  '  promis- 
'  sory  notes  for  payment  of  money,'  repelled.  Charges  under 
sect.  6  of  the  above  Statute  withdrawn  upon  an  objection,  that 
documents  held  to  be  promissory-notes  for  payment  of  money, 
and  described  as  purporting  to  be  issued  by  the  Union  Bank 
of  Scotland,  do  not  fall  within  the  enumeration  of  that  section 
which  specifies  only  *  bank-notes  or  bank-bills.'  John  Henry 
Oreatrex  and  others^  High  Court,  May  9-1 1,  1867,  p.  375. 

49th  Geo.  III.,  c.  14,  (Concealment  of  Pregnancy). 
See  Concealment  of  Pregnancy,  p.  367. 

4th  Geo.  IV.  c.  34  (Workmen's  Act). 

The  following  objections,  stated  to  a  conviction  under  the  above 
Act — (1.)  that  the  complaint  did  not  set  forth  facts  amount- 
ing to  misconduct  and  ill  behaviour  within  the  meaning  of  the 
Act ;  (2.)  that  a  warrant  for  summary  apprehension  of  an  ap- 
prentice is  only  competent  when  he  has  absconded ;  (3.)  that 
the  proceedings  were  oppressive ;  (4. )  that  the  instance  was 
bad  ;  (5.)  that  the  complaint  was  not  conform  to  the  terms  of 
the  Act — repelled — Macnah  v.  Stewart^  High  Court,  Nov.  26, 
1866,  p.  346. 
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See  SusPEHsioN,  No.  2,  p.  45. 
„    LiMiTATioir  OF  Acnon,  p.  S43 
9th  Geo.  IY.  c.  58,  (Public  Houms  AeL) 
See  25ts  ahd  26th  Yict.  c.  35,  p.  371. 

9tb  Geo.  IV.  c.  69  (Night-PoMhing). 

See  NiGHT-PoACMGic,  No.  1,  p.  75. 
»  „  No.  2,  p.  243. 

13th  Gko.  lY.  c.  54  (Game). 

See  Afpeal,  No.  1,  p.  I. 
IsT  AKD  2d  Wilu  IY.  c.  32  (Game). 

See  Appeal,  No.  1,  p.  1. 
2d  a!(d  3d  Wu.l.  fY.  c.  68  (Day  Tresspass  Act). 

See  Suspension,  No.  7,  p.  213. 
„    Conviction,  No.  1,  p.  356. 
„    Oath  of  Creduutt,  p.  529. 
Sd  and  4th  Yict.  c.  74  (Theft  of  Gysien). 

See  Theft  of  Otsters,  p.  259. 
7th  and  8th  Yict.  c.  95. 

A  member  of  the  pnblic  found  to  have  been  rightly  couTicted  of 

a  eontrayentiou  of  7th  and  8th  Yict.  c.  95,  secL  1,  who  as  such 

and  withoat  legal  right  and  permisBion  from  the  proprietor  of 

the  Salmon  Fishery,  fished  for  salmon  with  rod  and  line  in  that 

portion  of  a  pnblic  tidal  river,  over  which  the  respondent  as 

raasal  held  a  grant  of  Salmon   Fishings  from  the  Crown. 

Anderwon  r.  Andermm^  High  Coort,  Nov.  25,  1867,  p.  499. 
8tb  and  9th  Yict.  o.  83  (Poor  Law  Amendment  Act). 

See  Suspension,  No.  4,  p.  192. 
llTH  AND  12th  Yict.  c.  43. 

See  CoMiioN  Informer,  p.  439. 
llTH  AND  12th  Yict.  c.  107  (Cattle  Diseases  Pfevention  Act). 

See  Suspension,  No.  10,  p.  278. 
„  Do.        No.  ll«p.  285. 

13th  and  14th  Yict.  c.  33  (General  Police  and  Improvement 

(Scotland)  Act,  1850). 

See  Warrant  to  Apprehend,  No.  2,  p.  423. 
13th  and  14th  Yict.  c.  70,  (Edinburgh  Public  Slaughter  Houses 

Act). 

See  Suspension,  No.  1,  p.  13. 
IdTH  AND  14th  Yict.  c.  92  (Prevention  of  Cruelty  to  Animals 
(Scotland)  Act). 

See  Liberation  Interim,  p.  433. 

„    Advocation,  p.  559. 
15th  and  ICth  Yict.  c.  27  (Evidence  Act). 

lo  a  trial  for  robbery  from  a  post-runner,  held  incompetent  for 

the  panel  to  prove  certain  statements  made  in  a  judicial  declare- 
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tion  by  the  post-runner  wbo  bad  been  at  first  apprehended  on 
suspicion.     George  Milne^  Aberdeen,  April  28,  1866,  p.  229. 
See  Perjury,  p.  65. 
„    'WiTMESfi,  No.  2,  p.  229. 
„    Evidence,  No.  6,  p.  293. 
16TB   AND   17th   Vict.   c.    107   (Customs  Consolidation    Act, 
1853). 
See  Jurisdiction,  No.  2,  p.  491. 

17  th  and  18th  Yict.  c.  102  (Corrupt  Practices  Prevention  Act). 

1.  A  panel  was  indicted  for  an  offence  under  the  Corrupt  Prac- 
tices Prevention  Act,  within  one  year  after  it  was  committed^ 
and  the  diet  was  deserted.  He  was  thereafter  served  with 
a  new  indictment  after  the  year  had  expired.  Plea  in  bar 
of  trial  that  under  section  14  of  the  statute  the  panel  was 
not  liable  in  any  penalty,  the  prosecutiou  not  having  been 
commenced  within  twelve  months,  repelled.  (2.)  Objection  to 
the  relevancy  of  the  indictment  that  it  did  not  narrate  the  fact 
of  the  previous  indictment,  and  the  desertion  of  the  diet, 
repelled.     Tkonuu  Dearie^  Dumfries,  Sept.  14,  1866,  p.  317. 

2.  Two  panels  charged  with  contravening  the  Act  J  7th  and  18th 
Yict.  c.  102,  convicted  and  sentenced  to  imprisonment  for  two 
months.  John  Douglas  and  Jamee  Irving^  High  Court,  July 
2,  1866,  p.  265. 

17th  and  18th  Yict.  c.  104  (Merchant  Shipping  Act). 
See  Suspension,  No.  9,  p.  275. 

19th  and  20tb  Yict.  c.  56  (Court  of  Exchequer  (Scotland) 
Act. 
See  Jurisdiction,  No.  2,  p.  491. 

19tb  and  20th  Yict.  c,  103,  sect.  18  (The  Nuisances  Re- 
moval (Scotland)  Act). 
Upon  an  appeal  against  a  conviction  obtained  before  a  local 
Magistrate  for  contravention  of  *  The  Nuisances  Removal 
*  (Scotland)  Act,  section  1 8.'  Held  that  the  concurrence 
of  the  Procurator-Fiscal  is  not  necessary  in  a  complaint 
under  that  Act,  although  concluding  for  a  penalty,  and 
failing  payment  thereof,  for  imprisonment.  (2.)  That  by 
'  The  Nuisances  Removal  (Scotland)  Act,'  the  Sheriff,  local 
Magistrates,  and  Justices  of  the  Peace  have  a  concurrent  juris- 
diction conferred  upon  them  to  try  complaints  under  the  Act, 
and  that  the  omission  in  sections  43,  44,  and  45  thereof,  to  ex- 
tend the  executive  provisions  of  the  statute  ot  Magistrates  and 
Justices  of  the  Peace  isjsupplied  by  section  447  of  'The  Police 
'  and  Improvement  (Scotland)  Act,'  and  (3.)  That  the  penalties 
enacted  by  'The  Nuisances  Removal  Act'  are  directed  not 
only  against  the  exposure  for  sale  of  meat  unfit  for  human 
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food,  but  also  against  the  keeping  of  tbe  same  with  the  intent 
that  it  should  be  used  for  such  food.  Kennedy  y.  Cadenhead^ 
High  Court,  Nov.  25  and  Dec.  24,  1867,  p.  539. 

20th  and  21BT  Vict.  c.  3. 
Held  that  upon  a  conviction  under  a  statute  which  declared 
the  punishment  for  its  contravention  to  be  transportation  or 
imprisonment,  the  Court  has  power  to  pass  a  sentence  of  penal 
servitude,  though  the  Statute  20th  and  21st  Vict.  c.  3,  by  which 
penal  servitude  was  substituted  for  transportation,  is  not  libelled 
on  in  the  indictment.  John  Henry  Greatrex  and  othert^  High 
Court,  May  9-11,  1867,  p.  375. 

20th  and  2l8T  TioT.  c.  148  (Tweed  Fisheries  Act,  1857). 
See  Afpbal,  No.  4,  p.  198. 

„    Halliday  v.  Batkyate^  High  Court,  June  1, 1867,  p.  382. 
„    Oldham  V.  Bathyate^  Jedburgh,  May  4,  1865,  p,  387. 

23d  and  24th  Vict.  c.  90  (Game). 
See  Appeal,  No.  1,  p.  1. 

24th  and  25th  Vict.  c.  99  (Base  Coin). 

Objections  to  the  relevancy  of  an  indictment  under  the  Coin- 
ing Act  (1)  that  contraventions  of  sections  9,  10,  and  12  could 
not  be  charged  cumulatively ;  (2)  that  contraventions  of  sec- 
tions 9  and  10  could  not  be  charged  cumulatively;  and  (3) 
that  it  was  not  expressly  averred  that  the  coin  tendered  on  the 
first  two  occasions  was  different  from  that  tendered  on  the 
second,  repelled.  James  WUeon  and  Elizabeth  Wilson^  Perth, 
Sept.  17,  1866,  p.  302. 

25th  and  26th  Vict.  c.  35  (Public  Houses). 

Held  that  the  Justices  of  Peace  of  a  county  have  no  jurisdiction 
or  commission  to  grant  or  renew  licenses  with  respect  to  those 
parts  of  the  county  which  are  included  within  the  limits  of  a 
parliamentary  burgh,  though  outwith  the  ancient  royalty. 
Booth  V.  Lany^  Glasgow,  April  27,  1867,  p.  371.  . 
See  Appeal,  No.  2,  p.  10. 

25th  and  26tb  Vict.  c.  97.    (Salmon  Fisheries  ^Scotland)  Act, 
1862). 

See  Appeal,  No.  6,  p.  203. 
„  „         No.  7,  p.  224. 

„    Adjournment  of  Diet,  p.  398. 
„    Amendment  of  Libel,  No.  2,  p.  409. 

25th  and  26th  Vict.  c.  101,  sect.  447  (The  Police  and  Im- 
provement (Scotland)  Act). 

See  Statute  19th  and  20th  Vict.  c.  103,  sect.  18  (Tbe 
Nuisances  Removal  (Scotland)  Act),  p.  539. 

25th  and  26th  Vict.  c.  114  (Prevention  of  Poaching  Act). 
See  Oath  of  Credulity,  p.  529. 
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26th  and  27th  Vict.  c.  113  (Poisoned  Grain  Prohibition  Act). 

See  Common  Informer,  p.  439. 
27th  and  28th  Vict.  c.  53  (Sammary  Procedure  (Scotland) 

Act,  1864). 

1.  Held  (1.)  that  a  contravention  of  the  Tweed  Fisheries  Act, 
1857,  was  competently  prosecuted  under  the  procedure  pre- 
scribed by  the  Summary  Procedure  Act.  (2.)  That  the  Sum- 
mary Procedure  Act  does  not  take  away  the  right  of  appeal 
prescribed  by  the  96th  section  of  the  Tweed  Fisheries  Act. 
(3.)  That  when  a  prosecution  under  a  statute  which  provides 
for  a  note  of  the  evidence  being  taken  and  for  review  is  brought 
in  terms  of  the  Summary  Procedure  Act,  the  Sheriff  is  not  en- 
titled to  refuse  to  take  such  note  in  terms  of  section  16  of  the 
latter  Act ;  and  the  adoption  of  the  procedure  prescribed  by 
the  Procedure  Act,  in  a  prosecution  under  the  Tweed  Fisheries 
Act,  does  not  extend  the  jurisdiction  of  the  Sheriff,  contrary  to 
section  27th  of  the  former  Act :  but  suspension  of  a  conviction 
obtained  under  said  prosecution  refused,  as  it  was  not  averred 
that  the  suspender  had  asked  the  Sheriff  to  keep  a  note  of  the 
evidence  with  a  view  to  exercise  his  right  of  appeal  under  the 
Tweed  Fisheries  Act.  (4.)  Expenses  awarded  to  neither 
party,  the  case  being  a  first  and  a  trial  one,  and  one  attended 
with  difficulty.  Hallidap  v.  Bathgate^  High  Court,  June  1, 
]  867,  p.  382. 

2.  That  the  object  of  the  28th  section  of  the  Summary  Pro- 
cedure (Scotland)  Act  in  defining  criminal  complaints  was  to 
indicate  the  proper  Court  of  Review  and  that  the  proper  con- 
sent of  the  public  prosecutor  was  not  thereby  rendered  neces- 
sary in  all  complaints  of  the  nature  there  indicated.  Kennedy 
V.  Cadenhead^  High  Court,  Nov.  25,  1867,  p.  539. 

See  Suspension,  No.  1,  p.  13. 
„  „  No.  2,  p.  45. 

„  „  No.  10,  p.  278. 

See  SuSFENSiON,  No.  11,  p.  285. 

Appeal,  No.  5,  p.  200. 

Limitation  of  Action,  p.  343. 
„    Notes  of  Evidence,  p  387. 
„    Adjournment  of  Diet,  p.  398. 
„    Warrant  to  Apprehend,  No.  2,  p.  423. 
„    Amendment  of  Libel,  No.  2,  p.  409. 
„    Common  Informer,  p.  439. 
„    Oath  op  Credulity,  p.  529. 

„    Statute   19th  and    20th   Vict.  c.   103,  (Nuisances  Re- 
moval (Scotland)  Act),  p.  539. 
„    Imprisonment,  p.  561. 
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STATVTE^-^ontinued, 

27th  and  28th  Vict.  c.  115  (Poisoned  Flesh  Prohibition  Act). 

See  Common  Informer,  439. 
29th  and  30th  Vict.  c.  273,  (The  Glasgow  Police  Act,  1866). 
Held^  that  a  saspension  of  a  conriction  obtained  before  the 
Glasgow  Police  Court,  under  the  Glasgow  Police  Act,  on  the 
ground  of  misconstruction  of  that  Statute  by  the  Magistrate, 
and  want  of  jurisdiction,  was  incompetent,  and  that  the  proper 
mode  of  obtaining  review  under  the  Act  was  bj  appeal  to  the 
Circuit   Court,   in   terms  of  sections   131    and   132  thereof. 
Walker  v.  Xan^,  High  Court,  Nov.  25,  1867,  p.  506. 
30th  and  3  1st  Viot.  c.  141,  (Master  and  Servant  Act). 
See  Imprisonment,  p.  561. 

SUMMARY  PROCEDURE. 

See  Suspension,  No.  4,  p.  192. 

SUMMONS,  GROUND  OF  ACTION  IN. 
See  Appeal,  No.  14,  p.  824. 

SURPRISE. 

See  Warrant  to  Apprehend,  No.  2,  p.  423. 

SUSPENSION. 

1.  A  person  was  prosecuted  in  the  Burgh  Court  of  Edinburgh 
under  the  authority  of  the  Summary  Procedure  Act  1864, 
for  having  diseased  meat  in  his  possession  in  contravention  of 
the  Edinburgh  Slaughter  House  Act.  The  Magistrates  con- 
victed him  of  the  contravention  charged,  and  adjudged  the  car- 
cases of  the  two  cows  libelled  on  '  to  be  forfeited  and  boiled 
'  down.' — Sentence  suspended  as  disconform  to  the  Statutes 
founded  on,  in  respect  that  no  pecuniary  penalty  had  been  im- 
posed.    Opinion  that,  in  adjudging  the  carcases  *  to  be  forfeited 

*  and  boiled  down,'  the  magistrate  had  exceeded  his  statutory 
jurisdiction  ;  but  that  the  introduction  of  this  matter  was  not  a 
ground  for  quashing  the  sentence.  Question — Whether  the 
provision  in  the  Summary  Procedure  Act,  dispensing  with  the 
necessity  of  keeping  a  note  of  the  evidence,  has  the  effect  of 
excluding  review,  on  the  merits,  of  sentences  pronounced  under 
the  authority  of  the  Act  ?  Gardner  v.  Dymock^  High  Court, 
Jan.  9,  1865,  p.  13. 

2.  A  complaint  founded  on  the  dd  section  of  the  Workmen's  Act 
(4th  Geo.  IV.  c.  34),  set  forth  merely  that  the  accused  was 
*'  liable  to  be  committed  to  the  house  of  correction,  there  to  re- 
'  main,  and  to  be  held  to  hard  labour  for  a  reasonable  time  not 

*  exceeding  three  months,  and  to  have  abated  a  proportional 
*•  part  of  his  wages,'  and  contained  no  statement  of  the  alterna- 
tive penalties  provided  by  the  Statute — Held,  in  a  suspension, 
that  the  complaint  was  substaotially  defective  under  the  Sum- 
mary Procedure  Act,  1864,  (27th  and  28th  Vict.  c.  53 ;)  and  a 
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conviction  following  thereon  set  aside.  Thomam  ▼.  Wardlaw, 
High  Court,  Jan.  23,  1865,  p.  45. 

3.  A  procarator-fiscal  presented  to  the  Sheriff  a  petition,  which  set 
forth  that,  in  the  course  of  taking  a  precognition  against  A, 
he  had  recovered  evidence  showing  that  B,  and  four  other  per- 
sons, were  implicated  in  the  crimes  with  which  A  was  charged  > 
and  prayed  for  *  warrant  to  officers  of  Court,  and  their  assist- 
^  ants,  to  search  the  dwelling-house,  repositories,  and  premises 

*  occupied  hy  B,'  &c.,  *  for  written  documents,  and  all  other 
*•  articles  tending  to  establish  guilt  or  participation   in  said 

*  crimes,  and  to  take  possession  thereof.'  Warrant  was  granted 
'  to  search  the  dwelling- houses,  repositories,  and  premises  therein 
<  mentioned,  as  craved.' — The  Court  suspended  the  warrant  as 
illegal.  (2.)  Held  not  a  good  objection  to  a  suspension,  that 
the  warrant  complained  of  had  already  been  executed.  Bell  v. 
Black  and  Morrison^  High  Court,  Jan.  80,  1865,  p.  57. 

4.  The  Poor-Law  Amendment  Act,  1845,  provides  (sect  80),  that 
certain  persons  therein  speciBed  may  be  prosecuted  criminally 
before  the  Sheriff,  and  ^  shall,  upon  conviction,  be  punishable 

*  by  fine  or  imprisonment,  with  or  without  hard  labour,  at  the 

*  discretion  of  the  said  Sheriff.' — Held  (1.)  That  in  a  complaint 
founded  on  the  above  enactment,  the  prosecutor  is  entitled  to 
conclude  for  a  limited  penalty,  so  as  to  make  the  summary 
procedure  of  9th  Geo.  IV.  c.  29,  applicable  to  the  case ;  (2.) 
that  he  is  not  bound  to  conclude  for  '  hard  labour,'  that  being 
merely  an  aggravation  of  the  punishment  of  imprisonment, 
which  it  is  the  discretion  of  the  Sheriff  to  award  or  not,  as  he 
may  think  proper.  Tagus  v.  Smithy  High  Court,  June  10, 
1865,  p.  192. 

5.  By  one  of  the  bye-laws  of  a  Railway  Company,  every  pas- 
senger was  required,  under  a  penalty  of  forty  shillings,  to  de- 
liver up  his  ticket  before  leaving  the  Company's  premises,  or 
else  to  pay  the  fare  from  the  place  whence  the  train  originally 
started.  In  a  prosecution  founded  on  this  bye-law,  the  Sheiiff 
convicted  the  accused  ^  of  having  failed  to  deliver  up  his  ticket/ 
but  said  nothing  about  his  having  refused  to  pay  the  fare.  The 
Court  suspended  the  sentence.  Craig  v.  The  Great  North  of 
Scotland  Railway  Company y  High  Court,  Nov.  20,  1865,  p. 
206. 

6.  A  complaint  in  the  Police  Court  of  Edinburgh  set  forth  that 
(he  accused  (a  cattle-salesman)  did,  within  the  premises  occu- 
pied by  him,  *  annoy  and  interrupt '  two  inspectors  of  markets, 
*'  and  did  use  opprobrious  epithets  towards  them,  whereby  they 
^  were  annoyed  and  disturbed.' — Held  that  the  complaint  con- 
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tained  no  allegatioD  of  any  offence,  either  statatory  or  at  com- 
mon law ;  and  conviction  proceeding  thereon  iuspended.  BuUt 
V.  Linton,  High  Court,  Nov.  20,  1865,  p.  210. 

7.  In  a  suspension  of  a  conviction  by  Justices  under  the  Day 
Trespass  Act,  held  that  the  only  paper  which  could  be  looked 
at  by  the  Court,  as  containing  a  record  of  the  sentence,  was  the 
conviction  transmitted  to  the  Quarter  Sessions  in  terms  of  the 
13th  Section  of  the  Statute.  Forbes  v.  Duncan,  High  Court, 
Nov.  20,  1865,  p.  213. 

8.  The  Court  of  Justiciary  cannot  entertain  a  suspension  on  the 
ground  that  a  Sheriff  at  a  criminal  trial  laid  down  bad  law  in 
his  charge  to  the  jury,  and  refused  to  note  an  exception  thereto. 
Quarm  v.  Hart,  High  Court,  June  4,  1866,  p.  251. 

9.  Suspension  of  a  conviction  for  contravention  of  section  243  of 
the  Act  ]7th  and  18th  Vict.  c.  104  refused,  in  respect  that  one 
of  the  grounds  of  suspension  involved  an  inquiry  into  the  evi- 
dence and  the  others  were  unfounded.  ,  Maclean  v.  SeaUr, 
High  Court,  July  6,  1866,  p.  275. 

10.  In  a  suspension  of  a  conviction  under  the  Act  11th  and  12th 
Yict.  c.  107,  for  removing  cattle  from  one  county  into  another 
without  a  license— held  (1)  that  the  Act  applied  to  Scotland: 
(2)  that  the  citation  was  good  though  the  warrant  was  granted 
by  a  justice  of  one  county  and  executed  in  another  by  an  officer 
thereof  without  a  warrant  of  concurrence ;  (3)  that  a  license  to 
remove  cattle  from  one  county  into  another  must  be  obtained 
from  both  counties ;  (4)  that  it  is  the  duty  of  the  owner  of 
the  cattle  to  obtain  the  inspector's  certificate  prescribed  by  the 
Act ;  and  (5.)  that  a  precise  adherence  to  the  words  of  the 
schedule  of  the  Summary  Procedure  Act,  giving  a  form  of  eon- 
yiotion,  is  not  essential.  Scott  v.  Cumming,  High  Court,  July 
7,  1866,  p,  278. 

11.  A  complaint  having  charged  two  offences  founded  on  the  same 
speciei  facti,  conviction  suspended  as  to  the  one,  and  sustained 
as  to  the  other  offence.  Scott  v.  Anderson,  High  Court,  July 
7  and  20,  1866,  p.  285. 

See  Statute  27th  and  28th  Yict.  c.  53,  (Summary  Procedure 

Act,  1864,)  p.  382. 
See  Warrant  to  Apprehend,  No.  1,  p.  354. 

„  „  No.  2,  p.  423. 

„    Limitation  of  Action,  p.  343. 

„    Statute  4th  Oeo;  IV.  c.  34,  sect.  1,  p.  346. 

„    Conviction,  No.  J,  p.  356. 
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See  Statute  17th  Geo.  Ill  c.  56,  p.  415. 

,9    Common  Informer,  p.  439. 

„    Jurisdiction,  No.  2,  p.  491. 

„    Statute  29th  and  30th  Vict.  c.  273,  p.  506. 
THEFT. 

1.  A  charge  of  theft  of  a  bank-note  delivered  to  the  panel  for  the 
purpose  of  being  changed  found  irrelevant,  in  respect  that  it 
was  not  clearly  set  forth  that  the  panel  failed  to  give  the 
change  to  the  owner.     Margaret  Mills^  High  Court,  July  10, 

1865,  p.  196. 

2.  In  a  trial  for  theft  and  sheep-stealing,  an  objection  to  the 
relevancy  of  one  of  the  charges,  in  respect  of  the  latitude  aild 
ambiguity  of  the  modus^  stutained. 

Question,  Whether  wickedly  and  feloniously  pasturing  sheep 
on  the  field  of  another  person  constitutes  theft?     Alexander , 
Peter ^  and  John  Robertson^  Aberdeen,  Sept.  20,  1867,  p*  480. 
See  Sheep-stealing,  p.  53. 
„    Peter  Luke^  Dundee,  Sept.  13,  1866,  p.  293. 
„    Amendment  of  Libel,  No.  1,  p.  296. 
„    Previous  Conyiction,  No.  2,  p.  308. 
„    Witness,  No.  4,  p.  353. 
„    Fraud,  p.  463. 
THEFT  BY  HOUSEBREAKING. 

See  Sentence  op  Penal  Servitude,  p.  413. 
THEFT  OF  OYSTERS. 

Two  persons  were  charged  with  a  theft  of  oysters,  in  contraven- 
tion of  the  first  section  of  the  Act  3d  and  4th  Yict.  c.  74.  In 
the  minor  proposition  it  was  set  forth  that  tbe  panels  having 
obtained  a  license  to  dredge  for  oysters  from  the  proprietor  of 
an  oyster  fishery,  and  '  being  empowered  by  the  said  license 
^  and  the  relative  regulations  of  the  said  oyster  fishery '  to  take 
only  oysters  above  a  certain  size,  did  nevertheless,  wilfully  and 
knowingly,  take  and  carry  away  a  quantity  of  oysters  of  a  less 
size.  Objections  to  the  relevancy  (1)  that  the  facts  set  forth 
in  the  minor  did  not  amount  to  a  contravention  of  the  statute ; 
(2)  that  assuming  that  they  did,  the  license  and  regulations 
libelled  on  ought  to  have  been  narrated  at  length — repelled. 
William  Oarret  and  Thomas  Edgar^  High  Court,  June  4, 

1866,  p.  259. 
THREATENING  LETTERS. 

See  Writing  and  Sending  Threatening  Letters,  p.  219. 
TWEED  FISHERIES  ACT,  1857. 

See  Appeal,  No.  4,  p.  198. 
UNCHASTITY. 

See  Rape,  No.  2,  p.  249. 
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VERDICT. 

In  a  trial  for  murder  the  jury  returned  a  verdict  of  guilty,  but 
recommended  the  panel  to  mercy  on  the  ground  of  want  of 
malice  aforethought.  Held  that  this  was  a  good  verdict  of 
murder.  Charles  MaeDonald^  High  Court,  Dec.  16,  1867,  p- 
525. 

See  Arrest  of  Judgment,  No.  1,  p.  293. 

„  „  No.  2,  p.  305. 

„    Procedure,  No.  1,  p.  523. 

VITIATION. 

See  Warrant  to  Apprehend,  No.  1,  p.  354. 

VOTER. 

See  Statute  17th  and  18th  Vict.  c.  102,  pp.  265  and  317. 
WARRANT. 

See  Appeal,  No.  3,  p.  86. 

„    Adjournment  of  Diet,  p.  398. 
WARRANT  (GENERAL). 

See  Suspension,  No.  3,  p.  57. 

WARRANT  TO  APPREHEND. 

1.  A  person  was  apprehended  under  a  warrant  on  9th  February, 
and  on  the  11th  was  convicted  before  two  Justices  of  the  Peace, 
of  the  offence  charged  against  him.  The  dat«  '  9  th  February  ' 
appeared  originally  in  the  warrant,  but  that  date  was  deleted, 
and  ^  11th  February'  substituted.  The  signature  *  A.  Craw- 
ford, J.  P.'  was  also  deleted  in  the  warrant,  and  in  place  there- 
of there  was  substituted  'This  warrant  dated  11th  February, 
1867,  before  signing,  John  M'Cracken,  J.P.'  CouTiction 
suspended,  in  respect  of  these  vitiations.  Seaton  v.  Graham^ 
High  Court,  March  11,  1867,  p.  354. 

2.  A  person  communicated  with  by  the  police  with  reference  to 
stolen  goods  found  in  his  possession,  attended  the  Police  Court 
at  the  request  of  the  Superintendent  of  Police,  on  a  day  fixed, 
when  he  was  served  with  a  warrant  for  his  apprehension,  upon 
a  complaint  against  him  for  theft  or  reset  of  theft,  and  was  im- 
mediately thereupon  tried  and  convicted.  The  procedure 
found  relevant,  and  suspension  on  the  ground  of  surprise  and 
oppression  refused,  no  delay  having  been  moved  for  at  the 
trial.     Lone  v.  Buehan,  High  Court,  June  9,*  1867,  p.  423. 

WARRANT  OF  CITATION. 

In  a  suspension  of  a  conviction  for  a  contravention  of  the  Master 
and  Servant  Act,  objection  that  the  citation  served  on  the 
complainer,  which  summoned  him  to  appear  on  *  IQth  Septem- 
*  her  1867,'  was  not  conform  to  the  warrant  of  citation  which 
was  to  cite  the  complainer  to  appear  on  '  I6th  S^Umher  cur- 
'  renty  while  neither  the  complaint  nor  the  concurrence  of  the 
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FiBcal  specified  the  year ;  repelled  as  an  objection  to  form  ex- 
cluded by  the  20th  section  of  the  Act. 

Second^  That  the  19th  section  of  the  Summary  Procedure 
Act,  authorising  immediate  imprisonment  as  a  means  of  enforc- 
ing recovery  of  penaltiet  in  certain  cases,  applies  also  to  re-^ 
oovery  of  eompensatiou  under  the  Master  and  Servant  Act. 
Holland  v.  The  Gauehalland  Coal  Company^  High  Court| 
Dec.  24,  1867,  p.  561.  ' 
See  Appeal,  No.  3,  p.  86. 

WARRANT  TO  SEARCH  FOR  PAPERS. 

Where  a  person  is  apprehended  and  examined  upon  a  regular 
charge  of  forgery  and  uttering,  a  search  warrant  may  be 
granted,  and  documents  tending  to  instruct  the  charge  may  be 
forcibly  recovered  from  his  repositories  and  used  at  the  trial. 
And  it  is  unnecessary  for  the  prosecutor  to  produce  the  warrant 
at  the  trial,  or  to  prove  the  manner  in  which  the  documents 
were  recovered.  John  PorUotUj  High  Court,  July  2,  1867, 
p.  456. 
See  Suspension,  No.  3,  p.  57. 

WICKEDLY  AND  FELONIOUSLY. 

Every  crime  is  wicked  and  felonious,  and  as  soon  as  an  act  is 
proved  to  be  a  crime,  there  is  sufficient  evidence  of  wicked  and 
felonious  intent.  Elizabeth  JEdmiiiony  High  Court,  Jan.  15, 
1866,  p.  219. 

WILFUL  FIRE-RAISING. 

1.  An  indictment  charged  wilful  fire-raising ;  as  also  the  wickedly 
and  feloniously  setting  fire  to  articles  of  furniture  and  other 
effects  in  any  house  or  other  premises,  with  the  wicked  and 
felonious  intent  of  defrauding  any  individual  who  has  affected 
the  same  by  sequestration  or  other  legal  diWgenoe'^  Objection 
euetainedy  that  the  second  charge  was  irrelevant,  in  respect  it 
did  not  set  forth  an  indictable  offence,  and  the  charge  struck 
out  of  the  indictment.  Robert  Latoton^  Perth,  April  12, 1865, 
p.  79. 

2.  The  crime  of  wilful  fire-raising  is  committed  by  a  door  being 
set  on  fire,  but  the  fact  of  a  door  being  charred  does  not  neces- 
sarily imply  that  it  has  been  on  fire.  Peter  Grieve^  High 
Court,  June  18,  1866,  p.  263. 

See  Relevancy,  No.  1,  p.  488. 

WILFUL  FIRE-RAISING  TO  DEFRAUD  AN  INSURANCE 

COMPANY. 

An  indictment  charging  two  panels  with  wilfully  setting  fire  to 

•took-in-trade,  &c.,  with  intent  thereby  to  defraud  an  insurance 

company,  with  whom  the  same  has  been  insured.  Found  irrele- 
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WILFUL  FIRE-RAISING  TO  DEFRAUD  AN  INSURANCE 
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rant  against  one  of  the  panels,  in  respect  the  indictment  failed 
to  set  forth  any  interest  the  panel  had  in  the  policies  of  insur- 
ance libelled  on,  and  did  not  state  for  whose  behoof  the 
sams  insured  were  to  be  fraudulentlj  recovered.  Hannah 
3PAtamn€y  or  Henry  and  John  M^Atamney,  Dundee,  April 
6,  1867,  p.  363. 

WITNESS. 

1.  The  fact  of  a  person  being  confined  as  a  lunatic  patient  in  an 
asjlum,  is  not  in  itself  sufficient  to  render  him  inadmissible  as 
a  witness.  James  Sheriff  and  John  Ifitchsllf  Aberdeen,  April 
27«  1866,  p.  226. 

2.  Held  that  it  is  not  competent  to  make  use  of  a  witness  hj 
merely  showing  him  to  the  jury  without  explanation,  and  that 
haying  been  called  he  must  be  sworn,  in  order  to  give  the 
opponter  party  the  opportunity  of  cross-examining  tiim.  George 
MUney  Aberdeen,  April  28,  1866,  p.  229. 

3.  In  a  trial  for  rape,  it  having  appeared  that  the  girl  assaulted 
was  of  weak  intellect  and  incapable  of  understanding  the  nature 
and  obligation  of  an  oath,  objection  sustained  to  her  being  ex- 
amined as  a  witness ;  but  held  that  a  statement  made  by  her  to 
her  mother,  immediately  after  the  alleged  assault,  was  admis- 
sible as  a  part  of  the  ree  geetce,  John  Murray^  Inverness, 
May  2,  1866,  p.  232. 

4.  A  boy  aged  six  and  a  half  years  dismissed  from  the  witness- 
box,  the  Court  being  of  opinion  that  he  could  not  be  made  to 
understand  rightly  the  duty  of  telling  the  truth.  Waiter 
M^Bethy  High  Court,  March  4,  1867,  p.  353. 

See  Evidence,  No.  7,  and  PnECoaNiTiON,  p.  300. 

„  CONCBALM BNT  OF  PbEGNANOT,  p.  367. 

„    Pbbvarication,  p.  351. 
„    Engbaters,  p.  456. 

WRITING  AND  SENDING  THREATENING  LETTER& 

Writing  and  sending  threatening  letters  is  a  crime,  whatever  may 
have  been  the  motive.  Elizabeth  EdmieUm^  High  Conrt,  Jan. 
15, 1866,  p.  219. 
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